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De  fide  et  officio  judicis  non  reeipitur 
quaatiOy  $ed  de  scientiâ  $ive  nt  error 
juris  Hvefacti, — Lobd  Bacon, 


Le  titre  que  nous  donnons  à  cette  Revue  exprime 
toute  la  pensée  de  ses  fondateurs. 

Les  lois  de  notre  pays  sont  rarement  soumises  à 
d'autres  appréciations  que  celles  de  nos  tribunaux, 
lorsque  ceux-ci,  sont  appelés  à  les  appliquer  aux 
cas  particuliers  qui  se  présentent  devant  eux;  et 
pourtant  combien  n'y  en  a-t-il  pas,  surtout  parmi  ces 
lois  indigestes  dont  nos  parlements  nous  dotent 
chaque  année,  qui  mériteraient  une  critique  sévère  ? 

D'un  autre  coté  les  décisions  de  nos  tribunaux, 
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silenciensement  compilées  dans  des  recueils  d*un 
grand  mérite  d'ailleurs,  passent  à  la  postérité  sans  un 
mot  de  commentaire  ou  d'explication.  Dans  bien  des 
cas  néanmoins,  une  étude  approfondie  des  motifs  de 
ces  arrêts  ne  pourrait  qu'en  augmenter  le  poids  et 
l'autorité,  tandis  que  dans  d'autres,  une  critique 
calme  et  impartiale,  pourrait  quelquefois  détruire 
l'influence  de  certaines  erreurs  ornées  du  prestige  de 
la  chose  jugée. 

Combattre  sans  hésitation  les  erreurs  et  les  faux 
principes,  qui  se  rencontrent  dans  la  législation  ou 
la  jurisprudence,  et  tenter  de  donner  toujours  le 
dernier  mot  au  droit  à  la  logique  et  à  la  raison,  tel 
est  le  programme  que  s'imposent  les  fondateurs  de 
cette  Revue. 

Nous  comprenons  les  difficultés  et  la  responsabilité 
de  cette  tâche;  appelés  par  état  à  participer  à 
l'administration  de  la  justice,  nous  savons  qu'elle  ne 
doit  pas  être  dépouillée  de  ce  prestige  qui  fait  sa 
force  et  son  autorité  morale.  Et  même  s'il  nous 
était  permis  de  dire,  suivant  la  fière  expression  d'un 
avocat  français,  qu'îwi  droit  d'être  assis  au  Barreau, 
nous  préférons  l'honneur  d'y  être  debout,  nous  n'au- 
rions encore  jamais  le  sot  orgueil  de  ne  pas  garder 
toujours  envers  la  magistrature  du  pays  ce  respect 
qu'elle  mérite  à  un  si  haut  degré. 

Mais  passionnés  pour  le  progrès  et  l'avancement  de 
la  profession  à  laquelle  nous  nous  honorons  d'appar- 
tenir, il  nous  a  paru  impossible  de  laisser  inexploré, 
le  vaste  champ  d'études  et  de  recherches  qu'offre,  à 
tout  esprit  sérieux  et  observateur,  l'immense  travail 


FEOSPECTXTS.  iii 

de  législation  et  de  codification  qui  s'est  fait,  depuis 
quelques  années,  dans  notre  Province  ;  les  nombreuses 
questions  que  fait  naitre  tous  les  jours  Taugmentation 
constante  des  rapports  de  nos  nationaux  avec  les 
habitants  des  pays  étrangers;  les  circonstances 
politiques  nouvelles  où  se  trouve  notre  pays  lui- 
même  ;  enfin  ces  mille  et  une  nécessités  de  la  vie 
sociale  et  politique  d'un  peuple  qui  progresse  et  qui 
tend  à  perfectionner  de  plus  en  plus  ses  institutions. 

A  mesure  que  notre  horizon  politique  s'est  agrandi, 
les  questions  soumises  à  nos  parlements  et  à  nos 
tribunaux  se  sont  élevées,  et  les  intérêts  publics  et 
privés  ont  pris  des  proportions  plus  considérables. 
Depuis  quelques  années,  nombre  de  questions  de 
droit  international  public  et  privé  ont  été  débattues 
devant  nos  Cours,  et  notre  nouveau  régime  politique 
vient  d'y  amener  tout  à  coup  les  questions  constitu- 
tionnelles. 

Il  y  a  donc  là  une  situation  nouvelle,  imposant  au 
Barreau  de  ce  pays  des  devoirs  nouveaux,  pour  lui 
faire  atteindre  dans  notre  société  cette  position 
élevée  qu'il  occupe  dans  tous  les  pays  du  monde 
civilisé.  Déjà,  grâce  à  l'émulation  produite  par 
l'encombrement  de  la  profession,  la  connaissance  du 
droit  est  devenue  plus  générale,  et  si  le  Barreau  et 
la  magistrature  de  notre  pays  s'enorgueillissent  avec 
raison  des  hommes  illustres  qui  en  ont  fait  autrefois 
la  gloire,  les  circonstances,  qui  font  les  hommes, 
rendront  peut-être  le  présent  digne  d'un  aussi  glo- 
rieux passé.  Ce  sera  donc  pour  nous  un  devoir  de 
travailler  sans  relâche,  à  assurer  à  notre  profession, 
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ces  conquêtes  incessantes  de  Tétude  et  de  la  science 
qui  ont  toujours  fait  le  prestige  du  Barreau  dans 
le  monde  entier.  Le  concours  de  plusieurs  de  nos 
confrères,  qui  ont  bien  voulu  nous  promettre  lenr 
collaboration,  nous  fait  espérer  que  cette  tàcbe  ne 
sera  pas  au-dessus  de  nos  forces. 

Wm.  h.  Ksrr. 
L.  A.  Jette. 

D.   OlBOUARD. 

John  A.  Perkins,  Jr. 
H.  F.  Rainyills. 
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OPINION  IMPAKTIALB  SUR  LA  QUESTION  DE 
L'ALABAMA  ET  SUR  LA  MANIÈRE  DE  LA 
RÉSOUDRE* 

Pab  lb  Dr.  J.  C.  Bluntschli, 
Professeur  à  l'Université  de  Heidelberg. 

1. — Observations  Prêliminaiees. 

A  plusieurs  reprises  et  de  divers  côtés  j'ai  été  invité  à  formuler 
une  opinion  impartiale  sur  le  différend  Anglo-Américain  connu 
sous  le  nom  de  :  question  de  T  Alabama.  J'ai  longtemps  hésité 
à  donner  suite  à  cette  demande,  partie  à  cause  de  la  difficulté  de 
la  tâche  et  de  Tinsuffisance  de  mes  renseignements,  partie  dans 
la  crainte  de  ne  pouvoir  répondre  complètement  à  l'attente  de 
mes  amis.  Si  je  me  hasarde  enfin  à  dire  publiquement  ma  mani- 
ère de  voir,  je  n'ai  en  aucune  façon  la  prétention  de  prononcer  un 
jugement  décisif.  Tout  ce  que  je  souhaite,  c'est  de  contribuer 
à  éclairer  l'opinion  publique,  et  je  serais  heureux  si  l'avis  que  je 
me  propose  d'émettre  pouvait  hâter,  dans  une  certaine  mesure,  la 
solution  pacifique  du  différend. 

Sans  doute  la  crainte  de  voir  la  question  de  1' Alabama  devenir 
une  cause  de  guerre  entre  les  deux  puissances  a  depuis  longtemps 
disparu.  Nous  sommes  loin  de  ces  temps,  où  toute  contestation 
non  résolue  entre  Etats  avait  la  guerre  pour  conséquence  inévi- 
table.    Les  peuples  modernes  commencent  par  examiner  si  la 


•  L'importance  actuelle  de  cet  article  nous  a  engagé  à  le  reproduire 
de  la  Revtie  de  Droit  International  et  de  Législation  comparée^  vol.  2,  pp. 
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2  LA  QUESTION  DE  L* ALABAMA. 

guerre  est  un  moyen  proportionné  an  droit  qu'ils  entendent  main* 
tenir,  et  ils  s'abstiennent  de  ce  périlleux  remède,  du  moment  où 
ils  acquièrent  la  conviction  qu'il  leur  sera  beaucoup  plus  facile 
de  supporter,  pour  un  temps  encore,  la  suspension  du  droit  en 
litige,  que  de  se  soumettre  immédiatement  aux  sacrifices  et  aux 
maux  inséparables  de  la  guerre.     Néanmoins  la  persistance  de  ce 
différend  ne  constitue  pas  seulement  un  danger  permanent   pour 
les  deux  nations,  à  cause  de  la  possibilité  que,  d'autres  dissenti- 
ments venant  à  surgir,  elles  ne  finissent  malgré  tout  par  en   ap< 
peler  aux  armes.     Elle  est  encore  une  menace  permanente  pour 
le  monde  civilisé  tout  entier,  et  particulièrement  pour  le  com- 
merce de  tous  les  peuples.     Car  leur  sécurité  en  temps  de  guerre 
est  intéressée  à  ce  que  la  question  de  T Alabama  reçoive  une  juste 
solution. 

Les  États-Unis  ont  l'habitude  de  demeurer  neutres  dans  les 
guerres  Européennes.     Mais  supposons  que,  la  question  de  1' Ala- 
bama étant  encore  en  suspens,  une  guerre  éclate  entre  l'Angleterre 
et  la  Kussie.    La  navigation  et  le  commerce  maritime  de  l'Angle- 
terre ne  seraient-ils  pas  très  sérieusement  menacés  dans  leurs 
intérêts,  si  les  États-Unis,  tout  en  restant  neutres,  permettaient 
aux  Eusses  d'équiper  en  Amérique  des  corsaires  dans  le  genre  de 
TAlabama,  et  d'en  infester  les  mers  ?     Si  en  général  les  États 
neutres  ne  sont  pas  obligés  d'empêcher  sérieusement  l'armement 
de  corsaires  dans  leurs  ports,  est-ce  que  dès-lors  toutes  les  nations 
qui  participent  au  commerce  maritime  ne  courent  pas  le  même 
danger,  aussitôt  que  leurs  ennemis  réussisent  à  exciter,  par  l'appât 
du  gain,  des  constructeurs  neutres  à  équiper  des  corsaires  ? 

La  tendance  générale  du  droit  des  gens  moderne  est  de  pro- 
téger et  de  garantir  autant  que  possible,  même  en  temps  de  guerre, 
la  propriété  et  l'activité  privées.  Il  n'est  donc  nullement  indif- 
férent de  savoir,  comment  on  envisage  les  dommages  considérables 
que  le  commerce  maritime  Américain  a  éprouvés  pendant  la  guerre 
civile  d'Amérique.  La  solution  de  la  question  de  l'Alabama  aura 
pour  effet,  soit  de  consacrer  énergiquement,  soit  d'infirmer  notable- 
ment cette  garantie  du  droit  privé. 

2. — Reconnaissance  de  la  Confédération  du  Sud  comme 

puissance  belligérante. 

Lorsque  le  sénateur  Sumner  du  Massachusetts  prononça,  le  13 
Février,  1869,  au  Sénat  de  Washington,  le  discours  qui  décida 
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du  sort  de  la  convention  arrêtée  entre  Tambassadeur  Américain 
à  Londres,  Eeverdy  Johnson,  et  le  Ministre  des  affaires  étrangères 
de  l'Angleterre,  Lord  Clarendon,  pour  mettre  fin  au  différend  de 
r  Alabama, — le  principal  reproche  qu'il  adressa  à  cette  convention 
fut  d'avoir  traité  une  grande  question  d'intérêt  national,  comme 
une  mesquine  question  d'argent;  d'avoir  fait  abstraction  des 
griefs  les  plus  sérieux  du  peuple  Américain,  pour  ne  s'occuper 
que  des  réclamations  individuelles  de  quelques  armateurs  et  de 
quelques  négociants.  Il  fit  ressortir  avec  force  les  griefs  nationaux 
de  l'Union  contre  la  Grande-Bretagne. 

La  première  plainte  qu'il  élève  contre  le  gouvernement  Britan- 
nique est  d'avoir  traîtreusement,  un  mois  à  peine  après  le  bom- 
bardement du  fort  Sumter,  reconnu  les  Etats  du  Sud  comme 
puissance  belligérante,  et  d'avoir  ainsi  préparé  le  terrain  à  de 
nouvelles  injustices.  Sans  cette  reconnaissance,  aucun  corsaire 
n'eût  pu  être  construit  en  Angleterre  pour  les  "  rebelles;  "  c'eût 
été  un  acte  de  "  piraterie." 

Voyons  si  cette  accusation  est  justifiée. 

Il  est  notoire  que  ni  l'Angleterre  ni  la  France  n'ont  jamais 
reconnu  la  Confédération  du  Sud  comme  un  État  nouveau  ;  les 
cabinets  des  deux  pays  ont  pu  souhaiter  devoir  l'union  des  États- 
Unis  se  déchirer  en  deux  groupes  politiques,  et  de  voir  se  briser 
la  menaçante  prépondérance  de  la  grande  fédération  :  mais  ils  se 
sont  bien  gardés  d'une  reconnaissance  prématurée  de  la  Confédé- 
ration comme  corps  politique  définitivement  séparé  de  l'Union  du 
Nord.  Les  événements  postérieurs  ont  prouvé  combien  cette  cir- 
conspection était  fondée. 

Par  contre  les  puissances  Européennes  ont  à  coup  sûr  reconnu 
de  bonne  heure  les  États  du  Sud  comme  partie  héUigérante. 
Etait-ce  un  tort  ? 

Il  est  certain  qu'il  faut  distinguer  entre  le  côté  politique  et  le 
côté  juridique  de  la  reconnaissance.  Aux  yeux  du  patriote 
Américain  le  maintien  de  l'union  constituait  pour  sa  nation  un 
intérêt  vital  de  premier  ordre  ;  le  soulèvement  des  États  du  Sud 
et  leurs  efforts  pour  se  déclarer  indépendants  devaient  donc  lui 
paraître  une  rébellion  coupable,  qu'il  fallait  se  hâter  à  tout  prix 
de  réprimer  par  la  force.  On  comprend  dès-lors  que  la  recon  • 
naissance  l'ait  péniblement  affecté,  et  qu'il  l'ait  considérée  comme 
un  procédé  hostile  de  la  part  d'un  gouvernement  étranger,  mais 
jusque-là  ami.  Comme  en  fait  elle  eut  nécessairement  pour  suite 
de  préparer  des  dif&cultés  à  la  politique  de  l'union,  et  de  favoriser 
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celle  de  la  fléceesion,  il  était  naturel  qu'il  l'enyisageât  comme   un 
appui  intentionnel  prêté  à  celle-ci.     H  se  pouvait  aussi  qu'une 
certaine  sympathie  des  hommes  d'Etat  Anglais  pour  les  États  du 
Sud,  et  le  secret  espoir  de  voir  les  deux  puissances  belligérante» 
se  perpétuer  comme  deux  États  distincts,  eussent  contribué  à 
précipiter  la  reconnaissance.     La   confiance   dans  la   durée    de 
l'union  pouvait  être  ébranlée  dans  certaines  régions,  et  l'on  pou- 
vait n'être  pas  convaincu  de  sa  nécessité.     Tout  cela  n'a  rien  à 
faire  avec  la  question  de  savoir  si  la  reconnaissance  des  Etats  du 
Sud  conmie  puissance  belligérante  est,  ou  non,  une  violation   du 
droit  des  gens.     Alors  même  qu'il  serait  pleinement  démontré 
que  cet  acte  fut  xme  faute  politiqu^e  de  la  part  des  hommes  d'État 
Anglais,  il  ne  s'en  suivrait  aucunement  qu'elle  serait  aussi  une 
injustice. 

Chaque  État  a,  vis-à-vis  des  autre  États,  le  droit  de  diriger 
librement  sa  conduite  politique,  d'après  ses  propres  notions  et 
conformément  à  ses  propres  intérêts  ;  il  doit  seulement  s'interdire 
de  léser  ce  qui  constitue  le  droit  conmiun  de  toutes  les  nations. 
La  politique  varie  d'après  le  point  de  vue  auquel  elle  se  place  et 
d'après  le  but  qu'elle  se  propose  ;  le  droit  est  un,  et  lie  également 
toutes  les  parties.  De  là  vient  que  la  conduite  politique  d*un 
gouvernement  le  rend  à  la  vérité  responsable  envers  le  peuple  qu'il 
régit,  mais  non  envers  les  États  étrangers,  tandis  que,  en  droit 
international,  il  doit  compte  à  ces  derniers  des  injustices  qu'il 
commettrait  à  leur  égard. 

En  tous  cas,  il  rentre  dans  le  domaine  du  droit  de  déterminer 
sous  quelles  conditions  un  parti  qui  recourt  aux  armes  peut  être 
reconnu  comme  partie  belligérante.     La  guerre  constitue  tou- 
jours et  avant  tout  un  fait  ;  mais  toute  lutte  à  main  armée, 
quand  même  elle  serait  militairement  organisée,  n'est  pas  une 
guerre.     Lorsque,  dans  l'Italie  méridionale,  les  brigands  se  mon- 
trent en  troupes  armées,  régulièrement  commandées,  et  livrent 
bataille  aux  troupes  du  gouvernement,  ils  ne  forment  point  pour 
cela  une  partie  belligérante,  mais  seulement  des  bandes  de  mal- 
faiteurs.    La  distinction  repose  sur  ce  que  la  guerre  est  une  lutte 
politique^  engagée  pour  des  fins  politiques.     Or  les  brigands 
n'aspirent  ni  à  défendre  le  droit  politique  existant,  ni  à  en  créer 
un  nouveau  :  ils  n'obéissent  qu'au  désir  coupable  de  se  rendre 
maîtres   des   personnes,  et  de  s'emparer  violemment  du   bien 
d'autrui.    Ils  sont  donc  justiciables  des  tribunaux  criminels.    I^e 
droit  des  gens  n'a  pas  à  s'en  inquiéter. 
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Il  ëà  est  déjà  autrement  lorsque,  dans  un  Etat,  un  grand  parti 
•de  citoyens  ou  de  sujets^  convaincu  de  la  nécessité  d'une  révolu- 
tion ou  de  la  justice  de  ses  réclamations,  prend  les  armes,  s'organ- 
ise militairement  et  oppose  des  troupes  régulières  aux  troupes  du 
gouvernement.  Celui  ci,  il  est  vrai,  cherchera  ici  encore,  aussi 
longtemps  que  possible,  à  réprimer  le  soulèvement  par  l'applica- 
tion de  ses  lois  pénales  ;  il  s'efforcera  de  soumettre  les  insurgés 
comme  "rebelles"  ou  "coupables  de  haute  trahison,'*  et  de  le$ 
faire  punir  par  ses  tribunaux. 

Mais  la  grande  marche  de  l'histoire  du  monde  et  les  décrets  de 
la  justice  divine  qui  s'y  révèlent  ont  prouvé  depuis  longtemps, 
avec  une  irrésistible  évidence,  ce  que  cette  manière  d'envisager, 
le  Code  pénal  à  la  main,  les  grandes  révolutions  des  Etats,  a 
d'impraticable  et  d'insensé.  La  lutte  armée  des  grands  partis 
politiques  peut  prendre  des  dimensions  telles  que  le  cadre  étroit 
de  la  justice  répressive  s'en  trouve  débordé  ou  rompu  dans  tous 
les  sens.  Il  ne  reste  plus  dès-lors  qu'à  se  placer  au  point  de  vue, 
non  de  la  procédure  criminelle,  mais  du  droit  public  et  du  droit 
des  gens. 

Du  reste,  le  parti  révolté  qui  opère  avec  des  corps  d'armée 
militairement  organisés,  et  qui  entreprend  de  faire  triompher  par 
la  guerre  son  programme  politique  agit,  alors  même  qu!il  ne 
forme  point  un  Etat^  tout  au  moins  comme  s'il  en  constituait  un, 
au  lieu  et  place  cTun  État  (an  States  Statt),  Il  affirme  la 
justice  de  sa  cause  et  la  légitimité  de  sa  mission  avec  un  bonne 
foi  égale  à  celle  qui  se  présume  de  droit  chez  tout  Etat  belligér- 
ant. Il  ne  se  compose  point  d'un  ramassis  de  conspirateurs  crimi- 
nels, mais  il  apparait  comme  une  ybrce  nationale  ennemie,  analogue 
de  tous  points  à  un  Etat  étranger  ennemi.  C'est  pourquoi  ses 
troupes  sont  sous  la  protection  du  droit  des  gens.  L'histoire  de 
tous  les  peuples  démontre  que  ces  partis  révoltés  ont  souvent  réussi, 
soit  à  fonder  un  nouvel  Etat,  soit  à  conquérir  d'une  manière  dur- 
able la  puissance  souveraine  dans  l'État  dont  ils  faisaient  partie. 
On  ne  saurait  donc  contester  à  des  partis  aussi  puissants  et  bien 
armés  une  aptitude  possible  à  constituer  des  Etats  nouveaux. 
Or,  c'est  là-dessus  précisément  que  repose  la  possibilité  juridique 
de  les  considérer  comme  de  véritables  belligérants. 

C'est  à  coup  sûr  un  des  grands  progrès  de  la  civilisation  d'avoir, 
dans  ces  derniers  temps,  fait  reculer  de  plus  en  plus,  en  pareil  cas, 
l'application  rigoureuse  des  lois  pénales  devant  l'application  plus 
humaine  du  droit  des  gens.    Il  en  est  résulté  que  les  guerres 
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civiles,  autrefois  si  remplies  d'horreurs,  se  sont  adoucies  dans  une 
proportion  égale.     Tant  que  les  officiers  et  les  soldats  de  Farinée 
rebelle  ont  à  craindre,  s'ils  sont  faits  prisonniers,  d'être  incar- 
cérés comme  criminels  d'état,  ou  d'être  punis  de  mort,  ils  seront 
infailliblement  amenés  à  se  venger,  par  forme  de  représailles,  sur 
les  prisonniers  qu'ils  font  à  leur  tour  parmi  les  troupes  du  gou- 
vernement, et  à  les  mettre  également  à  mort.     La  guerre  civile 
qui  éclata  en  Espagne  à  la  suite  de  l'insurrection  Carliste,  vers 
1840,  offre  un  exemple  terrible  et  encore  récent  de  deux  partis 
armés,  renchérissant  l'un  sur  l'autre  en  sauvages  cruautés.     Si, 
au  contraire,  les  troupes  insurgées  sont  assurées  que  les  ennemis 
auxquels  elles  font  une  guerre  régulière  ne  les  poursuivront  et  ne 
les  puniront  pas  en  criminels,  mais  les  traiteront  en  ennemis, 
d'après  les  règles  du  droit  des  gens  adoptées  chez  les  nations 
civilisées;  si  elles  savent  que,  en  cas  de  revers,  elles  auront  à 
subir  le  sort  des  prisonniers  de  guerre,  mais  non  des  malfaiteurs  ; 
alors  elles  aussi  se  conformeront  au  droit  des  gens,  si  elles  sont 
victorieuses,  et  s'abstiendront  de  toute  barbarie  inutile. 

A  cela  se  joint  une  seconde  considération.  Lorsque  tant 
d'hommes,  et  parmi  eux  tant  de  citoyens  estimés  et  honorables, 
prennent  part  au  soulèvement,  lorsque,  d'un  même  mouvement, 
une  population  entière  court  aux  armes,  dans  ce  cas  la  punition 
de  tous  devient  une  impossibilité,  et  la  punition  de  quelques-uns 
ne  paraît  qu'une  inconséquence  cruelle.  Pour  peu  que  le  pouvoir 
vainqueur  écoute  les  conseils  de  l'équité,  il  lui  répugne  d'agir 
comme  juge  criminel,  et  il  se  persuade  que,  devant  une  lutte 
engagée  dans  de  pareilles  proportions,  c'est  dans  des  mesures 
politiques  et  non  dans  la  répression  pénale  qu'il  faut  chercher  le 
remède  au  mal  existant. 

C'est  principalement  par  ces  motifs  pratiques  que  la  notion  de 
la  heïligérancej  et  par  suite  l'application  du  droit  des  gens  en 
opposition  avec  le  droit  pénal,  au  lieu  de  se  restreindre  à  deux 
états  étrangers,  en  guerre  l'un  avec  l'autre,  a  été  étendue  à  une 
partie  intégrante  de  la  population  éHun  Etat,  qui 

a.  est  de  fait  organisée  comme  force  militaire  ; 

h,  observe  dans  la  conduite  des  hostilités  les  lois  de  la  guerre,  et 

c,  croit  de  bonne  foi  lutter,  au  lieu  et  place  de  l'Etat,  (  "  an 
States  Statt"  )  pour  la  défense  de  son  droit  public. 

Lorsque  les  Colonies  Américaines  prirent  les  armes  pour  con- 
quérir leur  indépendance,  le  roi  et  le  parlement  de  la  Grande- 
Bretagne  commencèrent  par  les  déclarer  séditieuses  et  rebelles,  et 
il  fallut  assez  longtemps  pour  que  les  généraux  Anglais  reconnus* 
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sent  les  milices  Américaines  comme  troupes  d'une  force  belli- 
gérante, c'est-àrdire  comme  ennemis  honorables.  On  se  rappelle 
comment;  dans  le  principe,  Lord  Howe  refusait  à  Washington  le 
titre  de  général,  bien  qu'il  désirât  négocier  avec  lui,  et  avec  quelle 
fierté  le  grand  général  repoussa  la  prétention  de  son  adversaire  de 
le  traiter  en  simple  particulier,  alors  qu'il  commandait  les  armées 
de  son  pays.  On  se  rappelle  encore  comment  le  général  Américain 
Lee,  fait  prisonnier  en  1776  par  les  troupes  Anglaises,  fut  d'abord 
traité  en  prisonnier  criminel,  jusqu'au  moment  où  les  efforts  de 
Washington  et  ses  menaces  de  représailles  parvinrent  à  décider  le 
général  ennemi  à  traiter  Lee  en  prisonnier  de  guerre^.  Toute- 
fois, dans  le  cours  de  la  guerre  de  l'Indépendance,  les  Anglais  se 
décidèrent  à  se  relâcher  de  leur  rigorisme  légitimiste,  et  à  traiter 
leurs  ennemis  comme  puissance  belligérante. 

Que  l'on  ne  dise  pas  que  la  grande  différence  consiste  en  ce 
que  les  Colonies  Américaines  combattaient  alors  pour  leur  liberté 
contre  la  tyrannie  Anglaise,  tandis  que  les  États  du  Sud  combat- 
taient pour  l'esclavage  contre  le  maintien  de  l'Union.  Il  n'était 
pas  possible  d'exiger  dès-lors  des  Anglais  qu'ils  reconnussent  sans 
difficulté  le  droit  des  colonies  de  briser  arbitrairement  le  lien 
politique  qui  les  unissait  à  la  mère-patrie,  et  de  secouer  l'autorité 
du  roi  et  du  parlement.  Mais  il  n'était  pas  davantage  possible 
de  douter  que  les  Etats  du  Sud  ne  se  crussent,  de  bonne  foi,  en 
droit  de  combattre  pour  leur  indépendance,  pour  leur  propriété, 
pour  leurs  intérêts  les  plus  considérables.  Les  opinions  des 
partis  belligérants  au  sujet  de  leurs  droits  sont  d'ordinaire  très 
divergentes,  et  le  plus  souvent  absolument  contradictoires.  Ce 
que  l'un  parti  proclame  comme  son  droit  sacré,  n'est  aux  yeux 
de  l'autre  qu'une  iniquité  scandaleuse.  C'est  précisément  pour 
cette  raison  que  l'applicabilité  du  droit  militaire  international  ne 
dépend  en  aucune  façon  du  plus  ou  moins  de  fondement  des  pré- 
tentions de  chaque  parti. — Pendant  la  guerre  on  admet,  dans 
l'intérêt  de  l'humanité,  que  les  d&u/x,  partis  agissent  de  bonne  foi 
pour  la  défense  de  leurs  prétendus  droits,  La  question  de  droit 
en  litige  n^est  décidée  que  par  V issue  de  la  guerre,  dans  le  traité 
de  paix,  Mais,  jusqu'à  ce  moment,  chacun  des  deux  partis  peut 
exiger  d'être  traité  comme  parti  gouvernemental,  conformément 
aux  règles  réciproquement  obligatoires  du  droit  des  gens. 

•  Cf.  Phillimorh,  Intern.  Law,  III,  p.  150.  Cet  auteur  cite  encore 
d'autres  conflits  semblables  survenus  pendant  la  guerre  de  Tindepen-i 
dànce  Américaine  « 
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Les  conditions  qui,  d'après  l'exposé  que  nous  venons  d'en 
doivent  concourir  pour  qu'un  parti  insurgé  puisse  légitimement 
aspirer  à  être  reconnu  comme  belligérant,  se  trouvaient  toutes 
réunies  chez  les  Etats  du  Sud  insurgés.     En  effet  : 

a.  Ils  étaient  depuis  longtemps  organisés  comme  ÊtatSy  ayant 
une  législation,  un  gouvernement  et  une  administration  judiciaire 
propres.  Et  maintenant  ils  s'étaient  réunis  en  confédération^  à 
l'instar  de  l'Union  elle-même,  avec  un  président  à  leur  tête  et  avec 
tout  l'appai'eil  organique  d'un  Etat  complet.  H  n'y  avait  donc 
pas  là  une  bande  d'insurgés  arbitrairement  agglomérés,  mais  an 
pouvoir  gouvernemental  régulier,  luttant  pour  son  existence  contre 
l'ancien  gouvernement  de  l'Union.  Que  la  confédération  se  fût 
constituée  à  tort  ou  à  raison,  dans  les  deux  cas  elle  se  présentait 
BOUS  les  dehors  d'un  Etat  régulièrement  constitué,  et  cela  suffit 
au  point  de  vue  du  droit  des  gens. 

5.  La  confédération  possédait  une  armée  complètement  organ- 
isée, et  commandée  par  des  généraux  qui  disputaient  la  victoire 
aux  généraux  et  à  l'armée  de  l'Union.  La  guerre  fut  conduite 
d'après  les  principes  et  les  usages  militaires.  L'armée  de  l'Union 
n'était  pas  une  simple  troupe  d'exécution,  chargée  de  réprimer  un 
soulèvement  désordonné,  mais  bien  une  armée  en  campagne, 
obligée  de  livrer  des  batailles  en  règle  à  une  autre  armée  en  cam- 
pagne, et  de  déployer  toutes  ses  forces  pour  la  vaincre.  Ce  fut 
la  plus  grande^  la  plus  gigantesque  guerre  civile  dont  les  annales 
du  monde  fassent  mention, 

L'Union  pouvait  bien  se  croire  autorisée  à  qualifier  les  États 
du  Sud  de  "  rebelles,"  et  se  réserver  de  punir  encore  leurs  chefs 
après  la  victoire.  D'après  le  sentiment  juridique  du  Nord,  ces 
chefs  avaient  grièvement  attenté  contre  la  patrie  commune,  contre 
la  constitution  de  l'Union,  contre  la  prospérité  générale.  Cepen- 
dant l'issue  de  la  guerre  civile  nous  a  montré,  à  la  satisfaction  de 
tous  les  esprits  impartiaux,  le  gouvernement  de  l'Union  renonçant 
à  traduire  les  vaincus  devant  la  justice  criminelle,  et  se  contentant 
en  définitive  d'une  reconstruction  politique.  Le  chef  même  des 
Etats  du  Sud,  le  Président  Jefferson  Davis,  finit  par  échapper  à 
toute  peine.  Et  telle  n'était  pas  seulement  l'idée  du  Président 
Johnson  après  la  fin  de  la  guerre,  mais  encore  du  Président  Lin- 
coln pendant  le  cours  des  hostilités.* 

*  Dana,  Note  153,  sur  Whbaton  Intern.  Law,  296  :  "  The  legal  rela- 
tion of  the  rebels,  who  were  citizens,  was  that  of  criminals,  but  the 
political  departfMnt  of  th$  çovemrnent  treated  them  practically  as  hêlligir^ 
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Tant  que  dura  la  guerre  civile,  les  soldats  du  Sud,  faits  prison- 
niers, furent  constamment  traités  en  prisonniers  de  guerre  et  non 
en  criminels,  et  on  appliqua,  non  les  règles  du  droit  pénal,  mais 
les  principes  du  droit  des  gens  militaire.  Les  célèbres  articles  de 
guerre,  rédigés  par  le  Professeur  Lieber,  et  que  le  Président 
Lincoln  prescrivit  à  l'armée  comme  instruction  à  suivre,  reposaient 
dans  leur  ensemble  sur  cette  pensée  fondamentale,  qu'il  s'agissait 
d'une  guerre  conduite  d'après  le  droit  des  gens,  et  que  l'on  avait 
à  combattre  une  véritable  armée  ennemie. 

Lorsque  le  Président  Lincoln  fit  déclarer  tous  les  ports  du  Sud 
en  état  de  blocus,  cette  mesure  n'eut  non  plus  rien  d'exceptionnel, 
et  Texpression  de  blocus,  employée  par  lui,  est  parfaitement  juste. 
Il  s'agissait  d'une  mesure  de  guerre  effective  et  de  contrainte 
militaire.  Il  fallait,  par  le  blocus  des  ports  du  Sud,  empêcher 
l'ennemi  de  s'appuyer  sur  l'Océan  pour  diriger  ses  opérations  de 
guerre,  et  il  fallait  en  même  temps  porter  un  coup  sensible  au 
commerce  du  Sud,  en  interceptant  l'exportation,  particulièrement 
du  coton,  ainsi  que  l'importation  des  marchandises  dont  il  avait 
besoin.  Le  blocus  se  rattachait  aux  autres  mesures  de  contrainte 
militaire  que  le  Nord  mit  en  œuvre  contre  le  Sud,  pour  le  réduire 
à  se  soumettre  à  l'Union.  Précisément  parce  que  la  guerre  civile 
avait  éclaté,  il  n'avait  pas  le  caractère  d'un  blocus  pacifique,  mais 
bien  d'un  blocus  entrepris  comme  il  le  serait  contre  toute  autre 
puissance  ennemie.  Il  constituait  donc  une  espèce  d'aveu  im- 
plicite de  la  part  du  Nord  qu'il  était  réellement  en  guerre  avec  le 
Sud. 

Le  blocus  appliqué  aux  ports  du  Sud  n'atteignait  pas  seulement 
les  habitants  des  Etats  du  Sud,  c'est-à-dire  le  pays  ennemi,  mais 
encore  le  convmerce  des  États  neutres.  Les  vaisseaux  neutres  ne 
pouvaient  non  plus  entrer  dans  les  ports  du  Sud  ni  en  sortir- 
S'ils  le  tentaient  néanmoins,  ils  couraient  le  risque  d'être  capturés 
et  condamnés  par  un  tribunal  de  prises  de  l'Union.  C'est  ce  qui 
est  arrivé  en  effet.  Des  tribunaux  de  prises  Américains  ont  con- 
damné des  vaisseaux  neutres.  Or  une  telle  rigueur  n'était  possible 
qu'en  vertu  du  droit  de  la  guerre  et  non  du  droit  de  la  paix. 

D'autre  part  la  marine  de  guerre  Américaine  pratiqua  sur  les 
bâtiments  neutres  le  droit  de  visite,  tel  quHl  n^est  autorisé  qu^en 
temps  de  guerre.  La  cour  suprême  des  Etats-Unis  eut  à  examiner 
le  point  de  savoir  si  le  Président  Lincoln  pouvait,  sans  y  être 
autorisé  par  une  loi^  ordonner  le  blocus  et  la  saisie  sur  mer  de  la 
propriété  ennemie,  afiu  d^exercer  le  droit  de  prise.    La  majorité 
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résolut  affirmativement  la  question.  Mais  Ums  les  juges  suprêmes 
étaient  nnanimes  à  reconnaître,  que  ce  n^était  là  autre  chose  que 
l'application  du  droit  de  guerre  international  à  une  guerre  civile.* 

Les  exemples  de  blocus  pacifique  rapportées  par  le  Sénateur 
Sumner  sont  d'une  nature  toute  différente.  Le  blocus  pacifique 
est  une  fermeture  forcée  deports  ennemis,  sans  guerre,  et  non  pas 
*^  sans  guerre  maritime,^ ^  comme  dit  M.  Sumner.  Lorsque,  dans 
la  dernière  guerre  de  la  France  et  de  l'Angleterre  contre  la  Eussie, 
on  décida  de  bloquer  tous  les  ports  de  ce  dernier  pays,  il  n'y  eut 
pas  de  combat  naval  entre  les  puissances  ennemies,  puisque  les 
bâtiments  russes  n'osèrent  pas  s'aventurer  en  pleine  mer.  Per- 
sonne néanmoins  ne  douta  que  ce  blocus  ne  fiit  un  blocus  de 
guerre  ordinaire.  C'est  précisément  l'avantage  de  la  puissance 
maritime  la  plus  forte  d'empêcher  l'autre  d'occuper  la  mer,  et  de 
la  confiner  à  terre  au  moyen  du  blocus. 

En  outre  les  "blocus  pacifiques,'*  aussi  bien  que  les  autres,. ne 
se  pratiquent  toujours  que  contre  un  Etat  étranger,  ou  tout  au 
moins  contre  une  puissance  qui  de  fait  se  comporte  comme  un 
Etat  distinct,  mais  jamais  contre  les  ports  de  mer  de  la  puissance 
même  qui  fait  le  blocus.  Ainsi  quand  même  il  faudrait  consi-» 
dérer  le  blocus  de  Lincoln  comme  un  blocus  pacifique, — ce  qui 
dans  tous  les  cas  est  en  contradiction  avec  la  manière  dont  les 
opérations  militaires  ont  été  conduites  à  cette  époque, — alors 
encore  cette  expression  impliquerait-elle  la  reconnaissance,  que 
l'Union  avait  à  combattre  un  adversaire  politiquement  organisé. 

c.  On  ne  peut  davantage  contester  aux  Etats  du  Sud  leur  bonne 
foi  au  sujet  de  leur  prétendu  droit  politique. 

Depuis  de  nombreuses  années  déjà,  il  existait  en  Amérique 
an  parti  qui  considérait  comme  l'intérêt  le  plus  important  qu'il 
eût  à  défendre,  l'autonomie  des  Etats  particuliers,  en  opposition 
avec  la  souveraineté  de  l'Union  ;  un  autre  parti  s'attachait  au 
contraire  à  maintenir  avant  toutes  choses  l'unité  de  l'Union.  La 
politique  particulariste  trouvait  son  principal  appui  dans  le  Sud, 
la  politique  nationale  comptait  dans  le  Nord  ses  plus  zélés  parti- 
sans. L'issue  de  la  guerre  civile  a  donné  gain  de  cause  à  cette 
dernière  opinion.     L'Union  est  sortie  de  la  lutte  plus  puissante 

Il        ■   ■  - ..    .  -,     — .- 

♦  Cf.  Dana,  Comm.  sur  Whbaton  Intern,  Law,  Observ.  135,  296. 
Diverses  opinions  d'hommes  d'Etat  et  de  jurisconsultes  contemporains 
au  sujet  de  la  compétence  dn  président  ou  du  congrès  ont  été  rassem- 
blées par  W,  B.  LAWBCNOiB,  Obs,  170  sur  Whsatok,  IT,  155. 
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et  pins  compacte  qu'auparavant.  Mais,  en  attendant  la  solution 
de  ce  procès,  qui  appartient  à  l'histoire  du  monde,  il  était  bien 
possible  que  certains  Etats  soutinssent  de  bonne  foi  une  opinion 
contraire. 

Les  Etats  du  Sud  cherchaient  en  outre  à  maintenir  l'institu- 
tion de  Fesclayage  et  à  la  garantir  contre  les  attaques  croissantes 
des  habitants  du  Nord.  Sans  doute  l'esclavage  est  directement 
contraire  au  droit  naturel,  et  est  indigne  d'une  nation  libre. 
Mais  quelque  abominable  qu'il  soit,  il  n'est  pas  possible  de  nier 
que  l'esclavage  n'existât  légalement  à  cette  époque  et  ne  fût  pro- 
tégé comme  droit  positif  dans  les  Etats  du  Sud.  L'Union  elle- 
même  l'avait  reconnu  comme  tel  dans  une  série  de  dispositions 
législatives.  Dès  lors  il  était  tout  ou  moins  compréhensible  que 
les  maîtres  blancs  défendissent  leurs  prétensions  à  la  propriété  de 
leurs  esclaves  de  couleur.  Le  Sud  luttait  pour  le  droit  historique 
tandis  que  le  Nord  combattait  pour  le  droit  naturel  de  l'humanité. 
Mais  une  contestation  de  ce  genre  entre  deux  partis  est  en  réalité 
un  vaste  différend  juridique. 

Enfin  le  Sud,  dont  la  vie  économique  se  rattachait  davantage 
à  la  culture  du  sol,  et  dont  la  richesse  principale  consistait  en 
produits  naturels,  était  commercialement  intéressé  à  la  modération 
des  tarifs  douaniers,  tandis  que  le  Nord,  plus  industriel,  sollicitait 
des  droit  élevés  sur  les  produits  de  fabrication  étrangère.  Il 
était  également  possible  d'entrer  de  bonne  foi  en  discussion  sur 
ces  intérêts  contradictoires. 

Si  l'on  tient  compte  de  toutes  ces  considérations,  on  arrive  à  la 
conclusion  suivante.  C'est  que,  à  considérer  d'un  point  de  vue 
impartial,  tel  qu'il  s'offrait  et  s'imposait  aux  Etats  Européens, 
en  présence  de  la  situation  que  créaient  les  faits,  la  lutte  engagée 
entre  l'Union  et  la  Confédération,  c'est-à-dire  entre  le  Nord  et  le 
Sud,  il  était  absolument  impossible  de  ne  pas  admettre  que  les 
Etats-Unis  fussent  alors  engagés  dans  une  grande  guerre  civile, 
où  les  deux  partis  avaient  le  caractère  de  puissances  politiquement 
et  militairement  organisées,  se  faisant  l'une  à  l'autre  la  guerre, 
suivant  le  mode  que  le  droit  des  gens  reconnaît  comme  régulier, 
et  animées  d'une  égale  confiance  dans  leur  bon  droit.  Les  uns 
pouvaient  éprouver  plus  de  sympathie  pour  l'Union,  qui  avait 
pour  elle  toute  la  supériorité  d'un  Etat  reconnu  et  d'une  autorité 
constitutionnelle,  d'autres  pouvaient  faire  des  vœux  pour  le  suc- 
cès de  la  Confédération,  qui  n'était  pas  encore  reconnue  comme 
Etat  fédéral  nouveau,  mais  qui  espérait  de  se  cenquérir  une  ex- 
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ictenoe  propre.     Tout  le  moiide  était  d'accord  qu'il  y  avait  ^ruerre 
et  que,  dans  cette  gaerre,  il  j  avait  deux  parties  belligérantes. 

Mais  voilà,  et  Voilà  seulement  ce  que  les  cabineta  de  France  et 
d'Angleterre  ont  présumé,  en  reconnaissant  la  Confédération 
œmme  étant  de /ait  une  puissance  belligérante.  Je  ne  puis  donc 
en  aucune  façon  y  voir  une  injustice,  une  violation  de  droit  pra- 
tiquée au  détriment  de  l'Union.  Que  la  déclaration  ait  été  faite 
uu  peu  plus  tôt  ou  un  peu  plus  tard,  c'était  là  une  question  qui 
regardait  la  politique,  non  le  droit.  Qu'elle  ait  été  faite,  et  faite 
dons  ce  sens,  on  ne  peut  y  voir  que  V expression  légitime  de  V opi- 
nion d'États  tiers  et  désintéressés, 

3. — ^Opinions  Scientifiques  sur  la  Guebqe  Civile. — 

Pratique  Moderne. 

Pour  compléter  l'exposé  qui  précède,  nous  rappellerons  encore 
les  paroles  de  quelques  auteurs  qui  ont  écrit  sur  le  droit  des 
gens.  Cet  examen  montrera  que  l'ancienne  théorie,  qui  refusait 
de  reconnaître  les  rebelles  comme  véritables  belligérants,  a  insen^ 
siblement  fait  place  au  système  contraire,  plus  humain  et  plus 
libéral. 

Hugo  Grotius  ne  se  montre  pas  encore  favorable  au  parti  in- 
surgé. Bien  qu'il  donne  à  leur  lutte  contre  le  pouvoir  existant 
le  nom  de  bellum  (guerre),  il  n'y  voit  pas  pour  cela  un  véritable 
béUum  puhlicumy  tel  qu'il  en  peut  exister  entre  deux  Etats 
étrangers.  Il  ne  la  considère  que  comme  bellum  mixtum,  c'est- 
à-dire  comme  une  guerre  qui  est  bellum  publicum  de  la  part  du 
pouvoir,  mais  qui  n'est  qu'un  bellum  privatum  illcite  de  la  part 
des  insurgés.*  Il  est  vrai  qu'il  néglige  de  déduire  les  conséquences 
de  son  système.  Peut-être  le  souvenir  des  cruautés  du  duc  d' Albe, 
qui  avait  en  vain  tenté  de  ramener,  à  l'aide  du  bourreau,  les 
Pays-Bas  à  l'obéissance,  l'a-t-il  empêché  de  prendre  la  défense  de 
la  répression  pénale.  Mais  telle  est  inévitablement  la  conséquence 
logique  du  principe  qu'il  pose. 

Vattel  s'exprime  déjà  sur  ce  point,  comme  sur  beaucoup 
d'autres,  dans  un  sens  beaucoup  plus  libéral  et  plus  humain.  Il 
distingue  '* l'émotion  populaire,"  la  "sédition"  et  le  "soulève- 
ment" de  la  "  guerre  civile."  Il  admet  avec  raison  qu'au  com- 
mencement, aussi  longtemps  qu'une  fraction  peu  importante  de  la 

•  I>ejure  belli  acpaeitf  I,  III,  1, 1,  et  I,  IV,  1,  19, 
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population  seule  prend  part  au  mourement,  le  droit  pénal  doit 
être  appliqué,  bien  que,  même  dans  ce  oas,  il  recommande  aux 
gouvernements  d'examiner  consciencieusement  les  motifs  du  mé- 
contentement populaire,  de  s'efforcer  de  les  écarter  et  d'user 
d'indulgence  envers  des  sujets  égarés  (III,  18,  p.  28T-291). 
Mais  dès  que  les  insurgés  combattent  pour  leur  droit  (quand 
même  celui-ci  ne  serait  que  problématique),  et  que  leur  nombre 
s'accroît  jusqu'à  former  une  véritable  force  militaire,  il  y  a,  à  ses 
yeux,  guerre  civile,  et  il  en  est  ainsi,  alors  même  que  tous  les 
torts  sont  de  leur  côté,  et  le  droit  exclusivement  du  côté  du  gou- 
vernement. "  Le  prince  ne  manque  pas  d'appeler  rebelles,  tous 
sujets  qui  lui  résistent  ouvertement  ;  mais  quand  ceux-ci  devien- 
nent assez  forts  pour  lui  faire  tête,  pour  V  obliger  à  leur  faire  la 
guerre  régulièrement,  il  faut  bien  qu'il  se  résolve  à  souffrir  le  mot 
de  guerre  civile."  (III,  18,  §292.)  Vattel  en  conclut  que, 
dans  la  guerre  civile  deux  partis  indépendants,  deux  corps 
séparés  sont  en  présence,  et  que  tous  deux  doivent  également  agir 
selon  les  lois  communes  de  la  guerre.     (Ibid.  §§293,  294). 

Phillimore  n'examine  pas  spécialment  la  question  de  l'existence 
des  partis  ennemis  dans  une  guerre  civile.  Mais,  en  parlant  de 
la  guerre  Anglo- Américaine  de  1776-1783,  il  approuve  pourtant 
la  pratique  la  plus  humaine,  qui  consiste  à  traiter  les  insurgés  en 
belligérants.  Il  s'étend  longuement  aussi  (vol.  III,  p.  229  seq.) 
sur  la  façon  consciencieuse  dont  le  gouvernement  Anglais  a  observé 
ses  devoirs  de  neutralité  dans  la  guerre  civile  du  Portugal  de 
1828-29.     Voici  le  cas  : 

Don  Pedro,  Empereur  du  Brésil,  avait  renoncé  à  la  couronne 
de  Portugal  en  faveur  de  sa  fille  Dona  Maria  II.  Celle-ci  fut 
reconnue  comme  souveraine  légitime  du  Portugal  par  les  puis- 
sances Européennes,  et  en  particulier  par  la  Grande-Bretagne. 
Mais  le  frère  de  Don  Pedro,  Don  Miguel,  soutenu  par  le  parti 
des  absolutistes,  lui  disputa  la  couronne,  ce  qui  occasionna  une 
guerre  civile  dans  le  Portugal.  Bien  que  le  gouvernement  An- 
glais considérât  à  bon  droit  l'infant  Don  Miguel  comme  usurpa- 
teur, et  Dona  Maria  comme  reine,  il  n'en  déclara  pas  moins  dès 
que  les  hostilités  eurent  pris  le  caractère  d'une  véritable  guerre 
civile,  qu'il  garderait  la  neutralité  entre  le^  deux  belligérants.  Il 
ordonna  aux  partisans  de  la  reine  qui  étaient  venus  chercher  un 
refiige  en  Angletere,  de  s'éloigner  des  côtes,  et  ne  leur  permit  point 
de  faire  du  territoire  Anglais  le  point  de  départ  d'expédition  mili- 
taire.    Lorsqu'une  expédition  de  cette  nature  se  prépara,  sous  le 
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commandement  da  comte  Portugais  Saldanha,  et  fit  voile  de  PI j- 
month  à  Teroeira  sur  quatre  vaisseaux  marchands,  le  simple  soupçon 
que  cette  entreprise  avait  pour  objet  une  descente  en  Portugal  suffît 
pour  déterminer  le  gouvernement  Anglais  à  s'y  opposer  de  force.  H 
envoya  le  capitaine  Walpole  avec  des  navires  de  guerre  Anglais  à  la 
poursuite  des  bâtiments  Portugais,  pour  empêcher  ceux-ci  d'abor- 
der même  à  l'ile  de  Terceira,  restée  fidèle  à  reine,  et  les  força  à 
renoncer  à  toute  tentative  de  descente  sur  le  sol  Portugais.  La 
conduite  du  gouvernement  fut,  il  est  vrai,  critiquée  dans  le  par- 
lement  Anglais,  par  plusieurs  orateurs,  et  entre  autres  par  le  Dr. 
Phillimore  lui-même,  principalement  par  la  raison  qu'ils  voyaient 
une  atteinte  à  la  souveraineté^étrangère  et  une  usurpation  injusti- 
fiable, dans  l'attaque  dirigée  en  pleine  mer, — ^puis  dans  les  eaux 
d'un  Etat  souverain  étrange,  avec  le  gouvernement  duquel  la 
Grande-Bretagne  était  en  bonne  intelligence, — contre  des  vais- 
seaux non-armés  et  leurs  passagers.  Les  deux  chambres  du 
parlement  approuvèrent  cependant,  à  une  grande  majorité,  la 
conduite  du  gouvernement,  convaincues  que  celui-ci  s'était  borné 
à  observer  dans  toute  leur  étendue  les  devoirs  de  la  neutralité. 

H.  Wheaton  admet  aussi  d'une  manière  très  positive,  dans  ses 
Elements  of  International  Law  (IV,  1.  §7),  que  les  partis  en 
lutte  dans  une  guerre  civile  sont  de  vrais  belligérants.  "  Une 
guerre  civile  entre  les  différents  membres  de  la  même  société  est 
ce  que  Grotius  appelle  une  guerre  mixte  ;  elle  est,  selon  lui,  pub- 
lique de  la  part  du  gouvernement  établi,  et  privée  de  la  part  du 
peuple  qui  résiste  à  son  autorité.  Mais  l'usage  général  des 
nations  r^arde  une  pareille  guerre  comme  donnant  à  chacune  des 
deux  parties  combattantes  tous  les  droits  de  la  guerre  Vune  contre 
Vautre,  et  même  par  rapport  aivx  nations  neutres^ P 

Les  commentateurs  de  Wheaton  à  leur  tour  soutiennent  la 
même  opinion  dans  leurs  notes.  W,  B.  Lawrence  (observ.  171) 
invoque  en  outre  l'autorité  de  deux  auteurs  Espagnols  :  Eiquelma  - 
Elementos  de  Derecho  publico ,  C.  XIV,  et  Bello,  Frincipios 
de  Derecho  intern,  C.  10,  lesquels  déclarent  également  que  les 
partis  insurgés  et  militairement  organisés  doivent,  en  vertu  du 
droit  des  gens,  être  considérés  comme  belligérants.  Il  observe 
enfin  que  le  droit  public  de  l'Angleterre  autorise  la  poursuite 
criminelle  du  chef  de  trahison  (treason) ,  alors  même  que  le 
crime  a  été  commis  non  contre  le  roi  de  jure,  mais  contre  le  roi 
de  facto. 


*  V.     Wheaton,  4me  Ed.  Française  1864,  1. 1,  p.  278. 
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R,  H.  Dana  (obs.  158)  fait  encore  remarquer,  à  l'appui  du 
même  principe,  que  les  autorités  militaires  aussi  bien  que  le  gou- 
vernement politique  de  l'Union,  ont  considéré  et  traité  les  rebelles 
des  Etats  du  Sud  comme  partie  belligérante,  et  que  les  condam- 
nations judiciaires  isolées  qui,  contrairement,  à  ce  principe,  ont 
prononcé  l'application  de  peines,  n'ont  jamais  été  suives  d'exécu- 
tion. 

Heffter  (Volkerr,  II,  p.  114),  qui  rejette  en  principe  l'applica- 
tion des  lois  de  la  guerre  aux  événements  intérieurs  des  Etats, 
reconnaît  pourtant  qu'une  guerre  engagée  entre  les  partis  politi- 
ques d'un  même  Etat  peut,  sous  l'empire  de  la  nécessité  ("als 
Nothkretg^'),  prendre  le  caractère  d'une  guerre  régulière. 

Bluntschli  {Das  moderne  Vôlkerrechtj  p.  512)  reconnait  la 
force  militaire  qui  s'est  donné  une  organisation  propre  comme 
puissance  belligérante,  lorsque,  "  à  l'instar  d'un  Etat  distinct  (an 
States  Statt),  elle  lutte  de  bonne  foi  pour  la  défense  de  son  droit 
politique,'*  et,  bien  qu'il  considère  (p.  514)  la  guerre  entre 
l'Union  ou  le  gouvernement  fédéral  d'une  part  et  les  divers  Etats 
opposants  d'autre,  comme  une  guerre  d'exécution  (Executions- 
krieg),  et  non  comme  une  guerre  proprement  dite  selon  le  droit 
des  gens,  il  est  pourtant  d'avis  que,  même  dans  ce  cas,  le  droit 
des  gens  moderne  "  envisage  les  deux  partis  comme  belligérants, 
dans  un  intérêt  d'humanité." 

Enfin  l'auteur  le  plus  récent  qui  ait  écrit  sur  le  droit  des  gens 
F.  von  Holtzenébrff  (Encyclop,  der  Rechtswiss.,  I,  p.  807)  dit  : 
"  A  la  fin  du  moyen-âge  on  ne  trouve  plus  comme  sujets  du  droit 
de  la  guerre,  que  des  Etats  ou  encore,  dans  la  guerre  civile,  un 
parti  qui  saisit  les  armes  dans  le  but  avoué  de  se  séparer  et  de 
constituer  une  fraction  du  territoire  en  Etat  indépendant,*  lors- 
que, après  s'être  soustrait  à  la  puissance  de  compression  de  la  loi 
pénale,  il  paraît  assez  fort  pour  soutenir  une  lutte  régulière  en 
observant  toutes  les  lois  de  la  guerre.  Un  parti  insurgé  qui  se 
trouve  dans  ces  conditions  peut  être  considéré  par  les  neutres 
comme  force  helligérante^  en  quelque  sorte  par  anticipation,  de 
l'organisation  définitive  à  laquelle  il  aspire." 


*  Ces  fins  ne  sont  pas  les  seules  que  Ton  puisse  se  proposer  dans 
une  guerre  civile,  mais  elles  suffisent  à  la  solution  de  la  question  que 
Aeus  examinons. 
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4. — La  Neotealité  d»  l'Angleteeex. 

M.  Sumner  critique  aussi  dana  bob  diflooora  U  qualification 
d'Etat  neutre  donnée  a  la  Grande-Bretagne.  La  neutralité  des 
Btata  liera  n'a  de  Bens  selon  lui  loreque,  entre  deui  autres  Ktate 
régulièrement  constitués  et  indépendants,  il  s'élève  une  guerre  à 
laquelle  les  Etals  neutres  ne  prennent  point  de  part.  Mais  il  ne 
peut  être  question  de  neutralité,  lorsqu'une  seule  des  parties  en 
guerre  est  un  État  reconnu,  tandis  que  l'autre  est  un  amas  de 
rebelles.  Là  les  parties  se  trouvent  dans  un  position  inégale,  et 
la  déclaration  de  neutralité  n'a  été  dès  le  principe  qu'un  acte 
tendant  à  favoriser  les  rebelles,  et  à  leur  attribuer  une  parité  de 
droits  qu'ils  n'avaient  point  antérieurement. 

La  neutralité  est  tout  d'abord  une  conception  négative.  Elle 
siouifie  d'avance  non-partiàpaticM  à  la  guerre.  Toute  guerre 
présuppose  au  moins  dcui  parties  combattantes  :  sont  neutres  tous 
les  États  qui  n'appartiennent  à  aucune  de  ces  parties  (qui  neu- 
iTorum,  partium  sunt,  comme  disait  Grotius).  En  règle  générale 
la  guerre  n'est  engagée  qu'entre  États  indépendantfi  et  reconnus, 
se  trouvant  sous  ce  rapport  sur  la  même  ligne.  Mais  dans  la 
guerre  civile,  où  il  n'y  a  pas  égalité  entre  les  parties  par  rapport 
&  leur  reconnaissance  comme  Etats,  on  rencontre  pourtant  ausû 
des  parliez  betUgérantes  qui,  en  cette  qualité,  doivent  être  traitées 
sur  le  même  pied  au  point  de  vue  militaire  et  en  ce  qui  concerne 
les  lois  de  la  guerre.  La  puissance  tierce  et  pacifique,  qui  ne  se 
prononce  pour  aucun  des  deux  belligérants  et  ne  prend  aucune 
part  à  la  guerre,  est  nécessairement  par  cela  même  une  puissance 
neutre.  Les  conditions  naturelles  de  la  neutralité  sont  :  la  guerre 
et  l'existence  de  parties  belligérantes,  vis-à-vis  desquelles  les  États 
neutres  affirment  et  défendent,  dans  la  mesure  du  possible,  tes 
droits  résultant  pour  eus  de  leur  position  pacifique.  Toute 
guerre  compromet  aussi  les  intérêts  des  neutres,  bien  que  ceux-ci 
ne  soient  point  en  faute.  Les  malheurs  et  les  désastres  qu'elle 
amène  n'atteignent  pas  uniquement  les  parties  belligérantes.  Mais 
il  est  du  moins  à  souhaiter  qae  l'on  puisse  les  circonscrire  dans 
'  s  limites  étroites,  et  que  les  droits  et  les  intérêts  des  nations 

cifiques  soient  protégés  Jiutant  que  possible,  même  durant  la 

lerre  que  se  font  d'autres  peuples.    La  déclaration  de  neutralité, 
te  maintien  de  celle-ci  par  les  litats  qui  ne  prennent  aucune 

irt  aux  bostilités,  et  qui  par  cela  même   sont  neutres, — ont 

'éoisément  cette  protection  en  me. 
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Il  est  d'ailleurs  incontestable  qi^e  la  déclaration  de  neutralité 
faite  par  des  Etats  tiers  vis-à-vis  de  deux  partis  engagés  dans  une 
guerre  civile,  profite  plus  au  parti  insurgé  qu'au  parti  en  posses- 
sion du  pouvoir  gouvernemental  reconnu,  et  déjà  admis  dans  le 
droit  des  gens  comme  individualité  politique.  Le  premier  est 
désormais  reconnu  dans  le  droit  international,  non,  il  est  vrai, 
comme  Etat  nouveau,  mais  du  moins  comme  véritable  belligérant, 
faisant  la  guerre  comme  un  Etat,  exerçant  des  attributions  et 
assumant  des  obligations  internationales.  Il  ne  faut  cependant 
pas  perdre  de  vue  que  la  déclaration  de  neutralité  n'a  nullement 
le  sens  d'une  marque  de  faveur  accordée  au  parti  insurgé,  mais 
qu'elle  est  simplement  une  conséquence  du  fait  que,  sans  le  con- 
cours, sans  la  participation  des  Etats  neutres,  il  y  a  là  une  vraie 
guerre  civile  entre  deux  forces  belligérantes.  Lorsqu'im  parti 
insurgé,  quelque  condamnable  que  puisse  être  sa  conduite,  d'après 
le  droit  historique  et  la  constitution  du  pays,  est  devenu  assez 
puissant  pour  n'être  plus  considéré  comme  une  bande  djB  rebelles, 
mais  se  présente  de  fait  comme  une  puissance  belligérante,  les 
conséquences  simultanées  de  ce  fait  sont  : 

1.  Ofue  le  parti  constitutionnel,  investi  du  pouvoir  légitime, 
doit  également  traiter  l'autre  comme  belligérant  ; 

2.  Que  les  Etats  tiers  sont  à  l'égard  des  deux  partis  dans  la 
situation  de  puissances  neutres.  De  même  que,  dans  le  droit 
interne  les  lois  pénales  font  place  aux  lois  de  la  guerre,  de  même 
dans  le  droit  international,  ce  sont  les  lois  de  la  neutralité  qui 
prennent  le  dessus. 

»  C'est  un  fait  historique  remarquable,  que  la  première  déclara- 
tion de  neutralité  armée  de  1780  se  soit  produite  à  l'époque  de 
la  guerre  Anglo-Américaine.  Au  point  de  vue  Anglais  cette 
guerre  était  aussi  une  guerre  civile.  Comme  aucun  Etat  ,à  l'ex- 
ception de  la  France,  n'avait  encore  reconnu  les  colonies  soulevées 
comme  un  Etat  nouveau,  la  guerre  n'avait  encore,  aux  yeux  des 
autres  Etats  neutres,  que  le  caractère  d'une  guerre  civile.  A  la 
vérité,  la  France  et  l'Espagne  étaient  alors  également  entrées  en 
lutte  avec  l'Angleterre.  Toutefois  l'Amérique  fut  le  théâtre 
principal  de  la  guerre,  et  les  puissances  neutres  :  la  Russie,  la 
Prusse,  l'Autriche,  le  Portugal,  etc.,  entendirent  clairement  ap- 
pliquer leur  déclaration  de  neutralité  aux  colonies  Américaines, 
ou,  comme  elles  se  présentaient  alors  en  fait,  aux  Etats-Unis 
d'Amérique,  car  l'ensemble  des  Etats  neutres  reconnaissait  en 
eux  unfî  puissance  belligérante,  sinon  un  nouvel  Etat  déjà  défini- 
VoL.  I.  B  No.  1. 
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tivement  établi.  Il  existait  donc  dës-lore  une  nentralité  des  Etats 
Européens,  non-seulement  à  l'égard  de  deux  Etats  étrangers  in- 
dépendants, mais  à  Tégard  de  deux  partis  engacrés  dans  une 
guerre  civile. 

5. — ^Violation  des  Devoirs  d*uk  Etat  Neutre  de  la 
PART  DU  Gouvernement  Anglais,  par  l'armement 
DE  l' Alabama. 

Le  principal  grief  des  Etats-Unis  contre  la  Grande-Breta*rnc 
se  rapporte  à  T armement  sur  territoire  Anglais  du  corsaire  sudL^te 
TAlabama. 

Les  faits  allégués  à  l'appui  de  ce  grief  sont  formulés  comme 
suit  dans  les  discourt  de  M.  Sumner  : 

lo.  A  Tépoque  où  le  navire  se  trouvait  encore  dans  les  chan- 
tiers de  Liverpool,  on  savait  qu'il  était  destiné  à  faire  la  course, 
au  service  des  Etats  du  Sud,  dans  la  guerre  Américaine.  Bien 
que  l'ambassadeur  Américain  à  Londres  et  le  consul  Américain 
à  Liverpool  eussent,  chaque  jour,  signalé  le  danger  au  gouverne- 
ment Anglais  et  aux  autorités  Anglaises,  bien  qu'Os  eussent  requis 
la  saisie  du  corsaire,  celui-ci  put  néanmoins  quitter  Liverpool 
sans  être  inquiété.  L'ordre  de  l'arrêter  n'arriva  à  Liverpool  que 
lorsqu'il  était  trop  tard. 

2o.  Le  corsaire  sudiste  trouva,  après  sa  sortie,  un  refuge  dans 
un  port  peu  connu  du  pays  de  Galles,  appelé  Moelfrabay  ;  il  y 
resta  pendant  36  heures  dans  les  limites  du  territoire  Anglais, 
depuis  le  29  Juillet,  1862,  à  6^  heures  du  soir,  jusqu'au  31 
Juillet,  à  3  heures  du  matin.  Pendant  ce  temps  1' Alabama  reçut 
son  équipage,  que  lui  amena  le  vapeur  anglais  Hercules^  sorti  de 
Liverpool  en  même  temps  que  1' Alabama.  Tout  cela  s'accomplit 
sans  entrave  de  la  part  des  autorités  Anglaises,  bien  que  l'équi- 
page et  l'armement  du  vaisseau  dussent,  à  n'en  pouvoir  douter, 
recevoir  une  destination  guerrière. 

3o.  Plus  tard  encore  le  corsaire  sudiste,  dont  l'évasion  était, 
selon  l'expression  du  ministre  Anglais  Lord  Russell,  '^  un  scan- 
dale," arriva  plus  d'une  fois  à  la  portée  des  navires  de  guerre 
Anglais,  sans  que  ceux-ci  opérassent  saisie  sur  lui.  Il  fut  accueilli 
à  diverses  reprises  dans  des  ports  Anglais,  sans  que  les  autorités 
maritimes  Anglaises  fissent  mine  de  l'anêter.  C'est  ainsi  que, 
pendant  six  jours,  U  put  séjourner  librement  dans  le  port  Anglais 
de  Eangston  en  Jamaïque. 
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4o.  L 'Alabama  était  un  vaisseau  Anglais  par  son  origine,  par 
sa  construction,  par  son  armement  et  par  son  équipage  ;  il  n'était 
Américain  qu'en  tant  qu'il  était  commandé  par  un  rebelle  com- 
missioné  par  le  gouvernement  des  Etats  du  Sud.  Vis-à-vis  d'un 
état  ami,  comme  l'Union,  c'était  là  un  acte  d'hostilité  de  la  part 
de  l'Angleterre.  C'est  ce  que  démontra  encore  plus  clairement 
l'avantage  remporté  par  le  constructeur  de  l'Alabama,  dans  la 
chambre  des  communes,  sur  M.  Bright,  qui  s'était  prononcé  en 
faveur  de  l'Amérique. 

5o.  La  violation  des  devoirs  d'un  état  ami,  dont  l'Angleterre 
se  rendit  coupable  lors  de  l'équipement  de  T Alabama,  fut  la  cir- 
constance la  plus  éclatante,  mais  non  la  seule  dans  laquelle  se 
révélèrent  les  dispositions  hostiles  du  gouvernement  Anglais.  Il 
y  eut  encore  d'autres  croiseurs  sudistes  du  même  genre.  Les 
nombreux  coureurs  de  blocus  qui  transportaient  en  même  temps 
de  la  contrebande  de  guerre  avaient  tous  également  leur  origine 
et  leurs  propriétaires  en  Angleterre.  Partout  où  les  troupes  de 
l'Union  finirent  par  l'emporter  et  s'emparèrent  des  places  enne- 
mies, elles  trouvèrent  des  armes  Anglaises  et  des  canons  Anglais. 

Tous  les  faits  ainsi  allégués  n'ont  pas  la  même  importance. 
Mais  plusieurs  d'entre  eux,  si  tant  est  qu'il  faille  les  tenir  pour 
avoués  ou  prouvés,—  ce  dont  nous  n'avons  pas  à  juger  ici, — 
doivent  certainement  être  considérés  comme  constituant  une  in- 
fraction  aux  devoirs  d'un  Etat  neutre. 

L'État  neutre  qui  veut  garantir  sa  neutralité,  doit  s'abstenir 
d'aider  aucune  des  parties  belligérantes  dans  ses  opérations  de 
guerre.  Il  ne  peut  prêter  son  territoire  pour  permettre  à  l'une 
des  parties  d'organiser  en  lieu  sûr  des  entreprises  militaires.  Il 
est  obligé  de  veiller  fidèlement  à  ce  que  des  particuliers  n'arment 
point  sur  son  territoire  des  vaisseaux  de  guerre,  destinés  à  être 
livrés  à  une  des  parties  belligérantes  (Bluntsohli,  Modernes 
V'ôlkerrecht,  §  763). 

Ce  devoir  est  proclamé  par  la  science,  et  il  dérive  tant  de  l'idée 
de  neutralité  que  des  égards  auxquels  tout  Etat  est  nécessairement 
tenu  envers  les  autres  Etats,  avec  lesquels  il  vit  en  paix  et  amitié. 

La  neutralité  est  la  non  participation  à  la  guerre.  Lorsque 
l'Etat  neutre  soutient  un  des  belligérants,  il  prend  part  à  la  guerre 
en  faveur  ào  celui  qu'il  soutient,  et  dès  lors  il  cesse  cTêtre  neutre. 
L'adversaire  est  autorisé  à  voir  dans  cette  participation  un  acte 
d'hostilité.  Et  cela  n'est  pas  seulement  vrai  quand  l'État  neutre 
livre  lui-même  des  troupes  ou  des  vaisseaux  de  guerre,  mais  aussi 
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lorsqu'il  prête  à  un  des  belligérants  un  appui  médiat  en  permet- 
tant, tandis  qu'il  pourrait  Vempêchery  que,  de  son  territoire 
neutre,  on  envoie  des  troupes  ou  des  navires  de  guerre. 

Partout  où  le  droit  de  neutralité  étend  le  cercle  de  son  appli- 
cation, il  restreint  les  limites  de  la  guerre  et  de  ses  désastreuses 
conséquences,  et  il  garantit  les  bienfaits  de  la  paix.  Les  devoirs 
de  rijtat  neutre  envers  les  belligérants  sont  en  substance  les 
mêmes  que  ceux  de  l'Etat  ami,  en  temps  de  paix,  vis-à-vis  des 
autres  États.  Aucun  Etat  ne  peut  non  plus,  en  temps  de  paix, 
permettre  que  l'on  organise  sur  son  territoire  des  agressions  contre 
un  Etat  ami.  Tous  sont  obligés  de  veiller  à  ce  que  leur  sol  ne 
devienne  pas  le  point  de  départ  d' enterprises  militaires,  dirigées 
contre  des  Etats  avec  lesquels  ils  sont  en  paix. 

Ces  devoirs  internationaux  universels  sont  aussi  consacrés,  dans 
le  droit  public  interne,  par  les  législations  Anglaise  et  Améri- 
caine. La  loi  Anglaise  du  3  Juillet,  1819,  contient  à  ce  sujet 
(art.  7)  la  disposition  suivante  : 

«  And  be  it  further  enacted,  that  if  any  person  within  any  part  of 
the  United  Kingdom  or  in  any  part  of  His  Majesty's  dominion  beyond 
the  seas,  shall,  without  the  leave  and  licence  of  His  Majesty  for  that 
purpose  first  had  and  obtained  as  aforesaid,  equip,  furnish,  fit  out  or 
arm  or  attempt  or  endeavour  to  equip,  furnish,  fit  out,  or  arm,  or 
procure  to  be  equipped,  furnished,  fitted  out  or  armed,  or  shall  know- 
ingly aid,  assist  or  be  concerned  in  the  equipping,  furnishing,  fitting 
out,  or  arming  of  any  ship  or  vessel,  with  intent  or  in  order  that  such 
ship  or  vessel  shall  be  employed  in  the  service  of  any  foreign  prince, 
state  or  potentate,  or  of  any  foreign  colony,  province  or  part  of  pro- 
vince, or  people,  or  of  any  person  or  persons  exercising  or  assuming 
to  exercise  any  powers  of  government  in  or  over  any  foreign  state, 
colony,  province,  or  part  of  any  province  or  people,  as  a  transport  or 
store  ship,  or  with  intent  to  cruise  or  commit  hostilities  against  any 
prince,  state  or  potentate,  or  against  the  persons  exercising  or  assum- 
ing to  exercise  the  powers  of  government  in  any  colony,  province  or 
part  of  any  province  or  country,  or  against  the  inhabitants  of  any 
foreign  colony,  province  or  part  of  any  province  or  country,  with 
whom  His  Majesty  shall  not  then  be  at  war " 

Cette  loi  défend  incontestablement  tout  appui  prêté  en  cas 
de  guerre,  peu  importe  que  les  parties  belligérantes  soient  des 
Etats  étrangers  reconnus,  ou  des  usurpateurs  du  pouvoir,  ou  des 
colonies  ou  des  provinces  révoltées.  Donc  le  gouvernement  An- 
glais, en  permettant  intentionnellement  ou  par  une  négligence 
évidente, — alors  qu'il  aurait  pu  et  du  l'empêcher, — l'équipement 
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de  TAlabama,  a  méconnu  du  même  coup  un  devoir  international 
à  regard  de  l'Union  Américaine  et  les  prescriptions  d'une  loi 
nationale.  Par  ces  motifs  il  est  aussi,  d'après  les  règles  du  droit 
des  gens,  responsable  envers  l'Etat  lésé. 

Il  est  notoire  que  la  loi  Anglaise  est  une  imitation  de  la  loi 
Américaine  de  1818,  sur  la  neutralité,  laquelle  ne  faisait  elle- 
même  que  réviser  et  rétablir  la  loi  antérieure  de  1794.  C'est 
même  précisément  la  question  de  l'équipement  de  corsaires  sur 
un  territoire  neutre,  au  profit  d'une  partie  belligérante,  qui  donna 
la  première  impulsion  à  cette  législation.  En  1793  l'Angleterre 
qui  était  à  cette  époque  en  guerre  avec  la  France,  se  plaignit  de 
ce  qu'à  New  York  on  équipât  des  corsaires  Français,  pour  nuire 
au  commerce  maritime  Anglais.  Le  Président  Washington  sévit 
avec  un  grande  énergie  contre  cette  violation  de  la  neutralité  et, 
malgré  la  sympathie  de  la  population  Américaine  pour  les  Fran- 
çais, malgré  les  démarches  de  l'ambassadeur  Français  Genet,  il 
fit  saisir  les  corsaires.  Il  empêcha  de  la  même  manière  la  con- 
struction, en  Géorgie,  d'un  corsaire  destiné  à  entraver  la  naviga- 
tion Française.  Des  deux  côtés,  il  observa  consciencieusement  et 
raisonnablement  les  devoirs  d'un  État  neutre,  et  détermina  ensuite 
le  Congrès  à  régler  ces  devoirs  par  voie  législative.* 

Le  ministre  libéral  Canning  invoqua  dans  le  Parlement  An- 
glais, en  1823,  cette  honorable  attitude  de  Washington,  pour 
défendre  de  son  côté  la  loi  Anglaise  sur  la  neutralité  contre  les 
attaques  d'hommes  politiques  passionnés  ou  de  particuliers 
égoîstes.f 

L'opinion  du  monde  savant  et  du  monde  politique  éclairé  est 
presque  unanime  à  reconnaître  ces  principes,  que  le  peuple  Amé- 
ricain et  son  premier  président  ont  l'honneur  d'avoir  proclamés 
avant  tous  les  autres,  dans  des  textes  de  lois  clairs  et  formels. 

6. — Exploits  des  Corsaikes  Sudistes. 

L'activité  du  corsaire  1' Alabama  fut  au  plus  haut  degré  funeste 
et  désastreuse  :  il  détruisit  nombre  de  navires  de  commerce  Amé- 
ricains avec  leurs  cargaisons.  Les  procédés  auxquels  il  se  permit 
de  recourir  pour  arriver  à  ses  fins,  étaient  d'autant  plus  barbares 
et  plus  pernicieux  que  les  ports  de  la  partie  belligérante,  à  laquelle 

*  Bemis,  American  Keutrality^  Boston,  1866,  p.  17  sef^. 
t  Phillimore,  Intern.  Law^  III,  217. 
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il  appartenait,  étaient  bloqués,  et  que  rapplication  de  la  procédure 
des  tribunaux  de  prises,  était  dès-lors  impossible. 

La  guerre  navale  moderne  est,  sous  un  certain  rapport,  encore 
moins  conforme  que  la  guerre  continentale  aux  progrès  de  la 
civilisation  et  aux  principes  du  droit  naturel.     La  première  no- 
tamment ne  respecte  la  propriété  privée  ni  des  vaisseaux  ennemis 
ni  des  marcbandises  ennemis,  mais  les  considère  comme  de  bonne 
prise,  tandis  que  la  seconde  sait  plus  équitablement  distinguer  entre 
la  propriété  publique  et  la  propriété  privée,  et  qu'elle  a  définitive- 
ment repoussé  l'antique  droit  de  butin  comme  une  institution 
barbare  équivalant  au  brigandage.     L'idée  si  naturelle  que  les 
États  font  la  guerre  contre  les  États  et  non  contre  les  personnes 
privées,  et  que  par  suite  la  guerre  n'a  pas  pour  effet  de  suspendre 
le  droit  privé,  mais  seulement  d'en  restreindre  parfois  l'application 
lorsque  la  nécessité  l'exige,  cette  idée  est,  il  est  vrai,  approuvée 
aujourd'hui,  du  moins  en  principe,  par  plusieurs  puissances  mari- 
times, mais  elle  n'a  pas  encore,  «urtout  à  cause  de  l'opposition  de 
l'Angleterre,  réussi  à  se  faire  reconnaître  d'une  manière  générale 
soit  par  voie  de  traités,  soit  dans  la  pratique  internationale. 

Mais  il  y  a  un  danger  plus  grave  que  celui  dont  les  vaisseaux 
de  guerre  proprement  dits  menacent  la  marine  marchande  :  c'est 
celui  qui  provient  des  bâtiments  armés  en  course.    Les  capitaines 
et  équipages  des  navires  de  guerre  sont  appelés  par  profession  et 
sont  même  enclins,  par  le  sentiment  de  l'honneur  militaire,  à 
disputer  la  victoire  à  la  marine  de  guerre  ennemie,  plutôt  qu'à 
faire  la  chasse  à  d'inoffensifs  bâtiments  de  commerce.     Les  cor- 
saires au  contraire  ne  sont  autre  chose  que  des  pirates  privilégiés, 
dont  les  équipages,  étrangers  au  sentiment  de  l'honneur  militaire, 
poussés  par  l'amour  égoïste  du  lucre,  profitent  des  temps  de  guerre 
pour  s'approprier  de  force  les  biens  des  étrangers.     Ce  fut  donc 
un  progrès  de  la  civilisation  sur  la  barbarie  et  du  droit  moderne 
sur  une  iniquité  traditionnelle,  lorsque,  au  congrès  de  Paris  de 
1856,  les  puissances  Européennes  convinrent  d'interdire  la  course 
dans  les  guerres  maritimes.     L'Union  Américaine  refusa  alors 
d'accéder  à  cette  interdiction,  par  le  motif  que  l'on  ne  proscrivait 
pas  en  même  temps  d'une  manière  absolue  le  butin  fait  sur  mer 
dans  les  guerres  maritimes  :  mais  ce  refus  d'accepter  le  bien,  fondé 
sur  ce  qu'on  ne  pouvait  pas  encore  obtenir  le  mieux,  eut  pour  les 
États-Unis  les  conséquences  les  plus  graves.     S'ils  s'étaient  alors 
ralliés  à  l'interdiction  de  la  course,  l'armement  de  vaisseaux  cor- 
saires eût  été  difficilement  tenté  en  Angleterre  pendant  la  guerre 
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civile  d'Amérique,  car  c'eût  été  là  un  encouragement  public  donné 
à  la  piraterie. 

Muis  l'œuvre  ruineuse  de  ces  pirates  privilégiés  atteignit  cer- 
tainement son  comble,  lorsque  l'on  vit  lancer  comme  corsaire  un 
vaisseau  qui  se  proposait  directement  la  destruction  de  toute  pro- 
priété privée  ennemie  qu'il  saisirait  sur  mer,  et  qui  par  cela  me- 
naçait en  même  temps  la  vie  de  tout  le  paisible  personnel  même 
des  vaisseaux  de  commerce  ennemis.  Au  danger  du  vol  se  joig- 
nait celui  de  l'anéantissement  de  biens  précieux,  et  même  de 
l'assassinat. 

Lorsqu'un  État,  fût-ce  même  par  simple  défaut  de  surveillance^ 
a  rendu  possible  et  toléré  la  sortie  d'un  semblable  corsaire,  au 
préjudice  d'un  Etat  ami,  c'est  là  dans  tous  les  cas  une  faute  très 
grave j  pour  laquelle  l'État  lésé  est  bien  autorisé  à  demander  ré- 
paration. 

Du  reste  la  destruction  de  navires  Américains  et  de  leurs 
chargements  n'est  pas  le  seul  dommage  réel  qui  tombe  à  charge 
de  l'Alabama,  et  des  autres  corsaires  du  même  genre.  Un  autre 
résultat,  à  la  vérité  seulement  indirect  et  comme  tel  plus  éloigné, 
mais  qui  pèse  plus  lourdement  encore  dans  la  balance,  fut  le 
défaut  de  sécurité  qui  atteignit  la  marine  Américaine  toute 
entière,  et  produisit  chez  elle  une  frappante  diminution.  S'il 
peut  être  inexact  d'attribuer  exclusivement  à  cette  cause  la  stag- 
nation où.  tomba  en  Amérique  l'industrie  de  la  construction 
navale,  la  mise  en  vente  d'un  nombre  considérable  de  navires 
Américains,  et  le  mouvement  sensiblement  rétrograde  de  tout  le 
commerce  maritime  des  États-Unis,  au  moment  où  celui  de 
l'Angleterre  se  développait,  il  n'est  pas  douteux  cependant  que 
la  terreur,  inspirée  aux  vaisseaux  marchands  Américains  par  les 
corsaires  sudistes,  n'ait  été  une  des  principales  causes  de  cette 
calamité  nationale.  On  peut  différer  d'avis  sur  l'étendue  et  l'im- 
portance de  ce  dommage;  mais  personne  ne  contestera  que  la 
guerre  de  rapine  et  de  destruction,  entreprise  par  ces  croiseurs 
sur  toute  l'étendue  des  mers,  n'ait  fait  au  commerce  maritime  et 
à  la  marine  de  l'Amérique  de  très  profondes  blessures. 

Dans  tons  les  cas,  la  troisième  conséquence  signalée  par  M. 
Sumner  est  encore  plus  indirecte  et  plus  éloignée.  Il  s'agit  de 
la  prolongation  de  la  guerre  Américaine,  et,  par  suite,  de  Vaug- 
mentation  des  sacrifices  déjà  gigantesques  de  personnes  et  de 
biens  qu'a  entrainés  la  guerre  civile.  Les  croiseurs  sudistes  peu- 
vent y  avoir  contribué  en  quelque  chose,  mais  il  sera  bien  difficile 
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d* arbitrer  quelle  est  la  part  du  mal  qu'il  faut  mettre  à  leur  charge 
et  quelle  part  il  faut  imputer  à  d'autres  causes.  Du  reste  la  cor- 
rélation entre  cette  conséquence  et  les  causes  des  expéditions 
dévastatrices  des  croiseurs  est  si  vague  et  si  incertaine,  qu'il  ne 
serait  pas  aisé  d'en  faire  le  point  d'appui  d'une  demande  judi- 
ciaire. 

Il  ne  faut  d'ailleurs  pas  perdre  de  vue  que  tous  ces  eflfets  désas- 
treux sont  en  premier  lieu  imputables,  non  pas  au  gouvernement 
Anglais,  mais  aux  croiseurs  eux  mêmes.  Personne  n'accusera  le 
gouvernement  Anglais  d'avoir  donné  mission  de  détruire  les 
navires  de  commerce  Américains  ou  d'avoir,  par  ses  agissements, 
entravé  ou  endommagé  la  marine  Américaine.  Ce  que  l'on  peut 
lui  reprocher  à  bon  droit,  en  supposant  que  les  faits  cités  plus 
haut  doivent  être  considérés  comme  avoués  ou  prouvés,  ce  n'est 
pas  un  faitj  mais  une  omission  œntraire  au  droit.  Sa  faute  ne 
consiste  pas  à  avoir  équipé  et  appareillé  les  corsaires,  mais  à 
n^ avoir  pas  empêché  leur  armement  et  leur  sortie  de  son  territoire 
neutre.  Mais  cette  faute  n'a  qu'un  rapport  indirect  et  nulle- 
ment un  rapport  direct  avec  les  déprédations  réellement  commises 
par  les  croiseurs. 

7. — Réclamations  Privées  en  Dommages-Intérêts. 

A  en  croire  plusieurs  orateurs  et  écrivains  Américains,  il  irait 
de  soi  que  le  gouvernement  de  la  Grande-Bretagne  serait  obligé 
de  dédommager  au  moins  les  particuliers  dont  la  propriété  aurait 
été  détruite  par  1' Alabama  (ainsi  que  par  la  ^^  Floride^*  ou 
d'autres  corsaires  sudistes). 

A  mon  avis,  ce  point  est  loin  d'être  entièrement  évident,  et  l'on 
pourrait  singulièrement  se  tromper  en  se  fiant  trop  au  succès 
réservé  à  ces  réclamations  privées  devant  un  tribunal  arbitral. 

Si  l'Union  ne  prend  pas,  comme  Etat,  ces  réclamations  privées 
BOUS  sa  protection,  et  si  elle  ne  fait  pas  consister  dans  leur  équit- 
able apaisement,  la  satisfaction  que  les  Etats-Unis  ont  droit  de 
réclamer  de  la  Grande-Bretagne,  dans  ce  cas  les  particuliers  in- 
téressés n'ont  absolument  aucune  perspective  de  dédommagement. 
D'après  les  règles  du  droit  privé  ordinaire,  leurs  prétentions 
seraient  tout-à-fait  vaines.  Nulle  part  ils  ne  trouveraient  un  juge 
qui  condamnerait  le  gouvernement  Anglais  à  payer  une  indemnité. 

On  sait  que,  dans  le  droit  romain  écrit,  dont  les  principes  sont 
encore  reconnus,  d'après  M.  Sumner,  dans  le  droit  international 
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moderne,  la  loi  Aquilia  accorde  une  action  générale  en  dommages- 
intérêts,  même  du  chef  de  préjudice  causé  jpar  négligence.  Dans 
le  principe,  l'action  ex  legl  Aquilia  n'était  donnée  que  dans  le 
cas  d'un  "  damnum  corpora  corpora  datum^^  c'estrà-dire  quand, 
par  des  moyens  matériels,  on  avait  causé  un  demmage  matériel 
(par  exemple  la  mort  ou  les  blessures  occasionnées  à  un  esclave, 
la  destruction  d'un  objet).  La  loi  statuait  comme  suit  (cap.  3)  : 
"  Ceterarum  rerum,  praeter  hominem  et  pecudem  occisos,  si  quis 
alteri  damnum  faxity  quod  usserit,  fregeritj  ruperit  injuria, 
quanti  ea  res  erit — tantum  aes  domino  dare  damnas  esto."  (L. 
27,  §5.  Dig.  ad  legem  Aq.  IX,  2.)  Plus  tard  Taction  fut 
étendue,  et  on  accorda  tout  au  moins  une  actio  utilis  ex  lege 
Aquilia  dans  une  série  d'autres  cas,  où  le  dommage  n'avait  pas 
été  occasionné  immédiatement  par  une  action  matérielle,  mais  par 
une  négligence  se  rattachant  à  un  acte  positif  du  défendeur. 
Lorsque,  par  exemple,  un  chirurgien  a  fait  avec  succès  une  opéra- 
tion chirurgicale  à  un  esclave,  mais  néglige  ensuite  le  patient, 
qui  meurt  faute  de  soins  médicaux,  ou  lorsque  quelqu'un,  après 
avoir  allumé  un  feu  dans  des  conditions  normales,  omet  impru- 
demment de  veiller  à  ce  qu'il  ne  se  communique  pas  aux  objets 
environnants,  en  sorte  que  le  feu,  livré  à  lui-même,  finit  par 
prendre  à  une  maison  voisine,  dans  ces  cas  V actio  legis  Aquilia 
est  accordée.  (L.  8,  pr.  ad  leg.  Aq;  L.  27,  §  9  eod;  §  5,  6,  I. 
eod.) 

Mais  on  ne  peut  admettre  que  jamais  les  Komains  soient  allés 
si  loin  que  d'accorder  l'action  aquilienne,  du  chef  d'un  dommage 
résultant  d'une  simple  omission  (V.  Vanqerow,  Pandekten,  7th 
éd.  1869,  vol.  III,  p.  582). 

WiNDSCHEiD  (^Fandektmrechtj  1866,  vol.  II,  Abth.  2,  page 
298)  dit  également  :  "  Le  dommage  doit  être  occasionné  par  un 
acte  positif;  une  omission  oblige  seulement  en  tant  que  l'action 
était  commandée  par  un  fait  antérieur  ou  simultané."  (Cf.  L. 
13,  §  2,  Dig,  de  usufr.  VII,  1.) 

Or,  de  quoi  peut-on  accuser  le  gouvernement  Anglais,  si  ce 
n'est  d^une  simple  omission  ?  L'action  de  la  loi  aquilienne  ne 
serait  donc  pas  recevable  contre  lui. 

Les  législations  modernes  consacrent  en  cette  matière  des  prin- 
cipes conformes  au  droit  romain.  (JPreussisches  LandrecTit,  I.  6, 
§  8  et  ss. — Code  civil,  art.  1382  et  ss. — Code  autrichien,  §  1294 
et  ss.— (7ocZe  de  Zurich,  §  1837.) 

Blachstone  {Comm,  III,  p.  218,  seq.)  restreint  de  la  même 
manière  l'action  fondée  sur  la  nuisance. 
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La  non-recevabilité  d'une  action  individuelle  du  chef  des  dom- 

■ 

mages  occasionnés  aux  propriétés  privées,  devient  encore  plus 
évidente,  lorsqu'on  envisage  la  question  de  savoir  si  les  proprié- 
taires lésé^  pourraient  efficacement  poursuivre  en  dommages- 
intérêts  le  constructeur,  ou  les  personnes  qui  ont  pris  une  part 
directe  à  l'armement  de  l'Alabama.  Je  doute  qu'aucun  juriscon- 
sulte réponde  affirmativement  à  la  question,  et  cependant  les 
agissements  de  ces  personnes  ont  un  rapport  bien  plus  intime 
avec  les  dommages  occasionnées  par  les  corsaires,  que  le  simple 
fait  à^ommission  reproché  au  gouvernement.  Le  constructeur  et 
les  armateurs  pouvaient  prévoir  que  le  corsaire  construit  et  armé 
par  eux  accomplirait  des  opérations  dommageables;  à  coup  sûr 
ils  étaient  responsables  envers  leur  propre  gouvernement  de  cette 
aide  accordée  à  une  partie  belligérante,  et  ils  pouvaient  en  Angle- 
terre être  traduits  devant  les  tribunaux  et  punis  du  chef  d'infrac- 
tion à  la  loi  de  neutralité.  Mais  si  les  propriétaires  des  vaisseaux 
Américains  détruits  voulaient  poursuivre  les  mêmes  personnes  en 
dommages-intérêts,  elles  pourraient  répondre  :  ''  Nous  nous 
sommes  bornés  à  livrer  aux  belligérants  du  Sud  un  instrument  de 
guerre,  nous  mêmes  n'avons  fait  de  cet  instrument  aucun  usage 
nuisible.  Nous  ne  sommes  donc  pas  responsables  de  dommages 
qui  ne  sont  pas  de  notre  fait  ;  c'est  à  la  partie  belligérante  qui  a 
acheté  l'instrument  et 's'en  est  servi  dans  le  but  qu'elle  même  a 
voulu  et  jugé  convenable,  à  répondre  de  cet  usage." 

Or,  s'il  n'est  pas  possible  d'obliger  le  constructeur  de  l'Alar 
bama  à  payer  des  indemnités,  combien  moins  encore  peut-on  en 
réclamer  du  gouvernement,  qui  a  seulement  omis  d'interdire  au 
constructeur  de  livrer  son  œuvre  ? 

En  outre,  ce  qui  s'oppose  à  toute  demande  pareille  en  dom- 
mages-intérêts, c'est  le  principe  reçu  dans  le  droit  de  la  guerre, 
que  les  dommages  causés  par  les  belligérants  dans  le  cours  de 
celle-ci,  ne  peuvent  plus,  en  règle  générale,  une  fois  les  hostilités 
terminées  et  la  paix  conclue,  servir  de  texte  à  des  réclamations 
privées.  Des  considérations  fondées  sur  les  désastres  inévitables 
de  la  guerre,  ainsi  que  sur  les  intérêts  considérables  de  la  paix  et 
du  rétablissement  de  la  sécurité  juridique,  ont  fait  admettre  que 
les  Etats  couvrent  du  manteau  de  l'amnistie  les  dégâts  causés 
pendant  la  guerre,  et  ne  tolèrent  plus  de  demandes  rétrospectives 
de  ce  chef.  Mais  s'il  n'est  pas  possible  d'actionner,  après  la  con- 
clusion de  la  paix,  les  anciens  ennemis  qui  ont  directement  et 
intentionnellement  causé  ces  dégâts,  il  est  naturel  que  l'action 
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soit  encore  moins  recevable  contre  des  neutres,  quî  n^ont  favorisé 
ce  préjudice  et  n'y  ont  contribué  que  d'une  manière  tout  au  plus 
indirecte,  peut-être  même  par  simple  négligence. 

Les  propriétaires  Américains  lésés  ne  peuvent  donc  espérer 
quelque  réparation  que  si  l'Union  elle-même,  comme  Etat,  prend 
leur  cause  en  main  et  transforme,  au  moins  partiellement,  les 
réclamations  privées  en  une  réclamation  nationale^  en  ce  sens 
qu'elle  cherche  à  faire  valoir  la  réparation  qui  lui  est  due,  sous 
la  forme  d'une  indemnité  à  ses  citoyens  lésés. 

8. — Des  Prétentions  de  l'Union  a  une  Réparation. 

D'après  les  observations  qui  précèdent,  tout  le  débat  se  résume 
non  pas  en  un  litige  entre  des  particuliers  auxquels  la  guerre  a 
causé  des  pertes,  et  l'Etat  de  la  Grande-Bretagne  que  l'on  veut 
rendre  responsable  de  celles-ci, — mais  en  un  litige  entre  la  fédéra- 
tion des  Etats-Unis  d'un  côté  et  la  Grande-Bretagne  de  l'autre. 
Et  ce  qui  fait  l'objet  du  litige,  ce  n'est  pas  un  dommage  matériel, 
mais  la  non-ohservation  des  devoirs  internationaux  de  la  part 
d^un  État  ami  et  neutre. 

Il  s'en  suit  qu'une  satisfaction,  qu'elle  soit  exigée  ou  qu'elle 
soit  offerte,  peut  être  stipulée  ou  accordée,  sous  des  formes  très 
diverses. 

Dans  les  premières  phases  de  la  négociation,  il  a  été  question  : 

lo.  D'une  cession  de  territoire  à  titre  de  réparation,  et 

2p.  Du  paiement  dJune  certaine  somme  d^argefntj  dont  le  mon- 
tant serait  fixé,  soit  d'une  manière  toute  générale  et  sans  égard 
aux  dommages  qui  pourraient  être  justifiés,  soit  comme  l'avait 
fait  le  projet  de  traité  du  14  Janvier  1869,  à  titre  spécial  de 
dédommagement  accordé  à  des  particuliers. 

Plus  tard,  dans  la  discussion  qui  eut  lieu  au  Sénat  de  Wash- 
iôgton,  on  proposa  expressément  : 

3o.  Un  mode  de  satisfaction,  d'après  lequel  la  conduite  re- 
prochée au  gouvernement  Anglais  serait  reconnue  comme  contraire 
au  droit  et 

4o.  Réparée  par  une  nouvelle  affirmation  de  principes^  destinée 
à  assurer  davantage  pour  l'avenir  le  respect  du  droit  international 
et  à  garantir  la  pratique  de  la  justice  dans  le  monde  civilisé. 

Il  serait  peut-être  possible  de  trouver  encore  d'autres  formes 
de  satisfaction,  notamment  dans  l'hypothèse  d'une  réconciliation 
des  deux  puissances. 
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Mais,  si  l'on  en  vient  à  trancher  la  question  judiciairement,  et 
spécialement  par  voie  d'arbitrage,  la  première  proposition, — celle 
qui  a  pour  objet  une  cession  de  territoire, — doit,  à  mon  avis,  être 
absolument  écartée  ;  car,  si  haut  que  Ton  puisse  évaluer  la  faute 
du  gouvernement  anglais,  elle  n*a  pourtant  absolument  aucune 
espèce  de  rapport  avec  une  cession  de  territoire  anglais.  Aucun 
juge  ne  pourrait  donc  condammer  l'Etat  de  la  Grande-Bretagne 
à  détacher  de  l'empire  britannique  une  portion  de  son  territoire, 
et  à  le  livrer  aux  Etats-Unis.  La  première  proposition  n'a  con- 
séquemment  de  sens  possible,  que  si  la  Grande-Bretangne  accepte 
volontairement  un  pareil  mode  de  réconciliation,  sans  y  être  judi- 
ciairement contrainte,  ou  si,  à  la  suite  d'une  guerre,  dans  laquelle 
elle  aurait  été  vaincue  par  l'Union,  celle-ci  en  faisait  une  condition 
de  la  paix. 

La  troisième  proposition  ne  présente  à  la  vérité  aucune  difficulté, 
au  point  de  vue  juridique.  Au  contraire,  si  une  réparation  quel- 
conque est  due,  c'est  seulement  dans  la  supposition  que  le  gou- 
vernement Anglais  ait  méconnu  ses  devoirs  et  le  droit  de  l'Union. 
Celui  qui  a  violé  le  droit  peut  et  doit  l'avouer,  ou  s'il  s'y  refuse, 
il  doit  souffrir  que  le  juge  impartial  dénonce  publiquement  et  lui 
reproche  sa  faute. 

Mais  cette  proposition  présente  une  difficulté  politique  con- 
sidérable. Un  aveu  formel  de  culpabilité,  quelque  louable  qu'il 
soit  aux  yeux  de  la  morale  et  de  la  justice,  est  invinciblement 
ressenti  par  la  nation  en  faute  comme  une  acte  d'indigne  faiblesse. 
Cette  raison  suffit  déjà  pour  qu'on  ne  puisse  l'exiger  du  gouver- 
nement d'une  grande  puissance.  Un  peuple  consentira  bien  plus 
volontiers  à  voir  son  gouvernement  réparer  ses  torts  envers  la 
nation  lésée  au  moyen  d'une  prestation  matérielle  quelconque, 
qu'à  se  résigner  à  un  solennel  :  Fater  peccavL  La  renonciation 
à  cette  troisième  proposition  est  donc  commandée,  non  par  des 
motifs  de  droit,  mais  par  des  considérations  politiques. 

La  vraie  solution  me  semble  consister  dans  la  combinasion  de 
la  seconde  avec  la  quatrième  proposition. 

La  seconde  ne  suffit  point  à  elle  seule,  car  elle  tend  à  réduire 
une  grande  question  nationale  aux  infimes  proportions  d'une 
question  pécuniaire.  Les  intérêts  privés  figurent  trop  au  premier 
plan,  alors  surtout  que  la  nature  du  dommage  réel  porte  à  faire 
mesurer  la  réparation  en  argent,  tandis  que  l'intérêt  du  droit 
public  et  international  se  trouve  au  contraire  relégué  dans 
l'ombre.  C'est  là  le  défaut  principal  du  traité  du  14  Janvier 
1869. 
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Mais  la  quatrième  proposition  prise  isolément  n'est  pas  davan- 
tage satisfaisante.  Sans  doute  elle  répond  au  point  principal,  en 
ce  sens  que  la  dignité  de  deux  grandes  puissances  ne  sera  suf- 
fisamment souvegardée,  que  lorsqu'elles  chercheront  et  trouveront 
les  bases  de  leurs  arrangements  et  de  leur  réconciliation  dans  un 
accord  favorable  à  l'avenir  des  deux  nations,  et  de  nature  à  con- 
solider, à  augmenter  la  paix  et  la  prospérité  du  monde  civilisé. 
Mais  se  borner  à  ce  côté  idéal  de  la  question,  relatif  à  l'avenir, 
c'est  faire  trop  bon  marché  des  dommages  réels  causés  dans  le 
passé.  La  proclamation  même  des  règles  idéales  semble  faible 
et  incertaine,  aussi  longtemps  qu'elle  ne  se  traduit  peint  en  faits 
positifs  et  matériels. 

La  comhinasion  des  deux  propositions  a  au  contraire  l'avan- 
tage de  remédier,  du  moins  en  partie,  aux  suites  de  la  faute  com- 
mise, et  de  fortifier  pour  l'avenir  la  foi  au  droit  et  à  sa  puissance. 
Elle  constitue  une  réparation  des  torts  passés,  et  une  garantie 
de  sécurité  pour  le  droit  de  l'avenir. 

Si  donc  les  deux  puissances  adverses  faisaient,  soit  avec,  soit  sans 
l'aide  d'un  tribunal  arbitral,  un  arrangement  d'après  lequel  : 

1.  Elles  reconnaitraient  expressément,  quoiqu'en  termes 
conciliants^  l'obligation  incombant  à  tout  État  ami  et 
neutre,  d'empêcher  que  l'on  n'abuse  de  son  territoire 
pour  faire  la  guerre  à  un  autre  Etat,  et 

2.  La  Grande-Bretagne,  en  considération  de  ce  qu'elle  n'a 
pas  suffisamment  observé  la  neutralité,  se  déclarerait 
prête  à  payer  à  l'Union  et  entre  les  mains  des  proprié- 
taires lésés,  une  juste  indemnité  ; 

un  pareil  arrangement  ne  constituerait  pas  seulement  l'heureuse 
solution  d'une  grave  difficulté,  mais  contribuerait  de  la  manière 
la  plus  utile  à  l'affermissement  et  au  progrès  du  droit  des  gens, 
ainsi  qu'au  développement  des  relations  commerciales  maritimes. 

9. — Conclusion. 

Résumons  en  quelques  propositions  les  résultats  de  cette  étude  : 
I.  La  reconnaissance  des  États  du  Sud  comme  puissance  bel- 
ligérante et  la  déclaration  de  neutralité  de  la  part  de  la  Grrande- 
Bretagne  et  de  la  France,  n'ont  point  constitué  une  violation  du 
droit  international.  En  se  décidant  à  agir  ainsi,  les  États  Euro- 
péens n'ont  fait  qu'exercer  un  droit,  quelles  que  fussent  du  reste 
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les  raisons  sérieuses  que  Ton  pût  objecter  contre  l'opportunité 
politique  de  cet  exercice. 

Les  États-Unis  ne  sont  donc  pas  autorisés,  quelque  funestes 
qu'aient  été  pour  eux  les  résultats  de  cette  reconnaissance,  à  exiger 
que  la  Grande-Bretagne  ou  la  France  leur  en  accorde  satisfaction 
ou  réparation,  ce  qui  ne  pourrait  avoir  lieu  que  si  le  droit  avait 
été  méconnu. 

II.  En  supposant  que  les  faits  reprochés  au  gouvernement 
Anglais,  relativement  à  l'armement  de  l'Alabama  et  à  sa  libre 
sortie  d'un  port  Anglais,  soient  matériellement  vrais,  nous  sommes 
en  présence  d'une  inobservation  fautive  des  devoirs  d'un  Etat 
neutre  et  ami  vis-à-vis  de  l'Union,  et  celle-ci  a  droit  de  ce  chef  à 
demander  satisfaction  et  réparation  à  la  Grande-Bretagne. 

III.  Les  propriétaires  des  vaisseaux  Américains  et  des  mar- 
chandises Américaines  détruites,  n'ont  aucune  action  privée  en 
dommages-intérêts  contre  le  gouvernement  Britannique  ;  mais  le 
gouvernement  de  l'Union  peut  surveiller  et  protéger  leurs  intérêts 
dans  le  règlement  de  la  difficulté  pendante  avec  le  Grande-Bre- 
tagne. 

IV.  La  véritable  solution  du  différend  consiste  dans  la  combi- 
nasion  d'une  réparation  matérielle  destinée  à  indemniser  les  pro- 
priétaires Américains,  avec  une  garantie  morale  des  relations 
commerciales  et  maritimes  contre  le  retour  de  semblables  dom- 
mages. Le  premier  de  ces  buts  sera  atteint  au  moyen  d'une  juste 
indemnité  pécuniaire,  que  la  Grande-Bretagne  paiera  à  l'Union 
pour  être  partagée  entre  les  personnes  lésées  ;  le  second  le  sera 
par  une  nouvelle  proclamation  du  devoir  incombant  aux  Etats 
neutres  et  amis,  d'empêcher  autant  que  possible  qu'on  n'abuse  de 
leurs  territoires  neutres  pour  y  organiser  des  expéditions  mili- 
taires. 

Appendice  a  l'Article  qui  précède. — 

Lettre  de  M.  Lieber  sur  l'Arbitrage  International. 

Nous  croyons  être  utiles  aux  lecteurs  de  la  Revue,  en  publiant 
ici,  comme  suite  au  travail  de  M.  Bluntschli,  la  traduction  d'une 
lettre  écrite  par  M.  F.  Lieber,  de  New  York,  au  sujet  de  la 
juridiction  à  laquelle  il  conviendrait  de  déférer  la  décision  du 
différend  Anglo  Américain.  En  effet,  bien  que  cette  lettre  date 
déjà  de  quelques  années  et  que  l'opinion  émise  en  cette  circon- 
stance par  notre  eminent  collaborateur  ait  été  souvent  invoquée 
depuis,  les  développements  qu'il  lui  à  donnés  sont,  pensons-nous, 
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peu  connus,  le  texte  original  du  document  n'ayant  été  publié  que 
par  le  New  York  Times  du  22  Septembre,  1865.  Aussi  a-t>il 
fallu  toute  l'obligeance  de  l'auteur  pour  nous  en  procurer  une 
copie. 

L'article  de  M.  Bluntschli,  qui  s'occupe  du  fond  de  la  question 
et  la  lettre  de  M.  Lieber,  qui  indique  le  tribunal  appelé  à  en 
connaître,  forment  pour  ainsi  dire  dans  leur  ensemble  une  consul- 
tation complète,  émanée  de  deux  illustrations  de  la  science,  sur 
une  affaire  destinée  à  demeurer  célèbre  dans  les  annales  du  droit 
des  gens.  Et  le  lecteur  se  souviendra  avec  plaisir,  en  lisant  ces 
pages,  que  leurs  deux  signataires,  rapprochés  par  un  amour  com- 
mun de  la  paix  et  de  la  justice,  ne  le  sont  pas  moins  par  une 
amitié  qui  défie  le  temps  et  la  distance. 

Ajoutons  ce  fait  intéressant  sur  lequel  nous  aurons  l'occasion 
de  revenir  dans  netre  prochaine  Chronique  du  droit  international. 
C'est  que  M.  F.  Lieber  vient  d'accepter  les  fonctions  d'arbitre, 
chargé  de  statuer  en  dernier  ressort,  entre  les  Etats-Unis  et  le 
Mexique,  sur  les  réclamations  réciproques  que  les  deux  Répub- 
liques sont  convenues  de  régler,  par  compromis  du  4  Juillet,  1868. 

Lettre  de  Francis  Lieber  à  Vhonorahle  William  Seward, 

Secrétaire  d'État, 

Cher  Monsieur, 

Permettez-moi  de  vous  adresser,  sous  forme  de  lettre,  quelques 
observations  sur  un  sujet  qui  mérite  l'attention  de  tout  citoyen 
Américain  et  de  tout  partisan  du  droit  et  du  progrès.  Vous, 
Monsieur,  qui  êtes  à  la  tête  de  nos  affaires  étrangères,  et  dont 
l'influence  se  fait  sentir,  pour  une  si  grande  part,  dans  la  direc- 
tion de  nos  affaires  intérieures  et  extérieures  les  plus  importantes, 
vous  me  pardonnerez,  j'en  ai  la  respectueuse  confiance,  de  vous 
désigner  publiquement  comme  le  destinataire  de  cette  lettre, 
puisque  je  dois  y  parler  d'arbitrage  international. 

Les  Etats-Unis  élèvent  de  sérieuses  réclamations  à  charge  de 
la  Grande-Bretagne,  à  raison  des  dommages  que  leur  ont  infligés 
les  corsaires  armés  contre  eux  dans  les  ports  Anglais,  en  violation 
des  lois  de  la  neutralité.  D'un  autre  côté,  il  nous  revient  que  la 
Grande-Bretagne  formule  des  contre-réclamations  à  charge  des 
Etats-Unis.  C'est  là,  sous  tous  les  rapports,  une  grave  question. 
Quels  sont  les  moyens  d'apaiser  ces  griefs  mutuels  ? 

Les  différends  internationaux  d'un  caractère  sérieux  ne  peuvent 
prendre  fin  que  par  un  des  quatre  moyens  suivants  : 
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La  discussion  peut  être  prolongée  assez  longtemps  pour  que  le 
cours  des  évèuements  fasse  surgir  des  questions  plus  importantes, 
et  que  l'on  arrive  à  écarter  définitivement  la  contestation  originaire, 
en  omettant  de  la  mentionner  dans  un  nouveau  traité  que  l'on 
conclurait.  Le  cas  s'est  présenté  en  effet,  mais  il  n'est  guère 
probable  que  de  tels  arrangements,  pour  ainsi  dire  par  défaut,  se 
reproduisent  encore  dans  nos  temps  modernes,  alors  que  les  parties 
contendantes  sont  de  grandes  et  puissantes  nations,  et  que  l'objet 
de  la  contestation  a  des  proportions  également  importantes. 

Il  se  peut  aussi  que  les  gouvernements  intéressés  aplanissent 
leurs  dissentiments  par  voie  diplomatique,  et  scellent  par  un  traité 
spécial  l'arrangement  intervenu.  Il  n'est  pas  à  prévoir  que 
l'Amérique  et  l'Angleterre  arrivent  à  régler  leurs  différends  par 
ce  moyen,  du  moins  dans  un  délai  raissonnablement  court.  Ce- 
pendant toute  prolongation  de  difficultés  internationales,  surtout 
entre  grandes  nations,  destinées  aux  rapports  les  plus  intimes,  est 
à  la  fois  nuisible  et  dangereuse.  Elle  contrarie  cet  esprit  pacifi- 
que, à  défaut  duquel  une  paÎK  purement  extérieure,  ne  consistant 
que  dans  l'absence  de  la  guerre,  constitue  tout  au  plus  un  temps 
d'arrêt,  dépouillé  en  grande  partie  des  plus  sérieux  avantages  de 
la  paix.  Tel  est  spécialement  le  cas  pour  toutes  les  nations  qui 
reconnaissent  pour  la  première  et  peut-être  pour  la  suprême  loi 
du  développement  de  la  civilisation  moderne,  le  commandement 
fait  à  la  famille  des  peuples  de  croître  et  de  se  multiplier,  tout  en 
demeurant  unie  par  un  droit  commun.  En  tout  cas,  la  présente 
lettre  est  écrite  dans  la  supposition  que  le  différend  anglo-améri- 
cain actuel  ne  sera  point  tranché  par  voie  de  transactions  diplo- 
matiques, ou  qu'il  ne  pourra  pas  être  résolu  de  cette  manière 
dans  une  période  de  temps  raisonnable. 

Le  troisième  moyen  de  mettre  fin  aux  conflits  internationaux, 
c'est  la  guerre,  moyen  certain  d'arrêter  momentanément  une  dis- 
cussion, mais  dont  il  serait  absurde,  pour  l'une  ou  l'autre  des 
deux  parties,  d'attendre  la  réparation  des  dommages  reçus.  Tout 
ce  qui  en  résulterait,  ce  seraient  de  nouveaux  griefs,  et  la  néces- 
sité de  supporter  des  frais  plus  considérables  que  ne  le  seraient 
toutes  les  indemnités  réclamées  avant  la  guerre.  Ni  les  Anglais, 
ni  nous-mêmes,  ne  songerions  à  nous  indemniser  par  voie  de  con- 
quête, ce  qui  serait  d'ailleurs,  à  ne  considérer  que  le  côté  pécuni- 
aire de  la  question,  un  pauvre  moyen  de  nous  payer.  Les  sommes 
énormes  levées  par  Napoléon,  sous  forme  de  ^'  contributions"  dans 
les  pays  conquis,  ne  réduisirent  point  le  fardeau  des  impôts  que 
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\ii  guerre  fit  peser  sur  la  France.  Aller  en  guerre  contre  TAngle- 
terre  pour  la  forcer  à  payer  les  sommes  que  nous  lui  réclamons, 
serait  aussi  insensé  que  d'essayer  de  tuer  une  mouche  posée  sur 
de  la  porcelaine  de  Sèvres,  en  lançant  une  pierre  à  l'insecte,  pour 
l'empêcher  de  souiller  le  vase  précieux. 

Il  ne  reste  donc  que  l'arbitrage  comme  quatrième  procédé  pour 
mettre  fin  aux  différends  internationaux.  L'arbitrage  interna- 
tional, auquel  recoururent  librement  de  puissants  gouvernements, 
dans  la  conscience  de  leur  complète  indépendance  et  de  leur  sou- 
verain té  propre,  est  un  des  traits  qui  caractérisent  le  mieux  les 
progrès  de  la  civilisation, — le  triomphe  de  la  raison,  de  la  loyauté 
et  de  la  soumission  à  la  justice,  sur  les  bravades  de  la  force  et  les 
fureurs  de  la  vengeance.  Cette  institution  appartient  aux  temps 
modernes,  ou  plutôt  à  l'époque  actuelle  ;  cependant  si  elle  porte  la 
noble  empreinte  de  l'époque  la  plus  récente,  elle  conserve  aussi 
l'impur  alliage  de  périodes  plus  grossières  et  demande  à  être 
améliorée  et  développée.  C'est  ce  que  réclame  le  droit  interna- 
tional. 

On  peut  dire  que  toute  administration  de  la  justice  a  son 
origine  dans  l'arbitrage,  et  que  toute  législation,  en  se  dévelop- 
pant, retourne  en  grande  partie  aux  tribunaux  arbitraux,  aux- 
quels les  Français  et  les  Allemands  ont  donné  le  nom  si  juste  et 
si  beau  de  tribunaux  de  paix.  Le  droit  civil  des  Romains  con- 
naissait l'arbitrage.  Les  tribunaux  arbitraux,  composés  de  juges 
élus,  autres  que  les  juges  de  profession,  devant  lesquels  les  parties 
comparaissent  volontairement,  sans  assistance  de  conseils,  pour 
obtenir  des  sentences  équitables, — ces  tribunaux  se  sont  répandus 
en  Prusse,  dans  le  Danemark  et  dans  d'autres  pays,  où  ils  termin- 
ent annuellement  un  nombre  considérable  de  procès. 

Les  anciens  Grecs,  avec  leurs  nombreuses  cités  et  confédéra- 
tions, unies  par  une  communauté  de  langage,  de  religion  et  de 
civilisation,  connaissaient  l'arbitrage,  sinon  entre  nations j  du  moins 
entre  Etats, — commissions  temporaires  désignées  par  les  cités  en 
litige,  et  au  jugement  desquelles  ces  dernières  juraient  de  se  sou- 
mettre. Car  il  est  à  peine  nécessaire  de  constater  que  le  trait 
caractéristique  de  ces  arbitrages,  c'est  la  soumission  volontaire  des 
parties  à  un  juge  librement  élu,  avec  leur  promesse  formelle  et 
solennelle  d'accepter  loyalement  sa  sentence. 

Mais  cet  arbitrage  international,  qui  consiste  dans  le  choix 
d'une  puissance  souveraine  par  deux  puissances  con  tendantes 
également  souveraines  ou  par  des  gouvernements,  agissant  au  nom. 
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de  nations  entières,  avec  mission  de  rendre  un  jugement,  auquel 
se  soumettront  loyalement  deux  puissants  souverains, — ce  genre 
d'arbitrage  appartient  aux  temps  les  plus  récents,  et  est  considéré 
par  ceux  qui  étudient  le  droit  international  et  T histoire  de  la 
civilisation  comme  un  des  indices  les  plus  encourageants  du  véri- 
table progrès. 

Observons  toutefois  que,  jusqu'à  ce  jour,  les  monarques  ont  été 
presque  exclusivement  choisis  comme  arbitres,  ce  qui  offre  plus 
d'un  inconvénient.  Il  peut  arriver  que  les  parties  ne  réussissent 
point  à  s'entendre  sur  le  choix  d'un  monarque  ou  d'un  gouverne- 
ment, qui  leur  agrée  à  toutes  deux.  Le  différend  anglo-améri- 
cain actuel  semble  en  offrir  un  exemple.  L'Amérique  ne  porte- 
rait probablement  son  choix  que  sur  l'Empereur  de  Russie,  en 
admettant  qu'elle  vouliit  soumettre  le  cas  à  un  gouvernement 
européen,  et  qu'elle  fut  convaincue  que  les  fonctionnaires  de  ce 
gouvernement,  essentiellement  militaire,  sont  également  versés 
dans  le  droit  international  et  dans  le  droit  maritime.  Mais  d'un 
autre  côté  la  Eussie,  selon  toute  probabilité,  ne  conviendrait 
point  à  la  Grande-Bretagne. 

Un  autre  grand  inconvénient  qui  s'offre  dans  le  choix  d'un 
monarque  comme  arbitre,  est  le  fait  que  le  seul  personnage  pub- 
liquement connu  comme  juge  est  précisément  le  seul  qui,  dans  le 
cours  ordinaire  des  choses,  ne  s'occupe  pas  lui-même  de  la  ques- 
tion en  litige,  qui  ne  peut  le  faire,  et  de  qui  personne  n'attend 
qu'il  le  fasse. 

Lorsqu'une  difficulté  internationale  est  déférée  à  un  monarque, 
ou  même  au  suprême  représentant  d'une  république,  c*est-à-dire 
aujourd'hui  au  chef  du  pouvoir  exécutif,  quelle  est  la  marche 
suivie  ?  L'affaire  est  renvoyée  au  ministre  de  la  justice,  ou  à 
quelque  haut  fonctionnaire  du  même  ordre  ;  celui-ci  charge  un 
conseiller  ou  un  autre  employé,  parfois  une  commission,  de  lui 
présenter  un  rapport  qu'il  soumet  à  l'arbitre  nominal.  Ceux  qui 
réellement  décident  demeurent  inconnus,  ou  du  moins  ils  n'assu- 
ment ni  ne  sentent  aucune  responsabilité  publique  et  finale.  Dans 
bien  des  cas  de  cette  espèce  il  y  a  un  grave  danger  et  une  sérieuse 
inconséquence  à  soumettre  les  plus  hautes  questions  de  droit  et 
d'équité  à  un  pouvoir  exécutif,  et  non  à  une  autorité  renommée 
pour  sa  science  juridique  et  directement  responsable.  Combien 
plus  aisé  serait  l'acquiescement  à  la  sentence,  combien  plus  digne 
de  communautés  civilisées,  combien  plus  respectable  sous  tous  les 
rapports  serait  un  tribunal  choisi  parmi  des  jurisconsultes,  à  qui 
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leurs  vastes  connaissances  et  leur  fidélité  inébranlable  à  la  justice 
et  à  la  vérité  juridique  auraient  valu  une  réputation  universelle. 
On  ne  trouverait  sans  doute  ni  Anglais  ni  Américain  bien  inten- 
tionné qui  ne  préférât  de  beaucoup  soumettre  tout  l'ensemble  des 
questions  en  litige  à  un  Hugo  Grotius,  plutôt  qu'au  chef  de  n'im- 
porte quel  empire  actuellement  existant.  On  pourra,  il  est  vrai, 
répondre  que  l'on  n'a  pas  toujours  un  Hugo  Grotius  sous  la  main  j 
d'ailleurs  même  des  individus  en  possession  d'une  réputation  sans 
tache,  et  résolus  à  prononcer  comme  ils  le  croiront  juste,  pourront 
ne  pas  encore  paraître,  dans  tous  les  pays,  à  l'abri  de  toute  pres- 
sion gouvernementale.  Il  serait  difficile,  dans  l'état  présent  de 
notre  civilisation,  d'obtenir  que  deux  nations  contendantes  s'ac- 
cordassent sur  le  choix  d'une  seule  personne,  autre  qu'un  monar- 
que, et  attribuassent  à  un  jurisconsulte  vivant  l'autorité  que  le 
congrès  de  Vienne  reconnaissait  entre  autres  à  Grotius,  librement 
cité  dans  le  grand  conseil  international.  D'autre  part  il  ne  serait 
pas  aisé  de  persuader  à  un  particulier  de  remplir  l'office  l'arbitre, 
en  supposant  même  que  les  parties  convinssent  de  la  prendre  pour 
juge  international.  Mais  celles-ci  ne  pourraient-elles,  si  toutes 
deux  étaient  sincèrement  disposées  à  n'obtenir  que  ce  qui  leur 
est  dd  en  droit  strict,  s'entendre  pour  soummettre  leur  différend 
à  la  Faculté  de  droit  de  quelque  Université  étrangère  ?  Les 
membres  d'une  telle  Faculté  sont  ordinairement  des  personnes  qui 
se  sont  déjà  fait  un  nom  dans  la  science  et  la  littérature  du  droit, 
et  qui  espèrent  que  ce  nom  passera  à  la  postérité.  Ils  compren- 
nent tout  le  poids  et  l'importance  d'une  grave  décision  rendue 
dans  les  plus  hautes  sphères  du  droit,  et  ils  auraient  la  conscience 
que  leur  jugement,  dans  une  affaire  internationale,  une  fois  ap- 
prouvé et  consacré  par  l'élite  de  leur  race,  ferait  désormais  partie 
intégrante  de  cette  loi  qui  prévaut  entre  nations  indépendantes, 
que  sanctionnent  l'équité  et  la  raison,  et  qui  s'étend  graduelle- 
ment, même  jusqu'au-delà  des  limites  de  la  race  qui  l'a  heureuse- 
ment créée.  En  effet,  au  moment  où  j'écris  cette  lettre,  ce  ne 
sont  pas  non -seulement  les  Turcs,  l'Egypte  et  la  Perse  qui  ont 
adhéré  à  quelques  unes  des  principales  règles  de  notre  droit  inter- 
national. Une  traduction  chinoise  du  Droit  international  de 
Wheaton  vient  encore  d'arriver  dans  ce  pays,  et  se  trouve  main- 
tenant dans  la  bibliothèque  de  votre  département. 

Dans  le  conflit  actuel  on  peut  tenir  pour  certain  qu'aucune  des 
deux  parties  n'a  le  désir  ni  l'espoir  de  circonvenir  l'autre.  Les 
natioas  Américaine  et  Anglaise  sont  trop  grandes  pour  descendra 
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à  des  ruses  diplomitiquea;  et  quand  mema  \x  loyauté  et  l'équité 
internationales  ne  s'opposeraient  pas  déjà,  à  de  tels  procédés  ou  à 
des  tentatives  do  C2tte  nature,  la  prudsucc  et  l'intérêt  seuls  com- 
manderaient d'y  renouccr.  Les  Américains  et  les  Anglais  sont  ii 
la  fois  trop  clairvoyants  et  trop  obstinés,  ils  sont  trop  au  même 
niveau  d'intelligenca  et  de  civilisation,  ils  s'accordent  trop  dans  leur 
manière  de  concevoir  la  justice,  le  droit  et  la  loyauté,  pour  placer 
grand  espoir  dans  la  finesse  diplomatique  oa  dans  d'habiles  arti- 
fices. Mais  s'ils  désirent  réellement  mettre  fin  à  leurs  différends 
conformément  aux  principes  du  droit,  trouvcra-t-on  de  ce  côté  ou 
du  côté  oriental  de  l'Atlantique  un  seul  homme  de  langue  anglaise 
qui  douterait  qu'une  Faculté  de  droit  comme  celle  de  l'Université 
de  Berlin,  avec  son  eminent  jurisconsulte  internntionnl  Heffter; 
ou, — si  b  Prusse  était  répudiée  comme  puissince  trop  importante 
— que  la  Faculté  de  droit  de  Heidelberg  ou  celle  de  Leyde  ne 
fat  beaucoup  plus  compétente  pour  trancher  nos  différends  qu'un 
Empereur  ou  une  République  quelconque.  Une  république  no 
saurait  décider  comme  république,  elle  devrait  s'en  remettre  à 
quelque  commission.  Une  Faculté  de  droit,  spécialement  celle 
d'une  Université  célèbre  dans  un  Etat  de  second  ordre,  semble 
constituer  un  tribunal  plus  convenable  que  tout  autre  collège 
imaginable  pour  le  jugement  d'un  grand  nombre,  peut-être  du 
plus  grand  nombre  des  grandes  questions  internationales.  Il 
semble  qu'elle  soit  naturellement  appelée  à  ces  hautes  fonctions. 
Aussi  la  désignation  d'une  Faculté  de  droit  comme  tribunal 
d'arbitrage  international  serait-elle  une  mesure  digne  d'etre  in 
augurée  par  les  deux  grandes  puissances  les  plus  libres,  dont  les 
gouvernements  méritent  d'etre  comptés,  dans  la  diplomatie,  parmi 
les  plus  raisonnables  et  les  plus  sincères. 

Que  les  Etats-Unis  et  la  Grande-Bretagne  s'accordent  sur  lo 
choix  de  l'Université  ;  qu'ils  demandent  au  gouvernement  du 
pays  auquel  celle-ci  appartient,  la  permission,  qui  certainement 
serait  accordée,  de  consulter  la  Faculté  de  droit  ; — que  les  deux 
puissances  fixent  les  honoraires  qui  seront  payés  à  cette  faculté  et 
qui  seront  pour  moitié  à  charge  de  chacune  d'elles,  à  l'exclusion 
de  tous  autres  présents  ou  distinctions  immédiates  ou  en  perspec- 
tive ;  que  chaque  partie  nomme  ses  commissaires  en  tel  nombre 
qu'elle  le  désire,  et  personne  ne  pourra  douter  qu'il  n'intervienne 
une  sentence  conforme  à  la  justice. 

Le  paiement  d'une  indemnité,  qui  semble  au  premier  abord 
bors  do  saison  dans  une  question  internationale;  n'en  est  pas  moins 
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pris  ici  en  consid<$ration,  par  le  motif  que  Taffaîre  à  difcider  ab- 
sorberait une  portion  considérable  du  temps  des  juges,  et  aussi 
afin  d'écarter  jusqu'à  h  moindre  parcelle  do  tout  cet  arsenal  do 
séduction  qui  consiste  en  morceau  de  rubans  et  en  décorations,  en 
tabatières  et  en  titres,  en  dons  d'argent  ou  de  terres,  faits  immé- 
diatement ou  tenus  en  perspective.  Non  que  de  tels  juges  fussent 
capables  de  se  laisser  influencer  par  des  moyens  de  ce  genre.  Le 
tribunal,  dont  les  clients  seraient  des  nations,  aurait  sans  doute 
conscience  qu'à  son  tour  il  aurait  à  comparaître  devant  un  tribunal 
plus  élevé — celui  de  l'histoire,  mais  il  convient  d'éviter  jusqu'à 
une  tentative  apparente  ou  jusqu'au  vague  soupçon  d'une  tentative, 
ayant  pour  but  de  faire  descendre  un  tribunal  aussi  considérable 
au  niveau  de  la  diplomatie  ordinaire. 

Los  grandes  Universités  ont  été  consultées  dans  les  temps 
passés,  bien  quo  ce  fut  généralement  en  matière  théologique. 
Dans  différents  pays,  tels  que  la  France  et  l'Allemagne,  elles  ont 
même  été  consultées  et  elles  le  sont  encore,  du  moins  dans  ce 
dernier  pays,  en  matière  civile  et  pénale.  Pourquoi,  en  matière 
internationale,  ne  pas  recourir  à  ces  institutions,  qui  elle&memes 
portent  Tempreinte  de  notre  civilisation  ?  L'adoption  du  système 
proposé  constituerait,  pour  notre  race,  un  progrès  signalé.  Il  n'y 
a  pas  de  spectacle  plus  noble  que  celui  du  fort — nation  ou  individu 
— déposant  sa  force,  comme  une  épée,  à  ses  pieds,  et  disant: 
"  Nous  nous  conformerons  au  jugement  du  sage.  Que  justice  soit 
faite  !  " 

Co  n'est  pas  le  charme  de  la  nouveauté  qui  m'entraîne  vers 
cette  idée.  J'avais  déjà  communiqué  un  projet  semblable  à  un 
homme  d'Etat  eminent,  membre  du  congrès,  dès  l'époque  de  la 
question  de  l'Orégon,  et  mon  opinion  toait  complètement  arrêtée 
sur  ce  point  au  moment  où  la  décision  du  roi  Guillaume  des  Pays- 
Bas,  concernant  la  frontière  nord-est,  fut  connue  dans  ce  pays. 
Les  circonstances  ne  provoquèrent  pas  à  cette  époque  de  plus 
amples  développements.  Mais  aujourd'hui  je  crois  pouvoir  me 
hasarder.  Monsieur,  à  vous  exposer  mon  système  d'une  manière 
plus  précise  et  j'espère,  en  m'abritant  sous  l'autorité  de  votre  nom, 
attirer  sur  ce  point  l'attention  publique. 

Les  deux  nations,  qui  semblent  le  plus  spécialement  destinées 
à  répandre  la  civilisation  sur  toute  la  surface  du  globe,  accepteront- 
elles  ce  mode  de  trancher  leurs  différends  actuels  ?  Qu'elles  s'y 
décident  ou  non,  ce  qui  ne  fait  pas  doute  en  mon  esprit,  c'est  que 
la  rac3  cis-saucasienne  arrivera,  dans  un  avenir  prochain,  à  la 
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pratique  des  tribunaux  arbitraux  de  ce  genre,  beaucoup  mieux 
qualifiés  que  ne  peut  Têtre  un  arbitre  couronné. 

J'ai  l'honneur,  Monsieur,  de  me  nommer,  avec  le  plus  profond 
respect,  votre  obéissant  serviteur, 

Francis  Liebeb. 

Washington,  17  sept.  1865. 


THE  FISHERY  QUESTION. 

Previous  to  the  American  Revolution,  the  inhabitants  of  the 
British  Colonies  in  North  America  exercised  the  right  of  fishing 
in  all  the  bays,  harbours,  creeks  and  rivers  of  the  present  Provin- 
ces of  Quebec,  Ontario,  New  Brunswick,  Nova  Scotia,  Prince 
Edward  Island  and  Newfoundland. 

The  treaty  of  1783,  by  which  the  independence  of  the  United 
States  was  recognized,  provided,  amongst  other  things,  that  Amer- 
ican subjects  should  have  the  right  of  fishing  on  the  Banks  of 
Newfoundland,  along  such  coasts  of  the  same  Island  as  were  used 
by  British  seamen,  in  the  Gulf  of  St.  Lawrence,  and  on  the  coasts, 
bays,  and  creeks  of  all  other  British  dominions  in  North  America  ; 
as  well  as  the  right  of  drying  and  curing  fish  in  any  of  the  un- 
settled bays,  harbours,  and  creeks  of  Nova  Scotia,  the  Magdalen 
Islands  and  Labrador,  so  long  as  they  should  continue  unsettled  ; 
but  not  the  right  of  drying  and  curing  on  the  Island  of  New- 
foundland. ^> 

After  the  War  of  1812,  the  treaty  of  Ghent  containing  no  pro- 
visions respecting  the  fisheries,  the  British  Government  contended 
that  the  treaty  of  1783,  by  which  alone  the  right  of  inshore  fish- 
ing on  the  coasts  of  the  British  North  American  Provinces  had 
been  granted,  had  by  the  war  of  1812  been  absolutely  annulled, 
and  that  consequently  such  right  of  inshore  fishing  no  longer  ex- 
isted. On  the  part  of  the  United  States  Government,  it  was 
pretended  that  the  rights  granted  by  that  treaty  were  in  their 
nature  perpetual,  and  consequently  were  not  affected  by  the 
breaking  out  of  the  war. 

In  1818  a  compromise  was  effected  by  convention,  and  it  was 
thereby  agreed  between  the  contracting  parties  ^'  that  the  inhabi* 

(1)  Vide  Appendix  No.  1. 
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tants  of  the  said  United  States  shall  have,  forever,  in  common 
with  the  subjects  of  His  Britannic  Majesty,  the  liberty  to  take 
fish  of  every  kind  on  that  part  of  the  southern  coast  of  New- 
foundland which  extends  from  Cape  Bay  to  the  Rameau  Islands 
on  the  Western  and  Northern  coast  of  Newfoundland,  from  the 
said  Cape  Ray  to  the  Quirpon  Islands;  on  the  shores  of  tho 
Magdalen  Islands;  and  also  on  the  coasts,  bays,  harbours,  and 
creeks  from  Mount  Joly  on  the  southern  coast  of  Labrador  to 
and  through  the  Straits  of  Belleisle,  and  thence  northwardly  in- 
definitely along  the  coast  ;  without  prejudice,  however,  to  any  of 
the  exclusive  rights  of  the  Hudson  Bay  Company  :  and  that  the 
American  fishermen  shall  also  have  liberty,  forever,  to  dry  and 
cure  fish  in  any  of  the  unsettled  bays,  harbours,  and  creeks  of  the 
Eouthem  part  of  the  coast  of  Newfoundland  here  above  described, 
and  of  the  coast  of  Labrador  ;  but  so  soon  as  the  same,  or  any 
portion  thereof,  shall  be  settled,  it  shall  not  be  lawful  for  the  said 
fishermen  to  dry  or  cure  fish  at  such  portion  so  settled,  without 
previous  agreement  for  such  purpose  with  the  inhabitants,  pro- 
prietors, or  possessors  of  the  ground.  And  the  United  States 
hereby  renounce  forever  any  liberty  heretofore  enjoyed  or  claimed 
by  the  inhabitants  thereof  to  take,  dry  or  cure  fish  on  or  within 
three  marine  miles  of  any  of  the  coasts,  bays,  creeks  or  harbours 
of  His  Britannic  Majesty's  dominions  in  America,  not  included 
within  the  above  mentioned  limits.  Provided,  however,  that  the 
American  fishermen  shall  be  admitted  to  enter  such  bays  or  har- 
bours for  the  purpose  of  shelter  and  of  repairing  damages  therein, 
of  purchasing  wood,  and  of  obtaining  water,  and  for  no  other  pur- 
pose whatsoever.  But  they  shall  be  under  such  restrictions  as 
may  be  necessary  to  prevent  their  taking,  drying  or  curing  fish 
therein,  or  in  any  other  manner  whatever  abusing  the  privileges 
hereby  reserved  to  them."  (^> 

Discussions  as  to  the  interpretation  of  the  Convention  were 
entered  into  as  early  as  1823,  between  the  British  and  American 
Grovernments,  the  former  claiming  in  favour  of  its  subjects  the 
exclusive  right  of  fishing  not  only  in  the  bays  on  the  coasts  of 
Nova  Scotia  and  New  Brunswick,  and  that  portion  of  Canada  to 
the  south  of  the  River  and  Gulf  of  St.  Lawrence,  and  to  the 
westward  of  Mount  Joly  on  the  north,  but  also  within  three  miles 
of  lines  drawn  from  headland  to  headland  of  all  such  bays,  in- 
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eluding  specially  those  of  Chaleur  and  Fundy.  The  latter 
Government  insisting  that  in  those  bays  its  fishermen  had  a  ri»ht 
to  fish  at  any  distance  over  three  miles  from  the  land.  Fortun- 
ately the  Reciprocity  Treaty,  concluded  in  1854,  adjusted  the 
difficulties  which  had  arisen  between  the  two  Governments  on  tho 
Fishery  question.  By  its  first  article  it  was  agreed,  "  that  ia 
addition  to  the  liberty  secured  to  the  United  States  fishermen  by 
the  above  named  convention  of  1818,  of  taking,  curing  and 
drying  fish  on  certain  coasts  of  British  North  American  Colonies,, 
therein  defined,  the  inhabitants  of  the  United  States  shall  have 
in  common  with  the  subjects  of  Her  Britannic  Majesty,  the 
liberty  to  take  fish  of  every  kind,  except  shell  fish,  on  the  sea 
coasts  and  shores  of  those  Colonies,  and  in  the  bays,  harbours,  and 
creeks  of  Canada,  New  Brunswick,  Nova  Scotia,  Prince  Edward 
Island,  and  of  the  several  islands  thereunto  adjacent,  without 
being  restricted  to  any  distance  from  the  shore,  with  permission 
to  land  upon  the  coasts  and  shores  of  these  Colonies,  and  the 
islands  thereof,  and  also  upon  the  Magdalen  Islands,  for  the  pur- 
pose of  drying  their  nets  and  curing  their  fish " 

It  was  further  provided  by  one  of  its  articles,  that  the  treaty 
should  remain  in  force  ten  years  from  the  date  of  its  coming  into 
operation,  and  further,  until  the  expiration  of  twelve  months 
after  either  of  the  high  contracting  parties  should  give  notice  to 
the  other  of  its  wish  to  terminate  the  scms.  (^) 

The  notice  so  required  was  given  by  the  United  States  Govern* 
ment,  and  the  Reciprocity  Treaty  terminated  on  the  17th  March,. 
1866. 

So  many  different  opinions  have  been  expressed  as  to  the  rights 
of  American  subjects  to  fish  within  three  miles  of  the  coasts  of 
the  British  North  American  Colonies,  that  it  becomes  necessary 
in  the  first  instance  to  inquire  whether  those  rights  are  given  by 
treaty,  or  whether  they  spring  from  the  principles  of  Interna- 
tional Law  alone. 

The  dominion  over  certain  portions  of  the  open  sea  has  at 
different  periods  been  claimed  by  several  of  the  nations  of 
the  world,  Spain,  Portugal,  Holland,  and  England  have  in 
turn,  since  the  discovery  of  America,  endeavoured  to  arrogate 
to  themselves  sovereign  power  over  portions  of  the  sea,  but 
nowadays  it  seems  to  be  almost  universally  admitted  that  tho 
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maritime  territory  of  a  State  extends  solely  to  the  distance  of 
three  marine  miles  seawards  from  its  coasts.  (^)  Some  difficulty, 
however,  still  exists  on  the  suhject,  owing  to  the  different  modes 
by  which  States  establish  the  line  of  their  sea  coasts.  It  is 
admitted  by  all  that  the  actual  line  of  the  shore,  with  its  indent- 
ations, bays,  and  promontories,  cannot  be  followed  without  pro- 
ducing the  greatest  confusion  and  doubt  as  to  the  limits  of  the 
maritime  territory  of  each  State,  and  consequently  straight  lines 
running  from  headland  to  headland  of  bays,  not  exceeding  six 
miles  in  width,  are  taken  as  the  actual  line  of  coast,  from  which 
the  three  marine  miles  of  marine  territory  of  the  State  to  which 
the  headlands  belong  are  to  be  measured.  (5>  If  a  bay  exceed  six 
miles  at  its  entrance,  with  islets  belonging  to  the  State  that  owns 
the  inhere  of  the  bay,  either  outside  or  inside,  at  a  distance  of 
six  marine  miles  or  less  from  the  headlands  and  from  each  other, 
the  bay  is  the  property  of  the  State  to  which  the  headlands  and 
the  islets  belong,  and  the  boundary  landwards  of  its  maritime 
territory,  is  the  line  drawn  from  headland  to  headland,  resting  on 
the  different  islets,  which  give  the  greatest  distance  seawards, 
within  six  miles  of  each  other,  or  of  one  of  the  headlands,  tho 
said  line  lying  perfectly  straight  between  each  pair  of  its  resting 
places,  and  being  also  straight  between  each  headland  and  its 
nearest  resting  place.  <6)  Thus  an  island  or  islet  lying  off  tho 
coast  of  a  State  at  a  distance  of  six  miles  or  less,  is  considered  as 
part  of  the  land  territory  of  that  State,  and  if  aRother  island  lies 
at  a  distance  of  six  miles  or  less  from  the  first,  seawards,  or  in 
the  entrance  of  a  large  bay,  such  second  island  also  forms  part  of 
the  land  territory  of  that  State,  and  such  is  the  rule,  no  matter 
what  may  be  the  number  of  links  in  the  chain  of  islands,  so  long 
as  each  island  lies  within  six  miles  of  the  coast,  or  of  the  neigh- 
bouring islands  in  the  chain. 

The  exclusive  right  of  fishing  within  maritime  territory  belongs 
to  the  State.     No  person  has  any  right,  according  to  the  prin- 

(1)  1.  Hautefeiiillc  tit.  1,  c.  3,  §  1.  p.  92.  Lawrence's  Wheaton,  pt. 
2.  c.  4,  §  6.  Martens  Precis  b.  4,  c.  4,  J4  and  10,  (three  Jeagucs  ac- 
cording to  him.)  Heffter  §  75.  1  Twiss  g  172.  1  Assuni  pt.  1,  c.  2, 
g  15.     Khiber§129.     Vattel  §  289.     1  Phil,  g  19. 

(5)  1  Hautfifjuillo  supra.  1  Ortolan  158.  1  Aziini  Part  1,  c.  2, 
J  17.  Lawrence's  Wheaton  supra,  Vattel  §  291.  1  Phillimorc  §  199. 
Abdy'«  Kent,  p.  116. 

(6)  Tho  Anna,  5  Bob.  385.     1  Ortolan  p.  145. 
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oiples  of  International  Law,  to  fish  within  the  maritimâ  territorj 
of  any  country  or  State,  but  that  of  which  he  is  a  subject.  tO 
Such  right  to  fish  within  three  miles  then  of  the  coast  of  one 
State  by  the  subjects  of  another,  must  be  founded  upon  the  pro- 
visions of  some  treaty  between  such  States  in  force  at  the  time  of 
such  fishing.  Consequently  it  must  be  regarded  as  dear  law,  that 
American  subjects  have  no  right  to  fish  within  the  maritime  ter- 
ritory of  the  British  North  American  Colonies,  other  than  that 
conferred  upon  them  either  by  the  Treaty  of  1783  or  the  Con- 
vention of  1818. 

It  becomes  necessary,  owing  to  the  peculiar  ideas  entertained 
in  the  United  States  upon  this  question,  to  consider,  in  the  first 
place,  whether  that  portion  of  the  Treaty  of  1783  having  refereooe 
to  the  fisheries,  was  put  an  end  to  by  the  breaking  out  of  the  War 
of  1812  between  Great  Britain  and  the  United  States. 

In  the  month  of  April,  1866,  Mr.  Eaymond,  in  the  United 
States  House  of  Eepresentatives,  introduced  a  report  and  resolu- 
tion relative  to  a  proposition  made  some  days  previously  to  send 
armed  vessels  to  the  fishing  ground?,  adjacent  to  the  British  Pro- 
vinces, for  the  protection  of  American  fishermen.  In  the  course 
of  his  remarks  he  made  use  of  the  following  expressions  :  ^^  It  will 
become  a  question  under  what  treaty  we  arc  now  to  enjoy  the 
right  of  fishing  on  these  coasts.  The  British  claim,  that  by  the 
Treaty  of  1814,  the  preceding  Treaty  of  1783  was  annulled.  I 
do  not  think  that  claim  can  be  maintained,  but  if  it  should  be 
maintained,  it  seems  to  be  equally  clear  that  the  Treaty  of  1818 
must  have  been  annulled  by  the  Treaty  of  1854.  We  are,  there- 
fore thrown  back  either  upon  the  original  admission  of  1783,  or 
if  that  was  annulled  by  the  Treaty  of  1814,  then  we  are  thrown 
back  upon  the  rights  which  we  enjoyed  previous  to  that  time." 

It  is  hardly  possible  to  suppose  that  any  man  occupying  the 
position  of  a  member  of  the  Committee  on  Foreign  afiairs  of  the 
United  States  House  of  Representatives,  could  make  such  a  public 
exhibition  of  his  ignorance  of  the  elements  of  International  Law 
as  is  apparent  to  every  one  in  the  foregoing  extract  from  Mr. 
Raymond's  speech.  The  first  blunder  apparent  is,  that  he  wishes 
to  fasten  upon  the  British  Government  the  reproach  of  pretending 


(7)  1  Ortolan  p.  161.  1  Cussy  b.  1,  t.  2,  {  52,  p.  129.  1  Rayneval 
Institutions  b.  2,  c.  x.  §  12.  1  Cauchy.  p.  39.  1  Phillimore  §  188. 
Lawrence's  Wheaton  pi.  2,  c.  4  §  8.    Petrushevecz,  art.  6. 
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that  the  Treaty  of  1783  was  annulled  by  that  of  1814.  Such  an 
untenable  pretension  was  never  in  fact  advanced  by  that  Govern- 
ment, for  the  Law  Officers  of  the  Crown  always  enunciated  the 
opinion,  that  the  Treaty  of  1783  had  been  annulled  by  the  break- 
ing out  of  the  War  of  1812,  and  that  opinion  was  based  upon 
a  recognized  priYiciple  of  International  Law,  viz.,  that  all  treaties 
(save  and  except,  perhaps,  those  made  to  govern  their  conduct 
during  war,  or  expressly  made  perpetual),  concluded  between  two 
States,  expire  on  the  breaking  out  of  hostilities  between  them.(^) 

This  principle,  as  applicable  to  the  Treaty  of  1783,  is  expressly 
recognized  by  a  recent  American  authority.(9) 

Mr.  Raymond  then  proceeds  to  argue,  that  if  the  Treaty  of 
1814  had  the  eflfect  of  annulling  that  of  1783,  the  Convention  of 
1818  was  annulled  by  the  Treaty  of  1854.  The  error  committed 
by  him  in  the  first  instance  of  confounding  the  effect  of  the  War 
of  1812  with  that  of  the  Treaty  of  1814,  here  leads  him  into  the 
greater  absurdity  of  stating  that  the  Treaty  of  1854,  by  which 
Great  Britain  conferred  on  American  subjects  great  privileges  in 
addition  to  those  enjoyed  by  them  under  the  provisions  of  the 
Convention  of  1818,  had  the  effect  of  annulling  that  Convention, 
and  then  he  caps  the  climax  by  saying  that  by  the  expiration  of 
the  Treaty  of  1854,  the  Americans  are  thrown  back  upon  that  of 
1783,  if  not  annulled  by  that  of  1818,  and  if  annulled,  upon  the 
rights  they  enjoyed  previous  to  1783.  Now  it  must  be  remarked 
that  in  the  Reciprocity  Treaty  great  care  was  taken  not  to  inter- 
fere with  the  provisions  of  the  Convention  of  1818,  so  far  as  the 
rights  of  the  Americans  were  concerned,  the  only  portion  of  the 
Convention  which  was  temporarily  suspended,  was  that  in  which 
they  renounced  forever  the  right  of  inshore  fishing  off  certain  por- 
tions of  the  coast  of  British  North  American  Colonies.  The 
Convention  itself  was  in  its  nature  perpetual.  It  set  at  rest,  for 
ever,  the  rights  of  the  two  contracting  States.  The  Reciprocity 
Treaty  merely  gave  the  Americans  during  its  continuance  the 
privilege  of  fishing  where,  by  the  Convention  of  1818,  they  had 
expressly  forever  renounced  the  right  to  fish.  Such  privilege  or 
permission  was  based  upon  such  provision  in  the  treaty  ;  it  lasted 
80  long  as  that  treaty  lasted,  and  no  longer  ;  and  when  the  treaty 

(8)  Heffter  g  99.     L's  Wheaton,  pt.  3,  c.  2,  §  9.    Abdy's  Kent,  p.  420, 
3  Phil.  §  632  to  538. 

(9)  Woolsey  §  55. 
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expired,  the  privilege  became  extinct,  and  the  rip^hts  of  the  parties 
are  those  admitted  and  granted  by  the  Convention  of  1818.  It 
is  unneceEsary  to  enter  into  the  question  of  the  rights  of  the 
Americans  to  fish  within  the  limits  of  the  maritime  territory  of 
the  British  American  Provinces  previous  to  the  American  Revo- 
lution, for  up  to  that  lime  the  rights  they  so  enjoyed  were  based 
Eolely  on  the  fact  of  their  being  British  subjects.  Having,  by 
their  successful  rebellion,  thrown  off  allegiance  to  the  British 
Crown,  they  lost  the  character  of  British  subjects,  and  conse- 
quently the  basis  of  their  fishing  rights  having  been  destroyed  by 
themselves,  their  previous  right  of  fishing  in  the  maritime  terri- 
tory of  the  British  dominions  terminated.(i^)  Moreover,  as  already 
mentioned,  the  Convention  of  1818  was  in  its  nature  a  settlement 
of  the  conflicting  claims  of  the  Governments  of  Great  Britain  and 
the  United  States. 

The  Convention  of  1818,  therefore,  must  be  taken  as  the  deed 
of  compromise,  by  which  alone  the  rights  and  privileges  of  Amer- 
ican subjects  to  fish  within  the  maritime  territory  of  the  British 
North  American  Provinces  are  to  be  measured  and  ascertained. 

Under  that  Convention,  American  fishermen  have  no  right  to 
fish  within  three  marine  miles  of  any  of  the  coasts,  bays,  creeks, 
or  harbours  of  Canada,  on  the  whole  of  the  south  shore  of  the 
Biver  and  Gulf  of  St.  Lawrence,  nor  further  to  the  west,  on  the 
north  shore,  than  Mount  Joly,  the  exclusive  rights  of  the  Hud- 
son's Bay  Company  to  the  eastward  and  northward  of  that  point 
being  reserved.  They  have  the  right  to  fish  on  the  shores  of  the 
Magdalen  Islands,  and  also  to  dry  and  cure  their  fish  on  the  now 
unsettled  portion  of  the  coast  of  Labrador,  and  by  agreement  with 
the  inhabitants,  proprietors,  or  possessors  of  the  ground,  on  any 
settled  part  of  that  coast.  They  have,  moreover,  the  right  of 
entering  all  bays  and  harbours  of  the  Provinces  for  the  purpose 
of  shelter,  of  repairing  damages  therein,  of  purchasing  wood,  and 
of  obtaining  water. 

With  respect  to  Nova  Scotia,  New  Brunswick,  and  Prince  Ed- 
ward Island,  American  fishermen  have  no  right  to  fish  within 
three  marine  miles  of  any  of  the  coasts,  bays,  harbours,  or  creeks  of 
those  Provinces,  nor  have  they  a  right  to  dry  or  cure  fish  on  any 
portion  or  portions  of  their  coasts. 

They  have  no  right  to  fish  within  three  marine  miles  of  the 


(10)  Phil.  §  395-G. 
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coast  of  Newfoundland,  save  from  Cape  Ray  to  the  Rameail 
Islands  on  the  southern,  and  from  Cape  Kay  to  the  Quirpon 
Islands  on  the  western  and  northern  coast,  and  they  have  the  same 
rights  and  privileges  of  drying  and  curing  fish  on  the  southern 
coast  of  the  island,  between  C:ipe  Kay  and  the  Kameau  Islands, 
as  they  have  on  the  coast  of  Labrador  to  the  east  of  Mount  Joly. 

But  though  the  intention  of  the  governments  contracting  was 
to  avoid  the  possibility  of  any  difficulty  arising  on  the  subject  of 
the  rights  of  citizens  of  the  United  States  to  carry  on  fishing 
operations  within  the  maritime  territory  of  the  British  Provinces, 
yet  barely  five  years  had  elapsed  from  the  making  of  the  Conven- 
tion of  1818,  when  discussions  took  place  as  to  the  meaning  of 
the  word  bays,  therein  made  use  of.  The  Americans  contended 
that  the  signification  attached  to  the  word  by  the  greater  number 
of  the  States,  of  the  civilized  world,  should  be  accepted  as  defining 
the  bays  included  in  the  renunciatory  clause;  whilst, on  the  other 
hand,  the  British  insisted  that  having  from  time  immemorial 
claimed  and  possessed  sovereign  power  over  all  bays  on  the  coasts 
of  the  dominions  of  the  Crown  in  all  parts  of  the  world,  and  the 
Government  of  the  United  States  having  also  claimed  and  exer- 
cised such  sovereign  power  over  all  the  bays  on  the  coasts  of  the 
United  States,  the  extended  meaning  attached  generally  by  the 
two  governments  to  the  word  '*  bay  "  should  be  held  to  be  the  one 
intended  in  the  Convention  to  apply  to  that  word  when  used 
therein. 

As  already  mentioned,  the  principle  of  International  Law  relied 
upon  by  the  American  Government,  as  to  the  measurement  of  the 
maritime  territory  seawards  of  a  State,  is  pretty  generally  recog- 
nized, and  if  it  be  not  clearly  shown  that  both  Great  Britain  and 
the  United  States  have  refused  to  admit  that  principle,  and  have 
in  fact  recognized  another  by  which  bays  of  a  greater  width  than 
six  miles  from  headland  to  headland  are  looked  upon  as  included 
within  the  line  of  coast  from  which  the  maritime  territory  of  the 
State  to  which  the  headlands  bclons:  is  to  be  measured  seawards, 
but  little  difficulty  should  be  experienced  in  deciding  against  tho 
pretensions  of  Great  Britain.  If,  on  the  other  hand,  the. United 
States,  and  Great  Britain,  up  to  the  date  of  the  Convention  of 
1818,  had  attached  such  wider  meaning  to  the  word  "bay,"  the 
American  claim  must  be  pronounced  unfounded. 

A  treaty,  or  convention  between  States,  is  but  a  contract  sub- 
ject to  the  rules  of  interprctatioa  applicable  to  co^tracts  between 
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individuals.  Custom  in  many  instances  exercises  a  controlling 
influence  over  a  contract,  changing  the  meaning  of  a  word  from 
one  which  it  bears  almost  universally  to  another  which  is  entirely 
different,  and  its  influence  is  allowed  when  it  can  be  said  that 
both  parties  must  have  used  the  words  in  the  sense  attached  to 
them  by  custom,  and  that  each  party  had  good  reason  to  believe 
that  the  other  party  so  understood  them.  CH) 

Great  Britain,  immemorially,  has  claimed  and  exercised  exclu- 
sive property  and  jurisdiction  over  the  bays  or  portions  of  sea  cut 
off  by  lines  drawn  from  one  promontory  to  another  and  called  the 
King's  Chambers.  ^^2)  j^  similar  property  and  jurisdiction  is  and 
has  been  claimed  by  the  United  States  over  the  Delaware  Bay, 
and  other  bays  and  estuaries  forming  portions  of  their  territory.  (^> 
Chancellor  Kent  in  his  commentaries  says  :  ^^  It  is  difficult  to 
draw  any  precise  or  determinate  conclusion  amidst  the  variety  of 
opinions  as  to  the  distance  to  which  a  State  may  lawfully  extend 
its  exclusive  dominion  over  the  sea  adjoining  its  territories,  and 
beyond  those  portions  of  the  sea  which  are  embraced  by  harbours, 
gulfs,  bays  and  estuaries,  and  over  which  its  jurisdiction  unques^ 

tionahly  extends The  executive  authority  of  this 

country,  in  1793,  considered  the  whole  of  Delaware  Bay  to  be 
within  our  territorial  jurisdiction  ;  and  it  rested  its  claim  upon 
those  authorities  which  admit  that  gulfs,  channels  and  arms  of 
the  sea  belong  to  the  people  with  whose  lands  they  are  encom- 
passed." In  1806,  the  United  States  Government  insisted  that 
the  extent  of  neutral  immunity,  terms  equivalent  to  maritime  ter- 
ritory, should  correspond  with  the  claims  maintained  by  Great 
Britain  around  her  own  territory,  and  that  no  belligerent  right 
should  be  exercised  within  ^'  the  chambers  formed  by  headlands, 
or  anywhere  at  sea  within  the  distance  of  four  leagues,  or  from  a 
right  line  from  one  headland  to  another."  <14) 

It  is  to  be  remembered  also,  that  the  United  States  have  in- 
herited from  Great  Britain  the  principle  now  maintained  in  this 


(11)  2  Parsons  on  Con.,  pp.  65  and  66.  Gorrissen  vs.  Perrin,  2,  C 
B.  N.  S.  681.  yattel  pref.  p.  Ixv.  §  26.  2  Phillimore  §  73.  Heffter 
I  94,  95.    Petrushevecz  art.  68,  69.     2  Phil,  g  73. 

02)  1  Phillimore  §  199.    Heffter  §  76.    Abdy's  Kent  p.  114. 

(13)  L's  Wheaton,  pt.  2,  c.  4,  §  7.  1  Attys  Gen.  Op.  p.  33.  1  Kent 
p.  30. 

Oi)  I  Eent  p.  30. 
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ajQTair  by  the  latter  State.  The  doctrine  of  bays,  HO  matter  of 
what  size,  being  subject  to  the  territorial  jurisdiction  of  the  State 
owning  the  headlands  and  shores  was  fully  admitted  in  Great 
Britain  previous  to  the  Ameiican  Revolution,  and  as  all  the  other 
principles  of  International  Law  recognized  by  the  mother  country 
at  that  time  were  adopted  by  the  Americans  after  the  recognition 
of  their  independence,  is  it  not  the  only  deduction  that  can  be 
drawn  from  the  history  of  the  two  nations,  their  diplomatic  cor- 
respondence, and  the  opinions  of  their  jurists,  that  in  the  conven- 
tion of  1818,  the  word  "  bay"  was  used,  not  in  the  restricted  sense 
recently  applied  to  it  by  other  States,  but  as  applying  to  all  in- 
dentations in  the  coasts  of  the  British  North  American  Provinces, 
denominated  as,  or  known  under  the  designation  of,  bays  ? 

The  phraseology  employed  in  the  convention  must  also  be 
carefiilly  considered  in  order  to  arrive  at  the  meaning  of  the  con- 
tracting parties. 

By  the  first  part  of  the  article,  the  inhabitants  of  the  United 
States  have  the  right  of  fishing  on  the  coasts,  bays,  harbours,  and 
creeks  of  certain  specified  portions  of  British  North  America, 
the  employment  of  the  words  "bays,  harbours,  and  creeks"  after 
the  word  coasts,  must  be  taken  as  giving  greater  rights  to  the 
Americans  than  if  they  had  been  limited  solely  to  fishing  on  the 
coasts;  they  were  in  fact  so  used  in  derogation  of  the  usage 
obtaining  amongst  both  nations  to  consider  the  coast,  where  the 
evenness  of  the  seashore  is  broken,  to  be  a  line  drawn  from  head- 
land to  headland,  of  bays,  harbours  and  creeks.  Without  the  use 
therefore  of  those  words  in  addition  to  "  coasts,"  the  Americans 
would  now  have  no  right  to  fish  in,  or  on,  bays,  harbours,  and 
creeks  even  in  the  limits  specified. 

In  the  second  portion  of  the  article  by  which  the  United  States 
forever  renounce  the  liberty  of  taking,  drying,  or  curing  fish,  on, 
or  within,  three  marine  miles  of  any  of  the  coasts,  bays,  creeks, 
or  harbours  of  His  Britannic  Majesty's  dominions  in  America, 
not  included  in  the  specified  limits,  the  intention  was  to  define  so 
clearly  the  renunciation  that  thereafter  no  difficulty,  as  to  its 
extent,  could  possibly  arise  ;  thus  again  the  words  "  bays,  creeks, 
or  harbours,"  are  used  in  addition  to  the  word  "coasts,"  and  the 
United  States  expressly  renounce  the  liberty  of  taking,  drying 
and  curing  fish,  not  only  on,  or  within  three  marine  miles  of  "  the 
coasts,"  but  also  within  three  marine  miles  of  "  the  bays,  creeks 
and  harbours  "  of  British  North  America.    But  the  word  coasta 
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according  to  the  interpretation  generally  accepted,  means,  wliere 
the  evenness  of  the  shore  is  broken  by  indentations,  a  line  drawn 
from  headland  to  headland,  when  not  more  than  six  miles  apart, 
BO  that  the  addition  of  the  words  ^*  bays,  creeks  and  harbours" 
add  nothing,  according  to  the  American  interpretation,  to  the 
meaning  of  the  word  **  coasts,"  but  it  is  perfectly  clear  that  they 
do  mean  something  more.     The  word  "  bays  "  is  used  without 
limitation,  it  applies  to  all  the  bays  not  included  in  the  specified 
limits,  and  as  each  bay  commences  from  a  straight  line  drawn 
from  one  of  its  headlands  to   the  other,  American  fishermen 
have  no  right  to  fish  within  three  marine  miles  of  such  straight 
lines,  no  matter  what  may  be  the  distance  between  the  headlands 
of  the  bay. 

The  bays,  with  respect  to  which  difficulties,  judging  from  the 
past,  may  be  expected  to  arise,  are  those  of  Fundy  and  Chaleur. 
The  Bay  of  Fundy  may,  perhaps,  be  regarded  as  open  through- 
out its  whole  extent  to  within  three  miles  of  lines  drawn  from 
headland  to  headland  of  bays,  not  exceeding  six  miles  in  width, 
and  resting  upon  islands,  belonging  to  New  Brunswick,  as  herein- 
before set  out,  to  the  fishing  operations  of  American  vessels.  Tho 
umpire  to  whom  had  been  referred  the  question  of  the  condem- 
nation of  an  American  fishing  vessel,  captured  whilst  fishing  in 
that  bay,  held,  **  that  the  Bay  of  Fundy  was  not  a  British  bay, 
nor  a  bay  within  the  meaning  of  the  words  used  in  the  Treaties 
of  1783  and  1818."  dS) 

The  decision  of  the  umpire  in  that  case  was  accepted  by  the 
Government  of  Great  Britain,  and  the  award  of  damages  paid. 
Great  Britain's  right  to  claim  that  bay  as  a  portion  of  the  mari- 
time territory  of  the  Province  of  New  Brunswick  was,  in  fact, 
the  question  submitted  for  decision,  and  the  ruling  of  the  umpire 
in  favour  of  the  American  pretension  has  the  force  of  a  precedent 
BO  far  as  the  Bay  of  Fundy  is  concerned.  But  it  is  to  be  re- 
membered that  one  of  the  headlands  of  that  Bay  belongs  to  the 
State  of  Maine,  and  the  award  cannot  be  held  to  apply  to  the 
Bay  of  Chaleur,  inasmuch  as  the  question  submitted  had  no 
reference  to  the  proprietorship  of  the  latter  bay,W  and  as  both 
its  headlands  belong  to  British  North  America. 

With  the  single  exception  then  of  the  Bay  of  Fundy,  Ameri- 

(5)  L's  Wheaton,  pt.  2,  c.  4,  g  8,  n.  106. 
(16)  3  Phil.  §  3.    Vattel,  b.  2,  g  329. 
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can  vessels  have  no  right  whatsoever  to  fish  within  three  miles  of 
the  line  stretching  from  headland  to  headland  of  the  bays  on  the 
coast  of  British  North  America,  within  the  limits  hereinbefore 
set  out, — ^their  rights  are  strictly  defined  by  the  Convention  of 
1818,  and  must  be  confined  within  the  limits  therein  specially 
mentioned.  The  general  rules  of  International  Law,  the  provi- 
sions of  the  Treaty  of  1783,  and  the  privileges  extended  to  them 
by  that  of  1854,  cannot  be  invoked  in  order  to  liberate  them  from 
the  terms  of  the  compromise  of  1818,  construed  and  interpreted 
according  to  the  then  established  custom  and  usage  of  the  British 
and  American  Governments. 

Another  question  which  has  been  frequently  raised  in  connec- 
tion with  the  fisheries,  is  the  right  of  Great  Britain  to  close  the 
Gut  of  Canso  against  American  vessels. 

The  Gut  of  Canso  is  "  a  strait  in  British  North  America, 
dividing  Cape  Breton  from  Nova  Scotia  and  forming  a  secure  and 
much  frequented  passage  from  the  Atlantic  into  the  Gulf  of  St. 
Lawrence  ;  it  is  about  twenty-one  miles  long  and  varying  from 
one  mile  to  one  mile  and  a  half  broad."  W 

Taking  it  for  granted  that  it  forms  a  part  of  the  maritime 
territory  of  Canada,  still  being  a  means  of  communication  formed 
by  nature  between  the  Atlantic  Ocean  and  the  Gulf  of  St.  Law- 
rence, both,  portions  of  the  common  property  of  the  nations  of 
the  world,  it  follows  as  a  consequence,  that  the  right  of  peaceable 
passage  exists  in  favour  of  vessels^of  every  nationality.  The  right 
being  one  based  on  the  principles  of  International  Law  and  exer- 
cised independently  of  Great  Britain,  that  power  cannot  prevent 
the  passage  of  United  States  vessels  through  that  Strait.  0&^ 

Writers  on  International  Law  are  divided  in  opinion  upon  the 
subject,  but  the  greater  number  espouse  the  side  of  the  question 
opposed  to  the  pretensions  of  Great  Britain.  Moreover,  the  gen- 
eral principles  of  law,  and  the  current  of  modern  opinion  as  ex- 
pressed in  Treaties,  clearly  indicate  the  fallacy  of  the  idea  that 

(17)  Imperial  Gazetter. 

(18)  Abdy's  Kent,  p.  116  ;  Lawrence's  Wheaton,  pt.  2,  c.  4,  §  9  ;  1 
Hautefeuille,  pp.  97  and  99;  .1  Phillimore  §  178;  1  Cauchy,  p.  42; 
1  Cussy,  b.  1.  tit.  2,  §  41  ;  1  Azuni,  pt.  1,  c.  3,  art.  2  §  1  ;  1  Ortolan, 
b.  2,  c.  8,  p.  146  ;  Vattel,  b.  1,  c.  23,  §  292  ;  Rayneval  b.  2,  c.  9,  §  7  ; 
Hefifter  §  33,  76  ;  Petruschevecz,  art.  9. 

Contra — 1  Twiss,  g  174  ;  Kliiber,  g  130  ;  Martens  Précis,  pp.  171-168. 
Vol.  I.  D  No.  1. 
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the  right  of  peaceable  passage  does  not  exist  in  favoar  of  foreign 
vessels  through  the  Gat  of  Canso. 

The  message  of  President  Grant  to  the  Senate  and  Honse  of 
Representatives  of  the  United  States,  delivered  on  the  5th  De- 
cember, 1870,  contains  three  distinct  charges  on  the  subject  of 
the  Fishery  Question  against  the  Government  of  the  Dominion 
of  Canada.  He  therein  accuses  them  in  the  first  place  of  un- 
friendliness and  want  of  courtesy  towards  United  States  fishermen  j 
in  the  second,  of  assuming  by  statute  untenable  jurisdiction  over 
United  States  vessels;  and  in  the  third,  of  allowing  their  officers 
to  make  extravagant  and  unfounded  claims. 

The  first  chai^  is  couched  in  the  following  language  : 

"  CAHADIAK  FTBHIBTM. 

ti  The  coTirse  pursued  by  the  Canadian  authorities  towards  the  fisher- 
men of  the  United  States  daring  the  past  season  has  not  been  marked 
by  a  friendly  feeling.  By  the  first  article  of  the  Convention  of  1818, 
between  Great  Britain  and  the  United  States,  it  was  agreed  that  the 
inhabitants  of  the  United  States  should  have  forever,  in  common  with 
British  subjects,  the  right  of  taking  fish  in  certain  waters  therein 
defined.  In  the  waters  not  included  in  the  limits  named  in  the  Con- 
vention, within  three  miles  of  the  ports  of  the  British  coast,  it  has 
been  the  custom  for  many  years  to  give  intending  fishermen  of  the 
United  States  a  reasonable  warning  of  their  violation  of  the  technical 
rights  of  Great  Britain.  The  Imperial  Government  is  understood  to 
have  delegated  the  whole  or  a  share  of  its  jurisdiction  or  control  of 
these  in-shore  fisheries  grounds  to  the  colonial  authority  known  as 
the  Dominion  of  Canada,  and  this  semi-independent  but  irresponsible 
agent  has  exercised  its  delegated  powers  in  an  unfriendly  way.  Ves- 
sels have  been  seized  without  notice  or  warning,  in  violation  of  the 
custom  previously  prevailing,  and  have  been  taken  into  the  colonial 
ports,  their  voyages  broken  np,  and  the  vessels  condemned.  There  is 
reason  to  believe  that  this  unfriendly  and  vexatious  treatment  was 
designed  to  bear  harshly  upon  the  hardy  fishermen  of  the  United 
States,  with  a  view  to  political  effect  upon  this  Government." 

The  President  here  sets  up  a  breach  of  a  custom  previously 
prevailing  to  give  warning  to  intending  fishermen  of  the  United 
States  of  their  violation  of  the  teohnicsd  rights  of  Grreat  Britain. 
What  the  President  meant  by  his  use  of  the  terms  "  technical 
rights  of  Great  Britain"  is  rather  difficult  to  find  out,  but  it 
may  be  taken  for  granted  that  the  word  "technical"  is  used  to 
weaken  the  meaning  of  the  word  "  rights  "  as  much  as  possible. 

This  charge  being  based  merely  on  a  want  of  courtesy,  hardly 
needs  refutation.     It  is  of  so  little  importance  in  a  1^1  point  of 
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view,  that  it  may  be  passed  over  almost  in  silence,  merely  refer- 
ring to  the  proclamation  issued  by  the  President  to  United  States 
fishermen,  warning  them  against  infringing  the  conditions  of  the 
Convention  of  1818,  as  evidence  of  the  fact  that  his  government 
had  received  notice  of  the  intention  of  that  of  Canada  to  proceed 
against  trespassers  on  Canadian  maritime  territory.  Such  notice 
to  a  government  in  cases  of  blockade  being  considered  equivalent 
to  notice  to  each  of  its  subjects,  (i^) 

The  following  is  the  second  charge  : — 

"  The  statutes  of  the  Dominion  of  Canada  assume  a  still  broader 
and  more  untenable  jurisdiction  over  the  vessels  of  the  United  States, 
as  they  authorize  officers  or  persons  to  bring  vessels  hovering  within 
three  marine  miles  of  any  of  the  coasts,  bays,  creeks,  or  harbours  of 
Canada,  into  port  to  search  their  cargo,  to  examine  the  master  on  oath 
touching  the  cargo  and  voyage,  to  inflict  upon  him  a  heavy  pecuniary 
penalty  if  true  answers  are  not  given  ;  and  if  such  a  vessel  is  found 
preparing  to  fish  within  three  marine  miles  of  any  of  such  coasts, 
bays,  creeks  or  harbours  without  a  license,  or  after  the  expiration  of 
the  period  named  in  the  last  license  granted  to  it,  they  provide  that 
the  vessel,  with  her  tackle,  &c.,  &c.,  shall  be  forfeited.  It  is  not 
known  that  any  condemnations  have  been  made  under  this  statute. 
Should  the  authorities  of  Canada  attempt  to  enforce  it,  it  will  become 
my  duty  to  take  such  steps  as  may  be  necessary  to  protect  the  rights 
of  the  citizens  of  the  United  States." 

The  clauses  of  the  Statutes  referred  to  in  the  foregoing  extract 
from  the  President's  message,  are — 

31  Vic.  Cap  61,  §  2. — "  Any  commissioned  officer  of  Her  Ma- 
jesty's navy,  serving  on  board  of  any  vessel  of  Her  Majesty's 
navy,  cruising  and  being  in  the  waters  of  Canada  for  the  purpose 
of  aflfording  protection  to  Her  Majesty's  subjects  engaged  in  the 
fisheries;  or  any  commissioned  officer  of  Her  Majesty's  navy, 
fishery  officer,  or  stipendiary  magistrate,  on  board  of  any  vessel 
belonging  to  or  in  the  service  of  the  Grovernment  of  Canada,  and 
employed  in  the  service  of  protecting  the  fisheries  ;  or  any  officer 
of  the  Customs  of  Canada,  sheriff,  magistrate,  or  other  person 
duly  commissioned  for  that  purpose,  may  go  on  board  of  any  ship, 
vessel,  or  boat,  within  any  harbour  in  Canada,  or  hovering  (in 
British  waters)  within  three  marine  miles  of  any  of  the  coasts. 


(19)  Abdy's  Kent,  p.  367  ;  Lawrence's  Wheaton,  ed.  1863,  pp.  836, 
837  ;  appendix  No.  4. 
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bays,  creeks,  or  harbours  in  Canada,  and  stay  on  board  so  long-  a& 
sbe  may  remain  within  such  place  or  distance." 

33  Vic,  Cap  15,  §  1. — "The  third  section  of  the  above-cited' 
Act  ''shall  be  and  is  hereby  repealed,  and  the  following  section  is 
enacted  in  its  stead  : — 

'*  3.  Any  one  of  such  officers  or  persons  as  are  above-mentioned, 
may  bring  any  ship,  vessel,  or  boat  being  within  any  harbour  in 
Canada,  or  hovering  (in  British  waters)  within  three  marine 
miles  of  any  of  the  coasts,  bays,  creeks,  or  harbours  in  Canada^ 
into  port,  and  search  her  cargo,  and  may  also  examine  the  Master 
upon  oath  touching  the  cai^o  and  voyage  ;  and  if  the  Master,  or 
person  in  command,  shall  not  truly  answer  the  questions  put  to 
him  in  such  examination,  he  shall  forfeit  four  hundred  dollars  ; 
and  if  such  ship,  vessel,  or  boat  be  foreign,  or  not  navigated  ac- 
cording to  the  laws  of  the  United  Kingdom,  or  of  Canada,  and 
have  been  found  fishing,  or  preparing  to  fish,  or  to  have  been 
fishing  (in  British  waters)  within  three  marine  miles  of  any  of 
the  coasts,  bays,  creeks,  or  harbours  of  Canada,  not  included 
within  the  above-mentioned  limits,  without  a  license,  or  after  the 
expiration  of  the  period  named  in  the  last  license  granted  to  such 
ship,  vessel,  or  boat,  under  the  first  section  of  this  Act,  such  ship, 
vessel,  or  boat,  and  the  tackle,  rigging,  apparel,  furniture,  stores, 
and  cargo  thereof,  shall  be  forfeited." 

The  charge  made^in  the  Message,  then,  is  simply,  that  tho 
Parliament  of  Canada  has  no  right  in  law  to  impose  upon  United 
States  vessels  coming  into  the  maritime  territory  of  Canada  con- 
ditions such  as  those  provided  for  in  the  foregoing  clauses. 

It  has  already  been  shewn  that  the  maritime  territory  of  Ca- 
nada extends  seawards  to  a  distance  of  three  marine  miles  from 
its  coasts,  bays,  creeks  and  harbours.     (^Ante  p. 

The  clauses  of  the  Statutes  complained  of  do  not  assume  juris- 
diction over  the  open  sea,  but  are  strictly  confined  in  their  opera- 
tion to  the  maritime  territory  of  Canada. 

Wheaton  thus  defines  the  rights  of  a  State  over  its  maritime 
territory  :  "The  general  usage  of  nations  superadds  to  this  extent 
of  territorial  jurisdiction  a  distance  of  a  marine  league,  or  as  far 
as  a  cannon  shot  will  reach  from  the  shore  along  all  the  coasts  of 
the  State.  Within  these  limits  its  rights  of  property  and  terri- 
torial jurisdiction  are  absolute,  and  exclude  those  of  every  other 
nation.  (20) 


(20)  Lawrence's  Wheaton,  pt.  2,  c.  4,  g  6,  p.  320. 
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Hefifter  in  *^  Lé  Droit  liitemational  Public  de  l'Europe,"  at 
§  75,  says— 

"  Les  Etats  maritimes  ont  lé  droit  incontestable,  tant  pour  la 
défense  de  leurs  territoires  respectifs,  contre  des  attaques  impré- 
vues, que  pour  la  protection  de  leurs  intérêts,  de  commerce  et  de 
douanes,  d'établir  une  surveillance  active  sur  les  côtes  et  leurs 
voisinages,  et  d'adopter  toutes  les  mesures  nécessaires  pour  fermer 
l'accès  de  leurs  territoires  à  ceux  qu'ils  refusent  d'y  recevoir,  ou 
qui  ne  se  seront  pas  conformés  aux  dispositions  des  règlements 
établis.  C'est  une  conséquence  naturelle  de  ce  principe  général  : 
*ut  quod  quisque  propter  defensionem  sui  fecerit,  jure  fecisse 
videatur.'  Chaque  nation  est  donc  libre  d'établir  une  surveillance 
'et  une  police  de  ses  côtes  comme  elle  l'entend,  à  moins  qu'elle  ne 
isoit  liée  par  des  traités 

Tout  navire  qui  franchit  les  limites  maritimes  d'une  nation 
«doit  se  conformer  aux  dispositions  des  règlements  établis,  peu 
importe  qu'il  soit  entré,  volontairement  où  par  suite  d'une  force 
majeure.  A  cet  effet  les  États  Riverains  jouissent  de  certains 
droits  incontestés,  qui  sont  : 

lo.  Le  droit  de  demander  des  explications  sur  le  but  du  voyage 
du  navire  ;  si  la  réponse  est  refusée  ou  si  elle  parait  inexacte,  les 
autorités  des  lieux  peuvent,  par  des  voies  directes,  prendre  con- 
naissance du  véritable  but  du  voyage  et,  en  cas  d'urgence, 
prendre  des  mesures  provisoires  commandées  par  les  circonstances  ; 

2o.  Le  droit  d'empêcher  que  la  paix  ne  soit  troublée  dans  leurs 
eaux  intérieures  et  d'y  intervenir  de  facto  ; 

3o.  Celui  de  faire  des  règlements  relatifs  à  l'usage  des  eaux 
qui  baignent  les  côtes,  par  exemple,  le  droit  de  régler  les  diffé- 
rentes espèces  de  pêche  ; 

4o.  Le  droit  de  mettre  l'embargo  et  d'établir  des  navires  croi- 
seurs pour  empêcher  la  contrebande; 

5o.  Enfin  le  droit  de  juridiction." 

Ortolan  in  his  "  Règles  Internationales  et  Diplomatie  de  la 
Mer,"  1  vol.  p.  159,  thus  expresses  himself  "  On  sent  que  l'espace 
maritime  soumis  ainsi,  non  pas  à  un  droit  de  propriété,  mais  à  la 
souverainté  d'un  Etat,  doit  être  nécessairement  renfermé  dans 
d'étroites  limites.  C'est  à  ce  régime  complet  que  répondent  ex- 
pressément la  dénomination  de  mer  territoriale  et  la  limite  com- 
mune de  la  plus  forte  portée  du  canon. 

Bluntschli,  in  "Le  Droit  International  Codifié,"  Nos.  309, 
^10  says  : 
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^^  309.  Sont,  dans  de  certaines  limites,  soumises  à  la  souve- 
raineté de  PEtat  riverain,  a.  La  bande  de  mer  située  à  portée  de 
canon  de  la  côte,  b &c. 

**  L'état  riverain  peut  en  conséquence  prendre,  à  Tégard  des 
parties  de  la  mer  ci-dessus  designées  toutes  les  mesures  de  sûreté 
et  d'ordre  public  qu'il  juge  nécessaires,  et  y  réglementer  la  pêche 
et  la  navigation.  Mais  il  n'est  pas  autorisé,  en  temps  de  paix,  à 
interdire  ou  à  entraver  par  des  impôts  la  libre  navigation  dans 
les  eaux  dépendant  de  son  territoire,  lo.  L'état  riverain  peut, 
afin  d'empêcher  la  contrebande,  exiger  des  navires  étrangers 
de  n'aborder  qu'à  certains  points  du  littoral  ;  il  peut  pour  sa  sure- 
té  interdire  l'approche  du  rivage  aux  navires  du  guerre,  etc.  Cer- 
tains pays  défendent  encore  aux  pêcheurs  étrangers  d'exercer 
leur  profession  dans  les  eaux  dépendant  de  leur  territoire  ;  les 
autres  puissances  se  soumettent,  parce  qu'on  ne  peut  pas  refuser 
à  un  Etat  de  réglementer  la  pêche  sur  son  littoral." 

Domin-Petrushevecz  in  his  "  Précis  d'un  Code  du  Droit  Inter- 
uational,"  art.  6,  says  : 

"  Le  droit  de  pêche  entièrement  libre  en  pleine  mer,  sera  réglé 
exclusivement  par  les  états  respectifs  dans  leur  territoire  mari- 
time, précisé  dans  l'article  précédent." 

Vide  also,  1  Phillimore,  No.  197  ;  1  Twiss,  §173,  §182. 

It  will  be  observed  that  the  President  in  his  Message  does  not 
deny  the  right  of  the  Parliament  of  Canada  to  declare  forfeited 
vessels  found  fishing  illegally  in  the  maritime  territory  of  Canada  ; 
he  apparently  protests  merely  against  the  bringing  of  vessels 
hovering  in  British  T^aters  within  three  miles  of  the  shore,  into 
port,  the  examination  under  oath  of  the  master,  the  infliction 
upon  him  of  a  heavy  pecuniary  penalty,  if  true  answers  are  not 
given,  and  the  forfeiture  of  the  vessel,  &c.,  if  found  preparing  to 
fish  within  the  maritime  territory  of  Canada,  all  proceedings  autho- 
rised by  the  Statutes  referred  to. 

It  may  be  taken  for  granted  then,  that  the  authorities  of  the 
United  States  admit  that  for  a  violation  of  Canadian  territory, 
not  included  within  the  limits  specified  in  Article  1  of  the  Con- 
vention of  1818,  by  fishing  therein,  the  Canadian  Parliament  has 
a  right  to  inflict  the]  penalty  of  forfeiture  upon  the  oflendino- 
vessel,  and  there  can  be  no  doubt  that  such  right  is  under  Inter- 
national Law  incontestable. 

It  is  necessary  then  at  the  present  stage  to  inquire  whether  the 
boarding  aud  bringing  of  vessels  hovering  in  the  maritime  terri* 
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tory  of  Canada,  not  within  the  limits  specified  in  Article  1  of  the 
Convention  of  1818,  into  port,  the  examination  of  the  master 
under  oath,  and  the  infliction  of  a  penalty  upon  him  if  true 
answers  are  not  given,  are  according  to  the  principles  of  Inter- 
national Law  and  the  practice  of  nations. 

The  boarding  of  vessels  coming  into  the  maritime  territory  of 
a  State  by  the  proper  officers  of  that  State,  is  one  recognised  and 
practised  by  all  nations  ;  the  authorities  already  referred  to  show 
the  law  upon  the  subject. 

The  statutes  of  the  United  States  expressly  provide  for  such 
boarding  by  their  officers.  <2i) 

The  examination  of  the  master  in  command  of  such  vessel  is 
also  recognized  and  admitted  by  both  the  United  States  and 
Great  Britain.  In  fact  the  public  Statutes  of  both  countries 
assume  the  right  of  causing  vessels  on  their  arrival  within  four 
leagues  of  their  coasts,  to  be  boarded  by  their  respective  officers. 

The  statute  of  the  United  States,  passed  on  the  2nd  March, 
1799,  in  the  80  section,  thus  provides  : — 

"  If  the  master  or  other  person  having  the  charge  or  command 
of  any  ship  or  vessel  laden  as  aforesaid,  and  bound  to  any  port  or 
place  of  the  United  States,  shall  not  upon  his  arrival  within  four 
leagues  of  the  coast  thereof,  or  within  the  limits  of  any  district 
thereof,  where  the  cargo  of  such  ship  or  vessel,  or  any  part  thereof 
is  intended  to  be  discharged,  produce  such  manifest  or  manifests 
as  are  heretofore  required  in  writing,  to  the  proper  officer  or  offi- 
cers upon  demand  thereof;  and  also  deliver  such  copy  or  copies 
thereof,  as  aforesaid,  according  to  the  directions  of  this  Act  in 
each  case  ,  or  shall  not  give  an  account  of  the  true  destination  of 
such  ship  or  vessel,  which  he  is  hereby  required  to  do  upon  re- 
quest of  such  officer  or  officers  ;  or  shall  give  a  false  account  of 
such  destination,  in  order  to  evade  the  production  of  such  mani- 
fest or  manifests  ;  the  said  master  or  other  person  having  the 
charge  or  command  of  such  ship  or  vessel  shall  forfeit  for  every 
such  neglect,  refusal,  or  oflfence,  a  sum  not  exceeding  five  hundred 
dollars»" 

The  statute  of  Great  Britain,  9  Geo.  2,  c.  35,  also  assumes 
jurisdiction  over  vessels  within  four  leagues  of  the  shores  of  the 
United  Kingdom,  but  not  to  the  extent  of  that  assumed  by  the 
foregoing  clause  of  the  United  States'  statute. 

^ -  ,  III  ,  ITT - 

(21)  1  Brightley's  Digest,  pp.  148,  §  41  ;  334,  §  80. 
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It  has  already  been  demonstrated  that  the  maritime  territory 
of  a  State  extends  seawards  to  a  distance  of  a  cannon  shot  from 
its  coasts,  which  distance  is  generally  supposed  to  be  three  marine 
miles  :  over  that  maritime  territory  the  right  of  sovereignty  of 
the  State  possessing  the  coast  is  supreme  :  beyond  that  band  of 
sea  no  State  has  rights  of  sovereignty — the  ocean  is  res  nullius, 
it  is  common  property,  and  the  United  States  never  had  any 
right  to  subject  vessels  at  a  distance  of  more  than  a  cannon  shot 
from  their  coasts  to  visitation  and  their  masters  to  examination. 
And  yet  no  complaint  has  been  made  of  such  usurpation,  because 
other  nations  out  of  comity  permitted  the  exercise  of  the  rights 
claimed,  conceiving  them  to  be  essential  for  the  protection  of  the 
United  States  revenue. 

The  mere  fact  of  a  vessel  hovering  within  three  marine  miles 
of  any  of  the  coasts,  bays,  creeks,  or  harbours  of  Canada,  is  a 
suspicious  circumstance,  and  may  justly  engender  suspicion  of 
smuggling,  even  if  not  hovering  on  that  portion  of  Canadian 
maritime  territory  not  included  in  the  limits  specified  in  the  Con- 
vention ;  if  on  the  contrary  the  hovering  be  on  the  non-included 
portion,  the  intention  to  fish  illegally  is  a  presumption  almost  de 
jure — a  fortiori  if  the  preparations  to  fish  therein  are  manifest. 

In  such  cases,  the  practice  of  the  United  States  Admiralty 
Courts,  with  respect  to  vessels  sailing  for  legally  blockaded  ports 
of  a  belligerent  is  apposite. 

According  to  the  doctrine  and  practice  of  those  Courts,  the 
mere  fact  of  a  vessel  sailing  for  a  blockaded  port,  the  master 
knowing  it  to  be  blockaded,  is  in  itself  an  attempt  to  break  the 
blockade,  and  an  act  sufficient  to  charge  the  party  with  a  breach 
of  the  blockade  without  reference  to  the  distance  between  the 
port  of  departure  and  the  port  invested,  or  to  the  extent  of  the 
vojage  performed  when  the  vessel  was  arrested.  (22) 

It  is  a  presumption  almost  dejure^  that  the  neutral  if  found 
on  the  interdicted  waters,  goes  there  with  an  intention  to  break 
the  blockade  ;  and  it  would  require  very  clear  and  satisfactory 
evidence  to  repel  the  presumption  of  a  criminal  intent.  (23) 


(22)  Yeaton  v.  Vtj  5  Cranch  335  ;    The  Nereide  9,  Cranch  440,  446. 

(23)  Abdy's  Kent,  p.  369  ;  The  Neutralitat  6,  Rob.  30  ;  The  Charlotte 
Christine,  to.  101  ;  The  Bute  Erwarting,  ib.  282  ;  Bynk,  Q.  I.  Pub.  b. 
1,  c.  11  ;  The  Arthur  1  Edw.  Rep.  202  ;  Radcliff  v.  U.  Ins.  Co.  7,  Johns 
47  ;  Fitzsummons  v.  Newport  Ins.  Co.  4  Cranch  185  ;  The  Josephine, 
3  Wallace  U.  S.  Sup.  Ct.  R.,  page  83  ;  The  Cheshire  id,  231  ;  The  Ad- 

1  id,  603. 
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The  clauses  set  out  of  the  Canadian  Statutes,  it  must  be 
remarked  do  not  apply  solely  to  vessels  belonging  to  the  United 
States — the  terms  made  use  of  are  general,  and  all  foreign  and 
British  vessels  are  subject  to  their  provisions,  with  the  exception, 
of  course,  that  British  vessels  are  not  liable  to  forfeiture  for  fish- 
ing or  preparing  to  fish. 

It  is  intimated  in  the  President's  Message  that  the  regulations 
and  provisions  contained  in  the  clauses  in  question  infringe  the 
provisions  of  the  Convention  of  1818.  A  very  cursory  examina- 
tion of  Article  1,  of  that  Convention  cannot  fail  to  show  the 
groundless  nature  of  the  insinuation  : 

Art.  I. — Whereas  dififerences  have  arisen  respecting  the  liberty 
claimed  by  the  United  States,  for  the  inhabitants  thereof,  to  take,  dry 
and  cure  fish,  on  certain  coasts,  bays,  harbours,  and  creek's,  of  His 
Britannic  Majesty's  Dominions  in  America,  it  is  agreed  between  the 
high  contracting  parties,  that  the  inhabitants  of  the  said  United 
States,  shall  have,  forever,  in  common  with  the  subjects  of  His  Brit- 
annic Majesty,  the  liberty  to  take  fish  of  every  kind,  on  that  part  of 
the  southern  coast  of  Newfoundland,  which  extends  from  Cape  Ray 
to  the  Hameau  Islands,  on  the  western  and  northern  coast  of  New- 
foundland, from  the  said  Cape  Ray  to  the  Quirpon  Islands,  on  the 
shores  of  the  Magdalen  Islands,  and  also  on  the  coasts,  bays,  har- 
bours and  creeks,  from  Mount  Joly,  on  the  southern  shore  of  Labrador 
to  and  through  the  Straits  of  Belleisle,  and  thence  northwardly  in- 
definitely along  the  coast,  without  prejudice,  however,  to  any  of  the 
exclusive  rights  of  the  Hudson's  Bay  Company  :  and  that  the  Ameri- 
can fishermen  shall  also  have  liberty,  forever,  to  dry  and  cure  fish  in 
any  of  the  unsettled  bays,  harbours,  and  creeks,  of  the  southern  part 
of  the  coast  of  Newfoundland  hereabove  described,  and  of  the  coast 
of  Labrador  ;  but  so  soon  as  the  same,  or  any  portion  thereof,  shall 
be  settled,  it  shall  not  be  lawful  for  the  said  fishermen  to  dry  or  cure 
fish  at  such  portion  so  settled,  without  previous  agreement  for  such 
purpose,  with  the  inhabitants,  proprietors,  or  possessors  of  the  ground. 
And  the  United  States  hereby  renounce  forever,  any  liberty  heretofore 
enjoyed  or  claimed  by  the  inhabitants  thereof,  to  take,  dry  or  cure 
fish  on  or  within  three  marine  miles  of  any  of  the  coasts,  bays,  creeks, 
or  harbours  of  His  Britannic  Majesty's  Dominions  in  America,  not 
included  within  the  above  mentioned  limits  ;  provided,  however,  that 
the  American  fishermen  shall  be  admitted  to  enter  such  bays  or  har- 
bours, for  the  purpose  of  shelter  and  of  repairing  damages  therein,  of 
purchasing  wood,  and  of  obtaining  water,  and  for  no  other  purpose 
whatever.  But  they  shall  be  under  such  restrictions  as  may  be  ne- 
cessary to  prevent  their  taking,  drying  or  curing  fish  therein,  or  in 
any  other  manner  whatever  abusing  the  privileges  hereby  reserved 
to  them. 
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It  may  be  proper  here  to  notice  the  third  charge  contained  in 
the  President's  Message  ;  it  is  couched  in  the  following  words  : 

"  It  has  been  claimed  by  Her  Majesty's  officers  that  the  fishing 
vessels  of  the  United  States  have  no  right  to  enter  the  open  ports  ot 
the  British  poss«»s8ion  in  North  America  except  for  the  purposes  of 
shelter  and  repairing  damages,  of  purchasing  wood  and  obtaining 
water  ;  that  they  have  no  right  to  enter  at  the  British  custom-houses 
or  to  trade  except  the  purchase  of  wood  and  water  ;  and  that  they 
must  depart  within  twenty-four  hours  after  notice  to  leave.    It  is  not 
known  that  any  seizure  of  a  fishing  vessel  carrying  the  flag  of  the 
United  States  has  been  made  under  this  claim.     So  far  as  the  claim 
is  founded  on  an  alleged  construction  of  the  Convention  of  1818,  it 
cannot  be  acquiesced  in  by  the  United  States.    It  is  hoped  that  it 
will  not  be  insisted  on  by  Her  Majesty's  Government.     During  the 
conferences  which  preceded  the  Convention  of  1818,  the  British  com- 
missioners proposed  to  expressly  exclude  the  fishermen  of  the  United 
States  from  the  privilege  of  carrying  on  trade  with  any  of  His  Britan- 
nic Majesty's  subjects  residing  within  the  limits  assigned  for  their 
use,  and  also  that  it  should  not  be  lawful  for  the  vessels  of  the  United 
States  engaged  in  such  fishery  to  have  on  board  any  goods,  wares  or 
merchandise  whatever,  except  such  as  were  necessary  for  the  prose- 
cution of  their  voyages  to  and  f lom  the  said  fishing  grounds,  and  any 
vessel  of  the  United  States  which  should  contravene  this  regulation 
to  be  seized,  condemned  and  confiscated  with  her  cargo.     This  pro- 
position, which  is  identical  with  the  construction  now  put  upon  the 
language  of  the  Convention,  was  emphatically  rejected  by  the  Amer- 
ican commissioners,  and  thereupon  was  abandoned  by  the  British. 
plenipotentiaries,  and  Article  1  as  it  stands  in  the  Convention  was 
substituted.     If,  however,  it  be  said  that  this  claim  is  founded  on 
provincial  or  colonial  statutes,  and  not  upon  the  Convention,  this 
Government  cannot  but  regard  them  as  unfriendly  and  in  contraven- 
tion of  the  spirit,  if  not  the  letter  of  the  treaty,  for  the  faithful  exe- 
cution of  which  the  Imperial  Government  is  alone  responsible." 

As  a  general  principle  it  maybe  laid  down  that  a  State  has  the 
exclusive  right  of  regulating  the  importation  of  foreign  goods  into 
its  territory,  may  prohibit  such  importation  entirely,  may  admit 
goods  on  payment  of  duty,  or  may  confine  the  entry  of  such  goods 
to  specified  ports  in  its  territory.  No  State  has  a  right  to  inter- 
fere with  the  customs  laws  of  another  State.  (24) 

Under  the  first  part  of  the  article  of  the  Convention  of  1818, 
within  the  limits  therein  specified  the  inhabitants  of  the  United 
States  have,  in  common  with  British  subjects,  solely  the  rights  to 


(24)1  Lawrence's  Wheaton,  Ed.  1863,  pp.  160,  161,  174. 
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take,  dry,  and  cure  fish  in  the  maritime  territory  of  British 
North  America.  It  cannot  be  pretended  with  any  show  of  reason 
that,  by  that  article,  American  fishermen  have  any  greater  priv- 
ilege than  other  foreigners  coming  into  the  limits  specified,  save 
and  except  the  rights  of  fishing  and  drying  and  caring  fish,  as 
therein  expressly  agreed  ;  the  eflfect  of  that  first  part  of  the  article 
is  not  to  vest  in  the  United  States  a  right  of  property  in  the  said 
limits,  but  merely  a  right  to  make  use  of  them  in  common  with 
British  subjects  for  the  purposes  agreed  upon  ;  there  is  no  con- 
tract by  which  American  subjects  are  declared  to  be  free  from 
the  obligations  imposed  on  vessels  coming  into  British  waters  by 
the  customs  laws  ;  there  is  no  stipulation  by  which  American 
vessels  are  permitted  to  engage  in  trade,  on  the  coast,  without 
entry  under  the  customs  laws  of  their  cargoes  ;  and  yet  the  pre- 
tensions put  forward  in  the  Message  are  virtually  to  the  effect 
that  the  inhabitants  of  the  United  States  having  by  article  1,  of 
the  Convention  of  1818,  secured  forever  the  liberty  of  fishing  and 
drying  and  curing  fish  within  certain  limits,  have  thereby  also 
the  right  of  setting  at  nought  the  customs  laws  of  Canada  and 
of  carrying  on  trade  throughout  the  maritime  portion  of  British 
North  America  without  being  trammelled  by  the  statutes  regula- 
ting imports.  The  question  raised  by  the  President  may  then 
be  put  in  these  words  : 

Does  article  1  of  the  Convention  of  1818,  by  which  it  was 
agreed  between  Great  Britain  and  the  United  States,  that  the 
inhabitants  of  the  United  States  should  forever  have  the  right 
of  fishing  in  common  with  British  subjects  within  certain  limits, 
of  drying  and  curing  fish  within  certain  other  limits,  and  by 
which  permission  was  granted  to  American  fishermen  to  enter 
bays,  and  harbours,  not  included  within  the  specified  limits  for 
the  purpose  of  shelter  and  repairing  damages,  purchasing  wood 
and  procuring  water,  and  for  no  other  purpose  whatever,  give 
to  American  fishermen  the  right  of  carrying  on  trade  throughout 
the  whole  maritime  territory  of  Canada,  free  from,  and  untram- 
melled by,  the  provisions  of  their  customs  laws  ? 

The  only  answer  which  can  be  given  by  a  lawyer  to  this  ques- 
tion is  a  negative* 

If  there  was  any  difficulty  in  the  interpretation  of  the  terms 
made  use  of  in  article  1  of  the  Convention  of  1818,  reference 
might  perhaps  be  permitted  to  the  negotiations  preceding  it  to 
explain  an  ambiguity,  but  where  the  meaning  of  ^e  words  used 
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vrr'Aâ  3rl:±i:i  i^  s:  r?:Til  mi  rfi^sLJiir  î.:  Ciz^iiiuss.  tiutno 


s:ni:t^.cL  T«.s^:-r  :it«:c  lof  u^  liirs  :z  zzsi  irtiii^  za,  •j^'aessioii.  it 


pT-zirri  *IiTÇ"iri  l^Iijii.  cr  ^fFijfiziîlii'L  as  zh*i  ass  eut  b€; 
aji'î  "rj-n^r.  m  If  itx'.  :c  îcZ  SL-.'ii  z^ccs  wiiLîx  ibase  «"^i^^* 

iiTT  ij:>  ":*:*: cTiiii  îi  ozj  :£  TLicst  cciiz.rrjf&.  ajui  seU  ikiOÊ.  ht 

a«  5caL»f  3r'-:-.>ÔL  ,*'L^:iii-ii«:a;ic.  a:ni  raT:îi*e  iitj.  ere  cjBsrâa: 
serjro^  .Cîscacie.     Bj  i:.  Aaiericuir  àsûerriKii  can  onlv  esaat 

Tin.  ±îii^nixin.  tiinrr^  i;>  3cc  a  ^crî  7t*  encrj,  beluiurmi^  tti  Can^Ji, 

Lsana:^ — 0x1  i!ie  7crci>  v?f  eticrj.  wiza  choc  exceptâai^  t>g^w  m 
tàac  pcriica  j£  Cuzi^àa  aoc  ùiciU'iiid  witàiit  :iifi  sœeîâ:  Trmri^  so 
:hac  :ax?  ^iir^c^  >r  eu:i?riji;  jjx^uj*  auc  3euK  one  of  die  finir  par- 
p^j^sîs  :lr  -vii.cîi  £«:ae  Amt^ricoa  îbûs?niifia  caa  «noer  Canadîa 
ports  :?r  oarooii-rsv  acG  iilcîu'it^I  ia  die  ^p^iiiâii  Jmîts^  diffr  caa- 
atic  auwr  a  Cauaùi;ia  porc  s^x  v^ucry,  $aTij  in  ciw  Xagtialea  T^*»<fe 
fer  tàe  •juT'josî*»  K  ^n^JiUiiz  ^cwùsv 


y2Sj  ?'iï¥-L  .^a  2v.  ^,  3C>^  à::-^:^  :  Xay'^at  on  Eir.  §372. 
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Moreover  it  is  clear  that  once  having  entered  a  port,  they  are 
limited  to  doing  that  which  they  are  specially  authorised  to  do 
there,  and  nothing  else,  and  are  bound  to  leave  so  soon  as  the 
purpose  for  which  they  entered  is  accomplished  ;  and  Great  Bri- 
tain clearly  has  a  right  to  insist  upon  such  leaving  as  one  of  the 
restrictions  under  which  by  the  Convention  that  power  has  a 
right  to  place  American  fishermen,  to  prevent  their  abusing  the 
privileges  reserved  to  them. 

It  may  be  interesting  here  to  examine  the  facilities  for  trade 
granted  by  the  United  States  Government  to  their  own  fishermen. 
By  the  Act  of  18  Feb.  1793,  §  1,  1  Stat.  305,  §  2,  it  is  pro- 
vided — 

"  After  the  last  day  of  May  next,  every  ship  or  vessel  of  twenty 

tons  or  upwards  (other  than  such  as  are  registered)  found  trading 

between  district  and  district,  or  between  different  places  in  the 

same  district,  or  carrying  on  the  fishery  without  being  enrolled 

and  licensed,  or  if  less  than  twenty  tons,  and  not  less  than  five 

tons  in  manner  as  provided  by  the  act,  such  ship  or  vessel,  if 

laden  with  goods  the  growth  or  manufacture  of  the  United  States 

only  (distilled  spirits  excepted,)  or  in  ballast,  shall  pay  the  same 

fees  and  tonnage  in  every  port  of  the  United  States  at  which 

she  may  arrive,  as  ships  or  vessels  not  belonging  to  a  citizen  or 

citizens  of  the  United  States,  and  if  she  have  on  board  any 

articles  of  foreign  growth  or  manufacture,  or  distilled  spirits, 

other  than  sea  stores,  the  ship  or  vessel  together  with  her  tackle, 

apparel  and  furniture  and  the  lading  found  on  board  shall  be 

forfeited."  (26) 

By  the  Act  of  the  18th  Feb.,  1793  §  21,  1  Stat.  323,  §  13, 
it  is  provided  "  and  if  any  ship  or  vessel  licensed  for  carrying  on 
the  fisheries,  shall  be  found  within  three  leagues  of  the  coast, 
with  goods,  wares  or  merchandize  of  foreign  growth  or  manufac- 
ture, exceeding  the  value  of  five  hundred  dollars,  without  having 
such  permission  as  is  herein  directed,  such  ship  or  vessel,  together 
with  her  goods,  wares  or  merchandize  of  foreign  growth  or  man- 
ufacture, imported  therein,  shall  be  subject  to  seizure  and  for- 
feiture." (27) 

It  will  thus  be  seen  that  the  United  States  fishermen  are  not 


(26)  Brightley's  Digest,  p.  139. 

(27)  1  Brightley's  Digest,  p.  286. 
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allowed  to  enter  an  American  port  or  to  come  within  three 
leagues  of  the  coast  of  their  own  country  with  foreign  goods  on 
board  exceeding  five  hundred  dollars,  and  in  fact  in  certain  cases 
if  thoy  do  enter  a  home  port  with  any  foreign  goods  on  board, 
they  and  their  lading  are  forfeited  ;  and  yet  in  the  face  of  such 
legislation  the  President  of  the  United  States  pretends  that 
American  fishermen  should  have  powers  in  Canadian  maritime 
territory  which  are  denied  to  them  in  the  United  States  and  that 
they  should  have  greater  privileges  accorded  them  there  than  are 
granted  to  other  foreigners  and  British  subjects. 

It  may  readily  be  taken  for  granted  that  the  United  States 
Government  does  not  afiford  greater  facilities  to  British  than  to 
its  own  fishermen,  and  as  the  coasting  trade  is,  in  the  United 
States,  closed  to  foreign  bottoms,  it  may  readily  be  imagined  how 
a  claim  to  trade,  similar  to  that  now  urged  by  the  President,  by 
British  fishermen  in  United  States  maritime  territory,  would  have 
been  received  even  during  the  existence  of  the  Reciprocity 
Treaty. 

But  as  has  been  already  observed,  the  rights  of  American  fish- 
ermen arc  to  be  measured  by  the  Convention — ^they  have  the 
rights  of  tanking,  drying  and  curing  fish  thereunder,  they  have  no 
right  to  trade  or  to  bring  foreign  gixnis,  save  sea  stores,  into  Can- 
adian maritime  territory  ;  if  they  do  attempt  to  trade  in  such 
foreign  goods  within  the  jurisdiction  of  Canada  they  are  liable  to 
the  pains  and  penalties  inflicted  upon  smugglers, 

Moreo\'eT  by  the  latter  part  of  Art,  1,  the  Grovemment  of  Great 
Britain  and  the  United  States  agreed  e3q)ressly  that  American 
fishermen  should  be  admitted  to  enter  the  bays  and  harbours  in 
the  non-included  limits,  solely  for  the  purpoâes  of  sbdt^,  rqwdr- 
ing  damage^  of  purchasing  wood,  and  obtaimng  water,  and  for 
wo  other  pyo^x^e  trhatci^cr — ^that  admission  moreover  was  to  be 
given  under  such  restrictions  as  might  be  necessary  to  j««vent 
their  abusing  those  pri^à]«rcs,  Clearly  then  restrictions  were 
considered  neeesMity  by  both  powers,  and  wesue  to  be  Gained  and 
put  in  force,  but  as  the  privileges  extended  overBritiA  maridme 
territory,  it  is  equally  cIcat  that  to  G-re^t  Britain  was  reserved 
un<h"»v  the  said  article  her  iT)eontest4ih]e  right  of  framiii^  the  oon- 
dilions,  under  which  foreicm  vessels  should  be  allowed  to  enter 
British  watei'S,  in  accordance  with  the  proviâons  of  the  Conven- 
tion. This  authority  has  hecn  legally  del(^:ated  to  Canada  by 
(ireat  Britain  ;  it  has  heen  exerceed  by  the  Canadian  ParHament 
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with  moderation,  in  accordance  with  the  principles  of  Interna- 
tional Law  and  the  provisions  of  the  Convention  of  1818  ;  and 
the  restrictions  imposed  are  not  as  severe  as  those  framed  by  the 
United  States  Goverranent  for  the  protection  of  its  own  revenue, 
coasting  trade,  and  fisheries. 

William  H.  Kerb. 


APPENDIX. 


No.  1. 

The  definitive  Treaty  of  Peace  and  Friendship  between  his  Brit- 
tanic  Majesty  and  the  United  States  of  America  ;  signed  at  Paris,  the 
3rd  of  {September,  1783. 

Art.  Ill It  is  agreed,  that  the  people  of  the  United  States  shall 

continue  to  enjoy,  unmolested,  the  right  to  take  fish  of  every  kind  on 
the  Grand  Bank,  and  on  all  the  other  banks  of  Newfoundland  ;  also 
in  the  Gulf  of  St.  Lawrence,  and  at  all  other  places  in  the  sea  where 
the  inhabitants  of  both  countries  used  at  any  time  heretofore  to  fish. 
And  also  that  the  inhabitants  of  the  United  States  shall  have  liberty 
to  take  fish  of  every  kind  on  such  part  of  the  coast  of  Newfoundland 
as  British  fishermen  shall  use  (but  not  to  dry  or  cure  the  same  on  that 
island,)  and  also  on  the  coasts,  bays,  and  creeks  of  all  other  of  His 
Britannic  Majesty's  dominions  in  America  ;  and  that  the  American 
fishermen  shall  have  liberty  to  dry  and  cure  fish  in  any  of  the  un- 
settled bays,  harbours,  and  creeks  of  Nova  Scotia,  Magdalen  Islands, 
and  Labrador,  so  long  as  the  same  shall  remain  unsettled  ;  but  so 
soon  as  the  same,  or  either  of  them,  shall  be  settled,  it  shall  not  be 
lawful  for  the  said  fishermen  to  dry  or  cure  fish  at  such  settlement 
without  a  previous  agreement  for  that  purpose  with  the  inhabitants, 
proprietors,  or  possessors  of  the  ground. 


No.  2. 

Convention  between  Great  Britain  and  the  United  States,  signed 
at  London,  October  20,  1818. 

Art.  I. — Whereas  differences  have  arisen  respecting  the  liberty 
claimed  by  the  United  States,  for  the  inhabitants  thereof,  to  take,  dry 
and  cure  fish,  on  certain  coasts,  bays,  harbours,  and  creeks,  of  His 
Britannic  Majesty's  Dominions  in  America,  it  is  agreed  between  the 
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high  contracting  parties,  that  the  inhabitants  of  the  said  United 
States,  shall  have,  foreyer,  in  common  with  the  subjects  of  ELis  Brit- 
annic Majesty,  the  liberty  to  take  fish  of  everj  kind,  on  that  part  of 
the  southern  coast  of  Newfoundland,  which  extends  from  Cape  Ray 
to  the  Rameau  Islands,  on  the  western  and  northern  coast  of  New- 
foundland, from  the  said  Cape  Ray  to  the  Quirpon  Islands,  on  the 
shores  of  the  3Iagdalen  Islands,  and  also  on  the  coasts,  bays,  har- 
bours and  creeks,  from  Mount  Joly,  on  the  southern  shore  of  Labrador 
to  and  through  the  Straits  of  Belleisle,  and  thence  northwardly  in- 
definitely along  the  coast,  without  prejudice,  however,  to  any  of  the 
exclusive  rights  of  the  Hudson's  Bay  Company  :  and  that  the  Ameri- 
can fishermen  shall  also  have  liberty,  forever,  to  dry  and  cure  fish  in 
any  of  the  unsettled  bays,  harbours,  and  creeks,  of  the  southern  part 
of  the  coast  of  Newfoundland  hereabove  described,  and  of  the  coast 
of  Labrador  ;  but  so  soon  as  the  same,  or  any  portion  thereof,  shall 
be  settled,  it  shall  not  be  lawful  for  the  said  fishermen  to  dry  or  cure 
fish  at  such  portion  so  settled,  without  previous  agreement  for  such 
purpose,  with  the  inhabitants,  proprietors,  or  possessors  of  the  ground. 
And  the  United  States  hereby  renounce  forever,  any  liberty  heretofore 
enjoyed  or  claimed  by  the  inhabitants  thereof,  to  take,  dry  or  cure 
fish  on  or  within  three  marine  miles  of  any  of  the  coasts,  bays,  creeks, 
or  harbours  of  His  Britannic  Majesty's  Dominions  in  America,  not 
included  within  the  above  mentioned  limits  ;  provided,  however,  that 
the  American  fishermen  shall  be  admitted  to  enter  such  bays  or  har- 
bours, for  the  purpose  of  shelter  and  of  repairing  damages  therein,  of 
purchasing  wood,  and  of  obtaining  water,  and  for  no  other  purpose 
whatever.  But  they  shall  be  under  such  restrictions  as  may  be  ne- 
cessary to  prevent  their  taking,  dr>'ing  or  curing  fish  therein,  or  in 
any  other  manner  whatever  abusing  the  privileges  hereby  reserved 
to  them. 


No.  3. 


Treaty  between  Great  Britain  and  the  United  States,  relative  to 
Fisheries,  Commerce,  and  Navigation,  signed  at  Washington,  June  5, 
1854: 

Art.  1. — It  is  agreed  by  the  High  Contracting  Parties,  that  in  addi- 
tion to  the  liberty  secured  to  the  United  States  fishermen  by  the 
above  mentioned  Convention  of  October  20,  1818,  of  taking,  curing, 
and  drying  fish  on  certain  coasts  of  the  British  North  American  Col- 
onies therein  defined,  the  inhabitants  of  the  United  States  shall  have, 
in  common  with  the  subjects  of  Her  Britannic  Majesty,  the  liberty  to 
take  fish  of  every  kind,  except  shell-fish,  on  the  sea-coasts  and  shores, 
and  in  the  bays,  harbours,  and  creeks  of  Canada,  New  Brunswick, 
Nova  Scotia,  Prince  Edward's  Island,  and  of  the  several  islands  there- 
unto adjacent,  without  being  restricted  to  any  distance  from  the 
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shore  ;  with  permission  to  land  npon  the  coasts  and  shores  of  those 
Colonies  and  the  islands  thereof,  and  also  upon  the  Magdalen  Islands, 
for  the  purpose  of  drying  their  nets  and  curing  their  fish  :  provided 
that  in  so  doing  they  do  not  interfere  with  the  rights  of  priyate  pro- 
perty, or  with  British  fishermen  in  the  peaceable  use  of  any  part  of 
the  said  coast  in  their  occupancy  for  the  same  purpose. 

It  is  understood  that  the  above  mentioned  liberty  applies  solely  to 
the  sea  fishery,  and  that  the  salmon  and  shad  fisheries,  and  all  fisher, 
les  in  rivers,  and  the  mouths  of  rivers,  are  hereby  reserved  exclusively 
for  British  fishermen. 


No.  4. 
Circular  relating  to  Canadian  In-Short  FUheriet, 

Taii^SUBT  DXPABTMEKT, 

Washington,  June  9,  1870. 

Sir, — In  compliance  with  the  request  of  the  Secretary  of  State, 
you  are  hereby  authorised  and  directed  to  inform  all  masters  of  fish- 
ing vessels,  at  the  time  of  clearance  from  your  port,  that  the  author- 
ities of  the  Dominion  of  Canada  have  terminated  the  system  of  grant- 
ing fishing  licenses  to  foreign  vessels,  under  which  they  have  hereto- 
fore been  permitted  to  fish  within  the  maritime  jurisdiction  of  the 
said  Dominion,  that  is  to  say,  within  three  marine  miles  of  the  shores 
thereof  ;  and  that  all  fishermen  of  the  United  States  are  prohibited 
from  the  use  of  such  in-shore  fisheries,  except  so  far  as  stipulated  in 
the  first  article  of  the  Treaty  of  October  20, 1818,  between  the  United 
States  and  Great  Britain,  in  virtue  of  which  the  fishermen  of  the 
United  States  have,  in  common  with  the  subjects  of  Her  Britannic 
Majesty,  the  liberty  to  take  fish  of  every  kind  on  that  part  of  the 
southern  coast  of  Newfoundland  which  extends  from  Cape  Bay  to  the 
Bameau  Islands,  on  the  western  and  northern  coast  of  Newfoundland, 
from  the  said  Cape  Bay  to  the  Quirpon  Islands,  on  the  shores  of  the 
Magdalen  Islands,  and  also  on  the  coasts,  bays,  harbours,  and  creeks, 
from  Mount  Joly,  which  was,  when  the  treaty  was  signed,  on  the 
southern  coast  of  Labrador,  to  and  through  the  Straits  of  Belleisle, 
and  thence  northwardly,  indefinitely  along  the  coast,  without  preju- 
dice, however,  to  any  exclusive  rights  of  the  Hudson's  Bay  Company  ; 
and  have  liberty  forever  to  dry  and  cure  fish  in  any  of  the  unsettled 
bays,  harbours,  and  creeks,  of  the  southern  part  of  the  coast  of  New- 
foundland, above  described,  and  of  the  coast  of  Labrador,  unless  the 
same,  or  any  portion  thereof,  be  settled,  in  which  case  it  is  not  lawful 
for  the  said  fishermen  to  dry  or  cure  fish  at  such  portion  so  settled, 
without  previous  agreement  for  such  purpose  with  the  inhabitants. 

Vol.  I.  F  No.  1. 
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proprietoni,  or  possessors  of  the  ground  ;  and  also,  are  admitted  to 
emer  any  other  bajs  or  harbours,  for  the  purpose  of  shelter  and  of 
r>e>painn$  damans  therein,  of  poxchasing  wood,  and  of  obtaining 
wawr«  «ni/or  no  other  purpote  wkaUttr,  subject  to  snch  restrictions  as 
maj  Iv  n<HV$âary  to  prevent  their  taking,  drying,  or  coring  fish 
thcivin«  CUT  in  anr  other  manner  whatever  abnsing  the  privileges  re- 
«erY\^d  to  them  as  above  expressed.  ISshenmen  t^  the  United  State*  are 
V*>«i  ;:>  fv^evv*^  rW  British  latre  amd  rt^ulatîous/ot  the  re^tatiim  amdpre- 
it'^^iij'm  ^*i\i  isventz  to  the  eame  aiemt  to  wk»cà  they  are  applicable  to 

The  Oana^lian  law  of  the  22d  of  Mav,  19SS,  31  Yict^na,  cap.  61, 
iniitule>)  *^iln  Act  i«<$pecting  fishing  by  foreign  vessels,"  and  the  Act 
a$$^Mtt«si  to  oo  the  12th  May,  1$T0«  intituled  ^' An  Act  to  amend  the 
As^t  iv^^pev^ù:^  fishittjJT  by  foieign  vessels»**  amo«ig  other  things,  enact 
t^t  any  cv>aami$:$iv>ned  officer  of  Her  Majessys  navy,  «erring  on 
boa^  02  :9UKy  vv«:$el  of  Her  Majesty*»  navy,  cmising  and  being  in  the 
v:ikïe:«  oz  0t&2bib4a  tor  the  porpoi^  of  a)âfofding  procectioo  to  Her  Ma- 
V*5>'îS^  $uV<vts  eE,^:^^  in  the  fisheries;  or  any  ct?auaÈs»oned  officer 
c;  H.-r  Mj»v^îv  *  na^y,  fishery  officer^  oc  stipeadiaiy  ms^istrate,  oo 
K>e^  0£  as^  veis^I  beloo^ring  to  or  in  the  service  of  the  Government 
<»>£  Oiki^ij^ijk  ais^l  em^^loyvd  in  the  serrice  of  pcosecctn^  the  fi&bene%  or 
a9^  s'âl.vc  0£  t!!^^  cai$QOflK$  of  OmwK.  sheriff;  miiLÎiliaH  ,  or  osh«  per- 
$iA  liuly  coaL9tù$$tOQ!ea  i)r  that  pvpose^  way  $o  ott  board  of  aayship, 
vei$6s^^.  or  b^>«s»  witMit  any  harbo«r  in  C^nadbL  or  hov^zing  pa  British 
wa5^rs>  ^iTUiia  three  marittf»  mile«  of  any  of  the  coasfes^  b«vsy  ereehs, 
Of  hdcWu:^  Î&  V^aaMisv  an»i sssy  on  bosurd  so  k«ç  as  ^e  ^mj  n  laiFa 
wiTàiSL  $iKh  ^^:^>e  oc  «ii;>5aace  ;  afti  that  any  on»  of  s«(rh  officers  or 
|Kr^$Oits  <à(î  a2^^  aJS^vtr  mentiosieOl  ma^  bna^  any  shîp«  v«awl«  or  boat 
bv^iu^  wi^ùzii  aay  îlâcbottr  in  Ouaftiai^  or  h»v«3n^  <  ù  B^itsh  wascss) 
wiVKa  Virex?  at^tit^?  miieu  ot  an^r  of  th^  cowas^  li«^  «raaj^  or  bar-. 
bo<tft>^  i&  Oaaâ»ifl^  ûi^  port»  an4  ^«îarch  her  cac^.  ami  ma^  al»»  ^»*- 
suzis?  ^^  afedLjJier  u^on  oaih^  tonchin^  th^  cargo  ^si  vov^o  ;  aai  if 
ta^  ittAiMier  or  ^^^r^jon  tJa  coa»Ka»i  $haU  qos  nrttty  answer  the  qiaes- 
uoa^  ya&  ¥>  ^m  in  $u«.'h  e^aminauon»  he  shall  ^cfiiis  fi»r  hnmiEed 
^ii^^lar:^;  aità  ii  $uch  :ihij>*  ve<$^»  or  boas,  be  âMeign»  or  uis  msvigated 
%,vorùi2i^  to^  the  Iaw$  oi  th^  Vuite^  ISLlng^iMB»  or  of  Ommia»  ami  has 
been  touna  ashing  or  .>?ep*ttn$  «>  «eh»  or  so  havo  boen  ig«fciftg  (fa 
Briush  Wiuers.)  wiijiin  %hfee^  afcarine  mil*»  of  any  o^did  coaac^  baysy 
sr^N^  or  bâf  ))our^  vh  OsbaJibi»  not  inciudwl  within  ^k»  above  9Û&. 
uoiK\â  linuui»  ^lUkOttt  a  Uoen^>  or  .tftier  th^  ejipitasio^  pocbod 

aumea  in  the  laiJt  !xv^ari#  $ra&«ea  to  snob  «hip,  voa^I^  or  bona,  nnfar 
wis?  àr;>L  ^«.vuott  oi  Tihia  Ao«^  5»ch  «hip,  ite«seî«  or  b^itt»  and  ^0  «Khhr^ 
Ti^iug.  Ai>i«r^l,  fomiiuw,  siore«>  and  car^o  ther^oî;  ^all  bo  fiit3&xtee«L 
Aiiù  :ûu6  Ali  iooOts^  «hip«,  vi9«:$^^  and  boacs;,  a&d  tho  «askio*  coi^ciig; 
App^rtù,  tormiur^,  sM>i^  and  oar^^^  liabio  a»  ïbré^itQi^  nuter  ttù 
AcSy  aw^  bo  :>i^iatNi  and  s«N.U{%ia  by  any  odkers^  or  pec^oo^ 
in  ÙK$  s«x\m4  :$«îvuott  oi  ùu&  A<^    A:kL  <very  nenson 
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officer  or  person  in  the  execution  of  his  duty  under  this  Act,  or  aiding 
or  abetting  any  other  person  in  any  opposition,  shall  forfeit  eight 
hundred  dollars,  and  shall  be  guilty  of  a  misdemeanor,  and  upon  con- 
viction be  liable  to  imprisonment  for  a  term  not  exceeding  two  years. 

It  will  be  observed^  that  the  warning  formerly  given  is  not  required  under 
the  amended  Act,  but  that  vessels  trespassing  are  liable  to  seizure  without 
such  warning. 

On  the  8th  of  January,  1870,  the  Governor  General  of  the  Dominion 
of  Canada,  in  Council,  ordered  that  suitable  sailing  vessels,  similar  to 
the  "  La  Canadiennes^'  be  chartered  and  equipped  for  the  service  of  pro- 
tecting the  Canadian  inshore  fisheries  against  illegal  encroachments 
by  foreigners,  these  vessels  to  be  connected  with  the  police  force  of 
Canada,  and  to  form  a  marine  branch  of  the  same.  It  is  understood 
that,  by  a  change  of  the  boundaries  between  Canada  and  Labrador, 
the  Canadian  Territory  now  includes  Mount  Joly,  and  a  portion  of 
the  shore  to  the  east  thereof,  which,  in  the  Treaty  of  1818,  was  de- 
scribed as  the  southern  coast  of  Labrador.  This  municipal  change  of 
boundary  does  not,  however,  interfere  with  the  rights  of  American 
fishermen,  as  defined  by  the  treaty,  on  that  portion  of  what  was  the 
southern  coast  of  Labrador,  east  of  Mount  Joly. 

Very  respectfully, 

Gbo.  S.  Boutwill, 

Secretary  qfthe  Treasury. 
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L'ARBITRAGE  PROVINCIAL. 

L'article  142  de  TActe  de  rAmérique  Britamiiqne  da  Nord, 
1SG7,  di^olaro  :  ^^Le  partage  et  la  répartition  des  dettes,  crédits, 
obligations,  propriétés  et  de  l'actif  du  Haut  et  du  Bas-Canada 
seront  renvoyés  à  la  décision  de  trois  arbitres,  dont  Tun  sera 
clioi^  par  lo  gouvernement  d'Ontario,  Tun  par  le  gouvernement 
do  Québec  et  Tautro  par  le  gouvernement  du  Canada  ;  le  choix 
des  arbitres  n'aura  lieu  qu'après  que  le  parlement  du  Canada  et 
les  législatures  d'Ontario  et  de  Québec  auront  été  réunis  ;  l'arbitre 
choisi  par  lo  gouvernement  du  Canada  ne  devra  être  domicilié  ni 
dans  Ontario  ni  dans  Quebec."  L*acte  ne  contient  aucune  autre 
disposition  sur  l'Arbitrage  Provincial. 

Conformément  à  cette  clause,  trois  arbitres  furent  choisis: 
L'honorable  J.  IL  Graj^  M.  P.,  pour  le  Gouvernement  du 
Canada  ;  Thonorable  ^Juge  C,  D.  Day,  pour  le  Crouvemement 
de  Québec^  et  l'honorable  D.  L.  Macpherson^  Sénateur,  pour  le 
Gouvernement  d'Ontario.  Les  hcmoraUes  arbitres  commencè- 
rent à  procéder  ;  mais  avant  l'enquête,  la  plaidoirie  des  parties  et 
r  instruction  finale  de  la  cause,  rhonorable  Juge  Daj  envoya  au 
Gouvernement  de  Québec  sa  résignation^  qui  fut  acceptée  et 
slgttiôiV  sans  délai  aux  deux  autres  arbitres.  Malgré  les  protes- 
tations de  la  Province  de  Québec»  les  honorables  Gray  et  Macpher- 
sou  jugèrent  qu'il»  avaient  le  pouvoir  de  continuer  la  procédure 
et  de  décider  seuls  la  matière  de  l'arbitrage  ;  et  de  fait  le  1er 
Septembre  deruier>  après  avoir  tenu  pfaisiears  séances  où  la  Pro* 
viuco  d'Ontario  fit  sa  preuve  et  fut  entendue  au  mérite,  en 
rabsenco  de  l'avocat  du  Gouvernement  de  Québec,  une  sentence 
fut  rendue  par  la  majorité  des  arbitres^  pour  les  raiscms  énoncées 
dans  leur  rapport  et  qui  sont  aussi  exposées  dans  le  Canada 
Luw  Journal  de  Toronto.* 

La  l^rovince  de  Québec^  qui  s'estime  lésée  par  cette  sentence, 
proteste  contre  sa  justice  et  sa  légalité;  et  à  la  prochaine  session 
du  Parlement  du  Canada^  la  questÎKA  sera  soumise  à  la  Chambre 
des  Communes.  Nous  espérons  qu'une  étude  du  sujet  unique- 
ment au  point  de  vue  du  droit  et  en  dehors  de  toute  consLdéra- 


•  LivrwHon  U'aoat  l$ro>  pp.  212-2XS. 
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tion  ou  influence  politique^  ne  sera  pas  sans  intérêt  au  Barreau 
en  particulier  et  au  public  en  général. 

La  loi  commune  de  l'Angleterre,  spécialement  introduite  en 
matières  civiles  dans  la  Province  d'Ontario,  exige  l'unanimité  des 
arbitres  dans  les  arbitrages  d'une  nature  privée,  à  moins  que  le 
contraire  ne  soit  stipulé  dans  le  compromis  ou  la  soumission.  Au 
contraire,  dans  la  Province  de  Québec,  où  le  droit  commun  Fran- 
çais gouverne,  la  majorité  est  alors  suffisante,  à  moins  que  ce 
pouvoir  ne  soit  enlevé  par  le  compromis.  Enfin  en  matière  d'ar- 
bitrage public,  la  règle  du  droit  commun  Anglais  est  que  la 
majorité  suffit,  même  lorsque  la  commission  des  arbitres  est 
silencieuse  à  cet  égard  ;  et  c'est  cette  règle  que  les  honorables 
Gray  et  Macpherson  ont  cru  devoir  adopter. 

Après  avoir  cité  une  couple  d'arrêts  plus  ou  moins  douteux  des 
tribunaux  anglais  et  quelques  décisions  plus  positives  des  cours 
américaines,  les  honorables  arbitres  concluent  :  "  These  cases  then 
determine  that  in  matters  of  public  arbitration  or  reference, 
though  provisions  to  that  eflfect  be  not  specially  made,  the  decision 
of  a  majority  shall  be  incident  to  the  reference.  The  14:2nd 
section  of  the  British  North  America  Act,  1867,  must  come 
within  this  rule  ;  were  it  not  so  intended,  the  section  would  be 
superfluous,  because  one  party  in  a  great  question  of  public  im-* 
portance  could  prevent  a  decision."* 

Les  honorables  arbitres  sont  d'opinion  que  cette  règle  du  droit 
commun  anglais  doit  s'appliquer  à  l'Acte  de  l'Amérique  Britan- 
nique du  Nord,  parceque  s'il  en  était  autrement,  l'une  des  parties 
pourrait  empêcher  une  décision.  Véritablement,  on  a  raison 
d'être  surpris  d'entendre  des  juges,  saisis  d'une  cause  aussi  im- 
portante que  celle  de  l'Arbitrage  Provincial,  décider  des  questions 
de  droit  sur  des  motifs  ah  inconvenientihus.  Comme  tous  juges, 
les  honorables  arbitres  étaient  chargés  d'appliquer  la  loi  et  non 
pas  de  la  réformer  ]  ils  devaient  juger  sans  égard  aux  inconvé- 
nients, sans  même  considérer  si  la  commission  deviendrait  caduque 
ou  illusoire  avec  la  règle  de  l'unanimité  des  arbitres. 

N'est-il  pas  étonnant  de  voir  des  légistes  anglais  s'alarmer  des 
vices  et  des  dangers  du  principe  de  l'unanimité  arbitrale,  eux  qui 
sont  appelés  tous  les  jours  à  le  mettre  en  pratique,  lorsqu'il 
s'agit  des  intérêts  privés  qui  pourtant  sont  dans  certains  cas  d'une 
grande  valeur  ?    Enfin,  s'il  est  un  cas  où  ce  principe  doit  être 

*  Canada  Law  Journal,  vol.  6,  p.  215. 
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accepté,  c^est  celui  de  Tarbitrage  public,  parcequ*  alors  les  matières 
en  litige  sont  en  général  d'une  haute  importance  et  qu'elles  néces- 
sitent les  meilleures  conditions  d'un  juste  examen?  Faut-il 
ajouter  que  la  décision  unanime  des  arbitres  offre  plus  de  garantie 
que  celle  de  la  majorité. 

Mais  laissons  là  les  données  de  la  raison  et  du  bon  sens,  pour 
nous  arrêter  au  droit  particulier  consacré  par  les  honorables 
Gray  et  Macpherson. 

Lorsque  l'honorable  juge  Day  se  retira,  la  cause  n'était  pas 
finalement  instruite,  ni  prête  à  être  jugée,  l'enquête  n'étant  pas 
même  commencée.  En  référant  au  rapport  du  Canada  Law 
Joumaly  tout  bref  qu'il  soit  sur  les  faits,  on  voit  que  cette  résig- 
nation fut  amenée  par  la  décision  d'un  point  préliminaire,  et 
qu'enfin,  immédiatement  après  avoir  prononcé  sur  l'effet  de  la 
résignation  de  leur  collègue,  "  the  arbitrators  then  proceeded  to 
hear  the  arguments  of  counsel  for  Ontario  on  several  of  the  heads 
stated  in  the  printed  case  for  that  Province,  and  some  progress 
having  been  made,  the  arbitration  was  adjourned  until  the  next 
day."  De  fait  plusieurs  séances  ^ent  tenues  après  la  résigna- 
tion de  l'honorable  juge  Day,  où  la  Province  d'Ontario  procéda 
ez  parte  à  sa  preuve  et  à  sa  plaidoirie  au  mérite. 

La  première  question  que  les  deux  arbitres  restant  en  office 
avaient  à  examiner,  était  de  savoir  s'ils  avaient  juridiction  pour 
continuer  l'instruction  de  la  cause.  C'est  ce  qu'ils  n'ont  pas  fait. 
Autre  chose  est  le  pouvoir  de  la  majorité  de  décider  un  litige  en 
état  d'être  jugé  et  autre  chose  est  celui  de  poursuivre  et  com- 
pléter seule  une  instruction  commencée  devant  tous  les  arbitres. 

N'est-ce  pas  un  principe  élémentaire  du  droit  Anglais  et  du 
droit  Français  que  l'instruction  d'une  cause  commencée  devant 
certains  juges,  qui  en  sont  saisis,  doit  être  terminée  devant  les 
mêmes  juges,  sauf  à  la  majorité,  s'il  y  a  lieu,  le  droit  de  juger,  et 
ce  à  peine  de  nullité.  Cette  règle  de  procédure  est  strictement 
suivie  dans  toutes  les  juridictions  judiciaires,  tant  en  Angleterre 
qu'à  Québec  et  à  Ontario. 

Supposons  que  l'honorable  jnge  Day  ûit  décédé  durant  le  cours 
de  l'instruction,  en  tout  temps  avant  le  jugé  du  litige,  pourrait-on 
soutenir  qu'une  nouvelle  commission  ne  fut  devenue  nécessaire, 
tout  comme  si  aucun  procédé  n'eût  été  fait  ?  Et  pourquoi  en 
serait-il  autrement,  lorsque  l'un  des  arbitres  se  retire  durant  Tin- 
struotion,  et  qu'û  laisse  ainsi  sa  partie  principale  sans  représentant 
dans  la  cause  ? 
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Les  honorables  arbitres  n'ont  cité  aucune  autorité,  ni  donné 
aucune  raison  pour  établir  une  exception  à  Tégard  des  procédures 
devant  des  arbitres  ;  et  Ton  peut  affirmer  de  suite,  sans  craindre 
de  se  tromper,  que  la  chose  leur  était  impossible.  Les  précédents 
mêmes  qu'ils  invoquent  comme  reconnaissant  à  la  majorité  des 
arbitres  le  droit  de  juger,  sont  sur  la  question  de  procédure  con- 
traires à  la  position  qu'ils  ont  assumée. 

Dans  la  cause  de  Green  v,  Miller  *  "  ail  the  arbitrators  met 
and  heard  the  proofs  and  allegations  of  the  parties."  Dans  celle 
de  Grinley  v.  Barker  f  "  all  the  arbitrators  were  regularly  assem- 
bled," lors  de  la  reddition  du  jugement.  Ces  deux  cas  sont 
pourtant  les  principales  autorités  des  honorables  arbitres  ;  et  si 
l'on  ajoute  que  ces  quelques  lignes  se  trouvent  dans  leurs  citations 
mêmes,  on  ne  peut  s'empêcher  de  se  demander  comment  ils  ont 
entièrement  négligé  de  prendre  en  considération  ce  premier  point 
de  leur  juridiction?  Le  public  ne  s'en  étonnera  pas  lorsqu'il 
apprendra  que  l'un  des  honorables  arbitres  a  été  forcé  de  faire 
dans  son  rapport  ce  remarquable  aveu  :  '^  Unskilled  as  I  am  in 
legal  technicalities^  taking  an  equitable  common  sense  view  of 
the  question,^ ^  &c.  C'est  donc  de  l'équité  et  du  common  sense  (qui 
n'est  pas  toujours  le  bon  sens,  surtout  en  matières  légales),  et  non 
du  droit,  que  les  honorables  juges  ont  voulu  consacrer  par  leur 
sentence.  Personne  ne  doit  maintenant  être  surpris  qu'ils  n'aient 
donné  aucune  attention  à  la  condition  sine  qvà  non  que  leurs 
autorités  prescrivent  pour  la  validité  du  vote  final  de  la  majorité 
des  arbitres,  savoir,  que  la  cause  doit  être  en  état  d'être  jugée  ? 
Elle  leur  a  paru  sans  doute  une  legal  technicality,  aussi  peu  com- 
préhensible que  pratique.  En  lisant  les  rapports  des  deux  causes 
déjà  citées,  on  verra  que  les  juges  Anglais  et  Américains,  qu'ils 
ont  prétendu  suivre,  sont  d'un  avis  différent. 

Les  décisions  anglaises  ne  manquent  pas  sur  cette  partie  du  sujet» 

Dans  une  cause  de  Thorpe  v.  Cooper,  X  le  lord  juge-en  chef 
Best  disait  :  '^  Awards  made  under  acts  of  Parliament  are  governed 
by  the  same  rules  as  apply  to  awards  made  on  the  submissions  of 
individuals"  ;  et  il  n'y  a  aucun  doute  qu'en  matière  d'arbitrage 
privé,  la  cause  doit  être  instruite  devant  tous  les  arbitres.  '^  The 
award  of  the  arbitrators,"  disait  le  juge  Coleridge  in  re  Wade  v. 
Bowling,  §  '^must  be  done  simuL  and  semeZ."  || 

*  6  Johns.  38.  t  1  Bob.  &  Pul.  236. 

X  5  Bing.  16,  1828.  §  1854  Eng.  L.  &  Eq.  Bep.  107. 

II  Yoir  aussi  Peterson  v.  Ayre  (30  ib.  636). 
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Dana  la  caoae  de  King  v.  WhUaker,  *  citée  par  TaTOcat  d'Oo- 
tario,  et  où  il  s'agiasait  d'un  arbitrage  en  yertu  d'un  statut,  le 
lord  juge-eu^ef  Tenterdeu  s'ei^rima  ainsi  :  "  Now  if  by  law  an 
apportionment  made  by  two  aooordii^  to  their  opinion,  after  a 
m^t%9tg  of  all  tkrte^  is  good,  we  ought  not  to  grant  a  mandamms 
to  the  three  ;  and  we  are  of  opinion  that  by  law  an  apportion- 
ment made  by  the  two  (the  tkree  kartmg  me/),  b  a  good  i^portion- 
ment.*'  Ici  oomme  dans  les  antres  cas,  tous  les  arbitres  ont  si^ 
ju5»qu*  au  jiK?^  du  litige. 

En  ^^fèrànt  à  Caldwell  oa  Arhttmtiom^  à  l'endroit  dté  par  les 
bv>a-h>nlOe  arbîti>âs<f  on  tzoure  la  mtee  rèA  dairement  âioncée  : 
^'  Kdh>Mt$k^'  dit-iL  '"^  appcàntod  under  a  sUmte  muft  ail  meet  and 
h^^  the  ptftks;^  but  the  dedâon  of  the  majority  will  be  lûnding/' 

Aux  Eiats^Unts^  o4  le  droit  commun  »*^^î<  domîae,  tous  les 
arb^iret^  en  maxièie  puKiqve  comme  en  maiSèie  pnrée,  doÎTent 
ente^g^ire  lo$  panks  axant  i^ve  la  mijcirisé  poisse  se  proooneer. 
0<9  oe  qu  izhiSque  la  dêdskm  en  casse  de  Greem  r.  JaUer 
^i^À  mmùvwnèe^  et  c^^a  a«si  la  dcicsrâe  qa'cnt  consacrée 
^^xs^éemi^  autKS^  azT>^:^  ^     ^  If  aZ  kad  hearl  tLe  panks."^  diaût 

V  J^WS^^OhCW  Paramfi;  «  np  Swrf  r.  Pr'û:::î^  -  îwv>  mizht  haie 
ito)^  a  iv^'^  s^antsa  aie  «Boat  df  ûie  ôiri  :  l^zi  his  opinion 
asïi  a;:^c%ix»^«^  si^c^i  kax^  kai  aoi  «y-f^^^mw^  «a  ;âïe  ti^iirments  of 
^^>.NÛ>^c^aa)i  \Axy^«v«à;n^^ia£dSmBSI^1^a!t.aJLÎ»^a^£^  ke  mizht 
^^tKk^c  V^^^  <^^^8iaM^*^  I^ims  ia  «tins»  >Àf  CàmàtarliBtil  r.  y<i;fnk 
5  /ir**/»*;x.j  X^ukuL  C-  J^  *iaà:  **•  -T**  tfyfr  ^  j'jyju  hearimg  oj 
C'iti  TvûTçv^f  ,evA  rWit?*  cr/*A/#'^  M  îW  "UTt  sMCtcic»  ami  ^isizec  a  re- 
HViœni.Qas)m:iL  >mir  ^"^  ûie  ?<ittN«  aàiMfi  ànmsi^kaelj.  «r  lelwse 

V  ^^viustiiî  m:.^  ^  ^onsàMOL  vie  v  xrwt  anj  uànhnL.  âa  «aie  two 

^  4Utr  iuiti  ,àta^  )^»  ^  «a^  ^Aççùetr  as  satan»  ^  TJLrae  de 


l'arbitrage  provincial.  73 

honorables  arbitres,  comment  ont  ils  pu  l'ignorer,  vu  encore  qu'elle 
est  conforme  au  droit  commun  de  la  Province  de  Québec  ? 

L'article  1346  de  notre  Code  de  Procédure  Civile  déclare  que 
"  les  arbitres  doivent  entendre  les  parties  et  leur  preuve  respec- 
tive" ;  et  l'article  1348  ajoute  que  "le  compromis  demeure  sans 
effet  dans  le  cas  de  décès,  refus,  déport  ou  empêchement  d'un 
des  arbitres,"  ou  suivant  la  version  anglaise,  "  in  the  case  of 
death,  refusal^  withdrawal,  or  inability  to  act  of  one  of  the 
arbitrators." 

En  référant  aux  commentateurs,  on  verra  que  tel  a  toujours 
été  et  tel  est  encore  le  droit  commun  de  la  France.     "  Les  arbi 
très,"  dit  Mongalvry,*  "doivent  coopérer  simultanément  à  tous 
les  actes  de  l'instruction,  à  tous  les  procès  verbaux  de  leur  minis- 
tère, comme  enquêtes,  interrogatoires  sur  faits  et  articles,"  &c.f 

Ces  r^les  sont  de  droit  immémorial  ;  on  les  retrouve  dans  le 
droit  romain,  dont  les  maximes  appuyées  généralement  sur  le  droit 
naturel  ont  si  largement  passé  dans  le  domaine  du  droit  public 
moderne.  "S'il  y  a  trois  arbitres,"  dit  La  Combe,J  "la  signa- 
ture de  deux  est  suffisante;  mais  il  faut  qu'ils  opinent  tous 
ensemble  :    Svfficere  duorum  consensum  si  praesens  fuerit  et 

tertiuSy  ALIOQUIN  ABSENTE  EO,  LICET  DUO  CONSENTIANT,  ARBI- 
TRIUM  NON  YALERE  ;  quià  in  plurcs  fuit  compromissum,  et 
potuit praesentia  ejus  trahere  eos  in  ejus  sententiam."  ^ 

En  voilà  plus  qu'il  ne  faut  pour  démontrer  qu'en  supposant 
que  la  majorité  des  Arbitres  Provinciaux  avait  pouvoir  de  juger 
l'objet  de  l'arbitrage,  elle  n'avait  pas  pouvoir  d'entendre  la  con- 
tinuation de  l'instruction  de  la  cause,  comme  la  preuve  et  la 
plaidoirie  d'une  des  parties.  Même  du  consentement  des  deux 
Provinces,  cette  procédure  eût  été  irrégulière  et  nulle  ;  car  elle 
n'est  pas  autorisée  par  le  statut  qui  établit  leur  juridiction. 

Mais,  dira-t-on,  ces  règles  ne  concernent  que  les  arbitrages  na- 
tionaux ou  intérieurs.  A  cette  objection  nous  répondons  d'abord 
que  c'est  ainsi  que  les  honorables  Gray  et  Macpherson  ont  con- 
sidéré l'Arbitrage  Provincial. 

•  Traité  de  l'Arbitrage,  p.  249. 

t  Pothier,  Proc.  Civile,  p.  109  ;  Code  de  Proc.  Français,  art.  1011 
-^1012  ;  arrêt  de  la  Cour  de  Cassation  du  2  Sept.  1811,  D.,  t.  1er,  687  ; 
De  La  Bilennerie,  De  l'Arbitrage,  pp.  196 — 207. 

X  Jurisprudence  Civile,  Vo.  Compromis,  No.  3. 

§  L.  17,  §  7j  de  recept.  qui  arbitr. 


74  l'abbitraox  provincial. 

Et  pourquoi  en  sendt-il  autrement  à  propos  de  l'arbitrage  inter- 
colonial, lorsque  Pacte  qui  Tordonne  n'a  pas  de  disposition  sur  le 
sujet?  "Les  arbitres,"  dit  d'ailleurs  Fiore, *  "ne  peuvent 
procéder  séparément  et  doivent  se  réunir  pour  prononcer  la  sen- 
tence définitive."  Heffterf  dit  encore:  '^Lorsque  plusieurs 
arbitres  ont  été  nommés  sans  que  leurs  fonctions  respectives  aient 
été  déterminées  d'avance,  ils  ne  peuvent,  suivant  l'intention  pré- 
sumée des  parties,  procéder  séparément." 

Passons  maintenant  à  l'examen  de  la  seconde  et  dernière  partie 
du  sujet.  La  sentence  arbitrale  doit-elle  être  unanime  ou  simple- 
ment à  la  pluralité  des  voix  ? 

Le  savant  avocat  pour  la  Province  d'Ontario  a  prétendu  dans 
sa  plaidoirie  que  l'Acte  d'Interprétation  des  statuts  de  la  Puis- 
sance du  Canada  s'appliquait  à  l'article  142  de  l'Acte  de 
l'Amérique  Britannique  du  Nord,  1867.  Or,  cet  acte  déclare  :J 
"  Lorsqu'un  acte  ou  une  chose  doit  être  accompli  par  plus  de 
deux  personnes,  la  majorité  d'entr'eiles  peut  l'accomplir."  H  est 
clair  que  ce  statut,  passé  par  une  législature  coloniale  dans  le 
but  d'interpréter  ses  propres  ordonnances  (voir  préambule  de 
l'acte),  ne  peut  s'appliquer  à  un  statut  impérial.  En  toute  justice, 
il  faut  ajouter  que  les  honorables  arbitres  n'ont  pas  cru  devoir 
adopter  cet  étrange  argument  du  savant  avocat.  Es  n'y  font  pas 
même  allusion  dans  les  notes  de  leur  jugement. 

Suivant  le  rapport  des  honorables  arbitres,  ils  avaient  pouvoir 
de  décider  seuls,  uniquement  parceque  le  droit  commun  anglais 
leur  donne  ce  pouvoir. 

L'on  pourrait  peut-être  mettre  en  question  l'autorité  résultant 
dos  quelques  décisions  anglaises  invoquées  à  l'appui  de  cette 
doctrine.  Elles  paraissent  contraires  à  la  doctrine  énoncée  par  le 
lord  jugc-en-chef  Best  dans  la  cause  de  Thorpe  v.  Cooper;  et 
elles  sont  si  isolées  et  elles  ont  été  rendues  à  une  époque  si  éloignée, 
qu'on  peut  douter  do  leur  exactitude,  aujourd-hui  surtout  qu'elles 
paraissent  oubliées  dans  la  pratique.  Il  est  difficile  de  trouver 
dans  les  récents  statuts  de  l'Angleterre  et  des  Etats-Unis,  ordon- 
nant des  arbitrages  publics,  un  seul  exemple  où  le  législateur  n'ait 
pas  pris  le  soin  d'autoriser  la  majorité  des  arbitres  à  décider. 
Pourquoi  les  parlements  de  ces  pays  seraient-ils  si  particuliers 
dk  accorder  un  pouvoir  qui  existerait  de  droit  commun  ? 

•  Dr,  Inter,  p.  207.  f  I>r.  later,  p.  207. 

t  Section  8e. 
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Admettons  pour  le  moment  l'existence  de  ce  droit  commun 
anglais.    Est-il  applicable  au  cas  actuel  ? 

Les  autorités  citées  par  les  honorables  arbitres  maintiennent 
qu'il  y  a  une  exception  à  la  règle  générale  ;  c'est  lorsque  la 
Tolonté  présumée  du  législateur  est  qu'il  y  ait  unanimité  parmi 
les  arbitres.  "  The  question,"  a-t-on  dit  dans  la  cause  de  Grinley 
V.  BarkeTj  "  is  stiU  open  whether  on  the  construction  of  this 
particular  statute  y  it  does  not  appear  that  the  arbitrators  should 
concur" 

Pour  connaître  l'intention  de  la  clause  142e.  de  l'Acte  de 
l'Amérique  Britannique  du  Nord,  1867,  il  faut  s'enquérir  du 
but  que  se  proposaient  le  Parlement  Impérial  et  les  Provinces  de 
Québec  et  d'Ontario. 

Chacune  de  ces  provinces  avait  des  intérêts  immenses  à  sauve- 
garder, avant  de  consentir  au  nouveau  régime  ;  chacune  savait  que 
le  partage  de  leur  actif  et  passif,  alors  en  commun  sous  l'Acte  d' 
Union  de  1840,  serait  un  terrain  brûlant  où  leur  intérêt  matériel 
pourrait  être  sacrifié  ;  chacune  prévoyait  enfin  que  la  question  de 
la  dette  du  Haut  Canada,  lors  de  son  entrée  dans  l'Union,  pro- 
voquerait de  vives  discussions.  Les  deux  provinces  ont  donc  dû 
s'entendre  sut  les  meilleures  garanties  d'un  règlement  juste  et 
équitable. 

De  plus,  le  Gouvernement  Impérial  voulait  donner  au  système 
fédéral  des  bases  solides.  Il  était  par  conséquent  de  la  plus 
haute  importance  d'assurer  une  harmonie  durable  entre  les  deux 
plus  grandes  provinces  de  la  Confédération.  Le  Gouvernement 
de  la  mère-patrie  n'a  pas  été  sans  prévoir  que  cette  harmonie 
serait  menacée,  sinon  totalement  brisée  par  un  partage  injuste  de 
leurs  biens.  De  là  l'urgence  d'adopter  sur  cette  question  vitale 
des  mesures  qui  empêcheraient  le  mécontentement  et  même  l'om- 
bre d'une  injustice.  Aussi  le  Parlement  Impérial  n'a  pas  voulu 
se  charger  du  règlement  de  cette  délicate  affaire,  dans  la  crainte 
sans  doute  d'inspirer  de  la  défiance;  il  l'a  soumise  au  jugement 
de  trois  arbitres,  dont  deux  devaient  être  nommés  par  chacune 
des  parties  au  partage  et  l'autre  par  le  Gouvernement  du  Canada, 
aussi  intéressé  que  les  provinces  mêmes  à  la  paix  et  à  l'union 
eutr'elles.  Enfin  ces  arbitres  devant  être  unanimes,  toute  ré- 
crimination et  toute  plainte  devenaient  impossibles  ;  et  la  satis- 
faction des  populations  des  deux  provinces  comme  le  succès  du 
régime  fédéral  devenaient  pour  ainsi  dire  un  fait  accompli. 

Si  de  telles  considérations  ne  font  pas  voir  que  l'intention  du 
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statut  Impérial  est  que  les  Arbitres  Provinciaux  soient  unanimes, 
alors  la  règle  posée  en  cause  de  Grinley  v.  Barker^  qu'il  faut 
ayant  tout  consulter  Tesprit  du  législateur,  est  fausse  et  illusoire. 

Mais,  dira-t-on,  si  telle  était  l'intention  du  législateur,  pourquoi 
ne  Ta-t-il  pas  déclarée  en  termes  formels  ?  Suivant  l'autorité  de 
QrinUy  v.  Barker  et  d'autres  précédents,  cette  déclaration  ex- 
presse n'est  pas  nécessaire  ;  il  suffit  qu'elle  puisse  tacitement  être 
déduite  du  texte  du  statut  et  des  circonstances.  Et  même  a-t-on 
besoin  d'expressions  plus  précises  que  celles  de  l'Acte  de  l'Amé- 
rique Britannique  du  Nord  ?  Pourquoi  le  législateur  sera-t-il 
supposé  avoir  ordonné  que  la  majorité  des  arbitres  suffira,  lorsqu'- 
il dit  purement  et  simplement  que  la  question  sera  sommise  à  la 
décision  de  trois  arbitres,  sans  même  indiquer  que  l'un  d'eux 
agira  comme  tiers  arbitre  ou  umpire  f  Ne  peut-on  pas  soutenir 
avec  raison  que  si  le  Parlement  Impérial  eût  voulu  autoriser  la 
simple  majorité  à  décider,  il  en  aurait  ainsi  ordonné,  comme  il  le 
fit  d'ailleurs  dans  des  occasions  analogues. 

Les  exemples  de  ces  arbitrages  entre  colonies  sont  rares  ;  mais 
on  peut  en  citer.  Lorsqu'en  1822,  alors  qu'il  s'agissait  d'un 
arbitrage  entre  ces  mêmes  provinces,  le  Parlement  Impérial  passa 
le  Canada  Trade  Act,^  s'est-il  exprimé  comme  dans  l'Acte  de 
l'Amérique  Britannique  du  Nord  ?  Puisque  ces  actes  sont  sou- 
mis aux  règles  ordinaires  sur  les  arbitrages  publics,  pourquoi  n'a- 
t-il  pas  tout  simplement  gardé  le  silence  ?  Non,  il  voulait  que  la 
majorité  des  trois  arbitres  eut  pouvoir  de  juger  ;  et  supposant  que 
ce  pouvoir  n'existait  pas  de  droit  commun,  il  déclara  à  la  section 
21e  that  the  award  of  the  majority  of  the  said  arbitrators  shall 
he  final  and  conclusive.  II  ne  faut  pas  s'imaginer  que  le  langage 
du  législateur  est  quelquefois  superflu  et  inutile.  Les  principes 
veulent  qu'il  ne  parle  que  pour  combler  une  lacune,  corriger  un 
vice  du  droit  commun  ou  au  moins  pour  en  faire  dîsparaitre  les 
doutes.f 

La  règle  que  le  principe  de  la  majorité  ne  s'applique  pas  aux 
arbitrages  intercoloniaux  a  son  fondement  dans  l'essence  même 
des  choses,  dans  l'existence  des  colonies  et  la  nature  de  l'objet  de 
l'arbitrage  intercolonial. 

Les  précédents  cités  par  les  honorables  arbitres  n'ont  en  effet 
aucun  rapport  au  cas  actuel.    Là,  il  ne  s'agissait  que  d'arbitrages 

•  3  Geo.  IV,  C.  119. 

t  Dwarris  on  Statutes,  p.  637,  641. 
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publics  intéressant  une  faible  portion  d'un  même  Etat.  Ici,  il 
s'agit  d'un  arbitrage  entre  des  pays  distincts  et  étrangers  l'un  à 
l'antre  quant  à  leurs  biens,  leurs  lois  et  leurs  législatures  locales. 
Peut  on  avec  raison  et  logique  appliquer  à  cet  arbitrage  les  règles 
qui  régissent  les  arbitrages  publics  ordinaires,  ordonnés  dans 
l'intérêt  d'un  certain  nombre  des  membres  d'une  même  nation  et 
d'un  même  gouvernement  ? 

Et  par  quelle  autorité  les  honorables  arbitres  imposent-ils  ce 
droit  commun  anglais  à  la  Province  de  Québec  ?  Est-ce  parce- 
que  l'Acte  de  l'Amérique  Britannique  du  Nord,  étant  un  acte 
Impérial,  devrait  être  interprété  «uivant  le  droit  commun  anglais, 
qui  en  serait  pour  ainsi  dire  le  complément  ?  C'est  ce  que  les 
honorables  arbitres  ont  omis  de  nous  faire  connaître.  Peu  im- 
porte! L'acte  Impérial,  étant  exécuté  en  dehors  du  territoire  de 
la  Grande  Bretagne,  n'apporte  pas  avec  lui  le  droit  commun 
anglais  ;  car  aucune  partie  de  ce  droit  ou  des  actes  Impériaux  ne 
s'étend  aux  colonies  sans  une  déclaration  expresse  des  Parlements 
compétents.  Sans  une  telle  introduction,  la  Province  de  Québec 
ne  reconnait  aucune  des  lois  anglaises,  excepté  celles  qui  se  rap- 
portent à  la  Couronne.*  Sous  tous  les  autres  rapports,  elle  a  ses 
lois  propres,  et  elle  ne  peut  par  conséquent  admettre  le  principe 
du  droit  anglais  introduit  seulement  par  les  honorables  arbitres 
Gray  et  Macpherson. 

Mais,  dira-t-on,  la  règle  du  droit  commun  anglais  doit  servir 
d'interprétation  au  statut  Impérial,  parcequ'elle  fait  partie  du 
droit  commun  de  la  Province  d'Ontario.  Ainsi,  ce  serait  la  force 
du  droit  colonial  et  particulier  de  l'une  des  parties  à  l'arbitrage 
qui  devrait  gouverner.  Je  comprendrais  ce  raisonnement  si  les 
arbitres  avaient  été  nommés  en  vertu  d'un  statut  de  la  Province 
d'Ontario,  et  s'il  s'agissait  d'un  arbitrage  public  entre  les  mem- 
bres de  cette  colonie.  Mais  ici  les  arbitres  procèdent  en  vertu 
d'un  statut  Impérial,  qui  ne  leur  prescrit  pas  même  de  siéger  de 
préférence  dans  l'une  ou  l'autre  des  Provinces  ;  et  de  fait  ils  ont 
siégé  dans  chacune  d'elles.  Il  est  évident  qu'ils  ne  sont  pas 
autorisés  à  prendre  connaissance  des  lois  particulières  d'aucune 
de  ces  Provinces. 

Enfin  si  le  droit  privé  d'un  Etat  ou  d'une  colonie  pouvait  pré- 
valoir dans  une  matière  de  cette  nature,   il  en  résulterait  des 

*  14  Geo.  3,  c.  83,  1774,  ou  Statuts  Refondus  du  Canada,  sec.  Se, 
page  10  et  suiv.    Forsyth,  Constitutional  Law,  pp.  2, 11, 16, 18, 19,  21. 
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ÎDJnstîces  innombrables,  lorsque  les  deux  eolonîes  intéreasta 
auraient  des  règles  de  droit  différentes,  camnie  dans  l'espèce 
actuelle. 

Le  Code  de  Procédure  Civile  de  la  Province  de  Qnâiee,  il  est 
vrai,  pose  comme  règle  que  la  majorité  des  arbitres  lie  la  mi- 
norité, maïs  il  ne  parle  que  des  arbitrages  priv^  sur  eompnnnis 
OQ  ordres  des  tribunaux*  Il  ne  contient  aucune  dispositioD  sur 
les  arbitrages  autorisés  par  des  statuts  spéciaux  de  la  L^îslatnre 
fédérale  ou  locale  ;  et  aucun  précédent  ne  peut  être  invoqué,  con- 
sacrant le  principe  qu  en  matière  d'arbitrage  public  la  rè^e  en 
Bas  Canada  est  la  même  qu  en  matière  d^arbitrage  privé.  La 
Province  de  Québec  n'a  pas  de  droit  commun  sur  le  sujet. 

H  j  existe  un  droit  public  consacré  par  la  pratique  de  sa 
Législature.  Dans  tous  ses  statuts  ordonnant  la  nomination  d'ar- 
bitres  ou  commissaires,  le  pouvoir  a  été  donné  d'une  manière 
expresse  et  invariable  à  la  majorité  des  arbitres  de  juger.  Ainsi  à 
propos  des  expropriations  faites  sons  Tempire  de  TActe  Municipal 
de  I860,*  le  législateur  déclare  que  les  évaluateurs  municipaux 
<m  deux  cTentr-evx  (ils  sont  au  nombre  de  trois)  pourront  déter- 
miner rindemnité.  Il  en  est  de  même  des  expropriations  dans 
la  Cité  de  Montréal  ;  deux  des  trois  Commissaires  ont  le  droit 
de  décider .f  A  Tégard  de  la  codification  de  nos  lois  civiles,  les 
Statuts  Befondus  du  Bas  Canada  X  déclarent  que  le  rapport  de 
deux  des  trois  Codificateurs  suffira.  Même  au  sujet  des  arbitrages 
dans  les  cours  des  commissaires  pour  la  décision  sommaire  des 
petites  causes  dans  cbaque  paroisse,  le  statut  a  le  soin  de  dire 
que  la  majorité  des  trois  arbitres  décidera.§  Tous  ces  exemples, 
auxquels  on  pourrait  en  ajouter  un  grand  nombre  d'autres,  ne 
démontrent-ils  pas  que  la  Législature  de  la  Province  de  Qué- 
bec a  consacré  le  principe  qu'en  matière  d'arbitrage  public 
Tunanimité  est  requise,  à  moins  qu  il  en  soit  ordonné  autre- 
ment? 

Il  y  a  plus.  Dans  la  Province  d'Ontario,  il  ne  parait  pas  que 
la  prétendue  règle  du  droit  commun  anglais  ait  été  adoptée  par 
sa  propre  Légistature.  Qu'on  ouvre  ses  Statuts  Befondus,  et  l'on 
verra  que  dans  tous  les  cas  où  une  ordonnance  autorise  un  arbi- 
trage public,  elle  déclare  formellement  que  le  vote  de  la  majorité 
l'emportera.     Ainsi  la  8e  Yict.  c.  20,  s.  5,  à  propos  des  arbi* 

•  23  Vict.  c.  61,  S.  50.  f  27-28  Vict  c.  60,  8.  13. 

t  C.  2  Sect.  16.  §  7  Vict.  c.  19,  s.  17. 
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trages  par  les  trois  inspecteurs  de  clôtures,  dit  que  "  the  fence 
viewers,  or  any  two  of  them,"  décideront.  L'Acte  Municipal 
da  Haut  Canada,*  tel  qu'  amendé  par  le  chapitre  26  de  ses 
Statuts  locaux  de  1869,  veut  pareillement  que  les  arbitrages 
qu'il  permet  puissent  être  déterminés  par  la  majorité  des  arbitres. 
On  trouve  une  semblable  disposition  dans  le  statut  concernant 
les  Compagnies  à  fonds  social  des  Chemins,  Joint  Stock  Road 
Companies  :  f  ^^and  any  award  made  hy  a  majority  of  the  said 
arbitrators  shall  he  finale 

Ce  n'est  pas  tout.  Il  y  a  sur  le  sujet  un  droit  public  colonial 
commun  au  Bas  et  au  Haut  Canada,  même  à  toute  la  Puissance. 

Les  Statuts  Eefondus  du  Canada,  c.  28,  s.  4,  ordonnent  que 
les  arbitres  officiels,  chargés  d'estimer  les  dommages  causés  par 
des  travaux  publics,  ou  la  majorité  d^entr*eux  jugeront.  Pareille- 
ment, à  l'égard  des  expropriations  par  des  Compagnies  de  Chemins 
de  Fer,  %  ^^  ^^^  arbitrages  sur  applications  concurrentes  pour 
patentes  ou  brevets  d'invention.  §  De  semblables  clauses  se 
trouvent  dans  les  statuts  de  la  Puissance  de  1867  à  propos  des 
arbitres  officiels  ||  et  des  évaluateurs  des  terrains  appropriés  pour 
le  Chemin  de  fer  Intercolonial.^  Nous  ne  voulons  pas  prolonger 
cette  liste.  Elle  est  plus  que  suffisante  pour  établir  que  nos  Légis- 
latures Coloniales  n'ont  jamais  considéré  la  règle  du  droit  commun 
anglais  comme  étant  en  force  en  Canada  ;  et,  remarquons  le  en 
passant,  elle  fait  aussi  voir  que  la  clause  de  l'Acte  d'Interpréta- 
tion, déclarant  que  quand  un  acte  doit  être  accompli  par  plus  de 
deux  personnes,  la  majorité  de  ces  personnes  pourra  l'accomplir, 
ne  s'applique  qu'aux  corporations  et  non  aux  arbitres  ou  com- 
missaires non  incorporés.  Aussi,  les  divers  actes  d'incorporation 
en  existence  dans  le  pays  sont  silencieux  à  l'égard  du  pouvoir  de 
la  majorité  des  membres  de  la  corporation  de  lier  la  minorité. 

Il  ne  nous  reste  plus  qu'un  dernier  point  à  développer  pour 
clore  cette  étude  déjà  peut-être  trop  longue.  Existe-il  quelque 
doute  dans  l'esprit  du  lecteur  sur  la  nullité  de  l'Arbitrage 
Provincial?     Se  trouve-t-il  encore  quelques  parties  de  cet  im- 

•  Sect.  339,  par.  13. 

t  Stat.  Bef.  du  H.  C,  c.  70,  s.  17. 

X  S.  B.  du  G.,  c.  66,  8.  11,  par.  11. 

l  Ibid  c.  34,  s.  15. 

li  31  Vict.  c.  12. 

^  31  Vict.  c.  13,  §  14. 
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important  débat  non  comprises  ondouteoses.  La  oonâdératîon 
suivante  devra  dissiper  tonte  incertitude.  H  ne  faut  pas  r^arder 
l'acte  de  TAmérique  Britannique  du  Nord,  1867,  comme  un 
simple  statut,  ni  l'arbitrage  qui  y  est  ordonné  comme  d'intérêt 
public  seulement.  Cet  acte  Impérial  doit  être  vu  à  la  lunière  des 
r^les  sur  les  traités  entre  nations  ou  États  étrangers,  et  cet  arbi- 
trage doit  être  soumis  aux  règles  du  droit  international  public. 

L'Acte  de  l'Amérique  Britannique  du  Nord,  1867,  a  tous  les 
caractères  d'un  traité  entre  les  provinces  confédérées,  parcequ'- 
eUes  ont  toutes  les  marques  des  États  confédérés  ou  unis,  et  qu'il 
est  de  leur  intérêt  particulier  et  général  qu'elles  soient  ainsi  oon- 
siderées. 

Mais,  objectera-t-on,  la  Puissance  du  Canada  ne  forme  pas  un 
État  souverain.  On  ne  sauraifsoutenir  que  le  Canada  bien  qu'il 
ait  aujourd'hui  de  vastes  territoires,  sa  législature  et  son  gouver- 
nement propres,  ses  lois  civiles  et  criminelles  distinctes  de  la  mé- 
tropole, son  système  indépendant  de  douanes,  monaies  et  de  papier 
crédit  ou  national,  ses  statuts  particuliers  de  milice  intérieure  et 
de  protection  de  ses  côtes  maritimes,  ses  agents  d'immigration  à 
l'étranger,  sa  représentation  dans  les  expositions  internationales, 
et  qu'il  exerce  plusieurs  autres  droits  des  nations  souveraines, 
même  à  l' encontre  des  lois  ordinaires  de  la  Grande  Bretagne,  on 
ne  saurait  soutenir,  disons-nous,  que  le  Canada  soit  un  État  ou 
un  pouvoir  indépendant  et  souverain. 

Néanmoins  ses  actes  devront  être  soumis  aux  règles  du  droit 
international,  tant  qu'ils  auront  lieu  dans  les  limites  de  sa  consti- 
tution. Il  semble  qu'on  doit  considérer  la  Puissance  du  Canada 
comme  un  de  ces  États  que  les  auteurs  appellent  mi-souverains. 

"  Un  Etat,"  dit  Esbach,*  "  n'est  plus  que  mi-souverain,  quand 
un  autre  a  acquis  contractuellement  le  droit  de  s'immiscer  dans 
l'exercice  de  son  gouvernement  ou  de  le  déterminer  dans  une 
partie  de  ses  actes  intérieurs  ou  extérieurs.  Pareille  restriction 
affecte  surtout  la  souveraineté  extérieure,  et  le  degré  s'en  déter- 
mine par  les  clauses  du  traité  qui  a  créé  cette  semi-dépendance. 
Un  Etat,  quoique  mi-souverain,  n'en  est  pas  moins  un  Etat  :  il 
continue  à  pouvoir  invoquer  directement  les  principes  du  droit 
international,  et  conserve  le  droit  de  traiter,  comme  puissance 
indépendante  avec  les  autres  Etats,  sur  tous  les  points  autres  que 
ceux  sur  lesquels  il  est  tenu  à  subordination." 


•  Introduction  à  l'Etude  du  Droit,  p.  65. 
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"  The  mere  fact,"  dit  Halleck,*  "  of  dependence,  however,  does 
not  prevent  a  State  from  being  regarded  in  international  law  us 
a  separate  and  distinct  sovereignty,  capable  of  enjoying  the  rights 
and  incurring  the  obligations  incident  to  that  condition.  Much 
more  importance  is  attached  to  the  nature  and  character  of  its 
connexion  with  other  States  and  the  degree  and  extent  of  its 
dependence." 

Wheatou  f  :  "  States,  which  are  thus  dependent  on  other  States 
in  respect  to  the  exercise  of  certain  rights  essential  to  the  perfect 
external  sovereignty,  have  been  termed  semi-sovereign  States." 

Heffter  J  :  "II  faut  convenir  que  l'idée  d'une  mi-souveraineté 
est  très  vague  et  présente  même  une  espèce  de  contre-sens,  le  mot 
de  souveraineté  excluant  toute  dépendance  d'une  puissance  étran- 
gère. Il  n'est  pas  même  possible  de  ramener  à  un  type  unique 
les.  restrictions  nombreuses  dont  cette  dernière  est  susceptible. 
Néanmoins,  comme  le  terme  a  une  signification  double  :  souver- 
aineté extérieure  par  rapport  aux  puissances  étrangères,  souve- 
raineté intérieure  de  l'Éat  ;  il  est  permis  de  parler  d'un  État  mi- 
souverain  pour  indiquer  la  nature  bâtarde  d'un  corps  politique 
condamné  à  subir  dans  ses  rapports  extérieurs  l'impulsion  d'une 
puissance  étrangère." 

Le  Canada,  avec  ses  privilèges  et  ses  pouvoirs  actuels,  ne  doit 
donc  plus  être  considéré  comme  une  simple  colonie,  mais  comme 
un  État  aux  yeux  du  droit  des  gens  ou  international  ;  et  ses 
récents  procédés  ou  lois  sur  la  question  des  Pêcheries  et  celle 
de  la  navigation  du  St.  Laurent,  reconnus  par  les  Etats-Unis 
comme  étant  du  domaine  international,  démontrent  que  cette 
situation  politique  est  un  fait  accompli. 

Sous  le  système  de  l'Union  qui  nous  régissait  avant  la  consti- 
tution actuelle,  voici  comment  notre  autonomie  était  considérée. 
L'opinion  que  nous  allons  invoquer  doit  faire  autorité  ;  car  elle 
émane  d'une  illustration  de  la  science  et  d'un  esprit  impartial, 
n'ayant  aucun  intérêt  à  nos  débats. 

"Les  colonies,"  dit  le  Professeur  Bluntschli,||  ^'quoique  dé- 
pendant politiquement  de  la  métropole,  peuvent  cependant  avoir 
un  certain  degré  d'indépendance  et  faire  certains  actes  rentrant 
dans  le  domaine  du  droit  international.     Le  grand  éloignement 


•  Int.  Law,  p.  65.  f  Int.  Law,  §  34. 

X  Droit  International,  p.  37.  §  Klùber,  Droit  des  Gens,  §  24. 

Il  Traité  du  Droit  International,  p.  87. 
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des  Colonies  d'outre-mer  rend  souvent  désirable,  dans  l'intérêt 
même  de  celles-ci,  qu'elles  aient  un  gouvernement  spécial  et  jouis- 
sent d'une  représentation  distincte.  Quoique,  à  l'origine,  la 
mère-patrie  soit  seule  le  siège  de  la  souveraineté,  le  développement 
de  la  colonie  exige  une  plus  grande  liberté  de  mouvements. 
C'est  par  ce  moyen  que  les  colonies  arrivent  à  avoir  une  vie 
propre  et  à  s'ériger  même  en  Etats  souverains.  L'histoire  de 
l'Amérique  est  très  instructive  sous  ce  rapport.  Comme  exemple 
de  bonne  politique  coloniale,  nous  pouvons  citer  la  conduite 
actuelle  de  l'Angleterre  depuis  les  réformes  de  Lord  Durham  au 
Canada  en  1836." 

La  diplomatie  a  de  fait  reconnu  que  l'Acte  d'Union  de  1840 
donnait  au  Canada  les  droits  de  la  souveraineté  sur  toutes  cho- 
ses, exepté  certaines  matières  spéciales.  En  1841,  le  Procureur 
Général  des  Etats-Unis,  l'Hon.  H.  S.  Legare,  en  parlant  du  pou- 
voir des  Etats  de  l' Union  de  faire  des  traités  d'extradition,  s'ex- 
primait ainsi  :  '^  I  am  of  opinion  that  it  is  necessary  to  refer  the 
whole  matter  to  Congress  and  submit  to  its  wisdom  the  propriety 
of  passing  an  act  to  authorize  such  of  the  States  as  may  choose 
to  make  arrangements  with  the  Govenimeïit  of  Canada  or  any 
other  foreign  State  for  the  mutual  extradition  of  fugitives.* 

Le  Gouvernement  de  cette  Province  a  d'ailleurs  toujours  été 
considéré  comme  mi-souverain,  même  sous  la  Constitution  de  1791: 
"  The  Legislature  of  Lower  Canada,"  disaient  en  1838  le  Pro- 
cureur-Général Sir  John  Campbell  et  le  Soliciteur-Général  Sir 
R.  M.  Rolfe,  "  as  constituted  by  31  Geo.  3,  c.  31,  had  conferred 
upon  it  a  general  sovereign  legislative  power  icithin  the  pro- 
vince^  f 

Aussi  le  Gouverneur  du  Canada  et  les  Lieutenants-Gouverneurs 
des  Provinces-Confédérées  ou  unies  ne  sont  pas  de  simples  officiers 
publics.  Suivant  l'expression  significative  de  Lord  Mansfield, 
"  the  Governor  is  in  the  nature  of  a  viceroy."  % 

L'histoire  des  nations  nous  fournit  une  dernière  preuve  sur  ce 
point.  En  référant  à  Esbach,§  on  verra  qu'il  a  existé  et  qu'il 
existe  encore  plusieurs  Etats  qui,  étant  dans  des  conditions  de 
dépendance  plus  onéreuses  et  restrictives  que  le  Canada,  sont 
néanmoins  appelés  mi-souverains.     L'exemple  le  plus  frappaot 


•  3  Attorney  General's  Opinions,  661.  \  Forsyth,  ibid.  466. 

X  Fabrigaa  r.  Mostyn^  20  State  Tr.  181. 
l  Int.  à  rÉtude  du  Droit,  p.  65* 
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est  peut-être  celui  que  nous  offre  la  ci-devant  République  des 
Iles  Ioniennes  en  vertu  du  traité  de  Paris  du  5  Novembre,  1815. 
Comme  dit  Wheaton,  *  "  in  practice,  the  United  States  of  the 
Ionian  Islands  are  not  only  constantly  obedient  to  the  commands 
of  the  protecting  power,  but  they  are  governed  as  a  British  Colony 
by  a  Lord  High  Commissioner  named  by  the  British  Crown." 

"  Thus,"  disaient,  en  1855,  les  officiers  en  loi  de  la  Couronne, 
Sir  John  Harding,  Sir  A.  E.  Cockburn  et  Sir  Richard  Bethell, 
^^  the  Ionian  State  is,  as  regards  its  foreign  relations,  dependent 
on  this  country,  while  with  reference  to  its  internal  government 
it  remains  an  indépendant  State."  f 

Nonobstant  toutes  les  restrictions  de  sa  Constitution,  pour  nous 
servir  des  termes  de  Wheaton,  J  "in  such  a  manner  as  materially 
to  abridge  both  its  internal  and  external  sovereignty,"  la  Répub- 
lique des  Iles  Ioniennes  était  regardée  par  les  nations  comme  un 
Etat  mi-souverain.  § 

Les  publicistes  vont  jusqu'à  maintenir  que  les  tribus  sauvages 
soumises  à  un  pouvoir  étranger  doivent  être  traitées  comme  des 
Etats  mi-souverains,  "The  political  relation  of  the  Indian 
nations  on  this  continent  towards  the  United  States,"  dit  encore 
Wheaton, Il  "  is  that  of  semi-sovereign  States,  under  the  exclusive 
protectorate  of  another  power." 

Quoiqu'il  en  soit,  que  le  Canada  soit  ou  non  soumis  aux  règles 
du  droit  international  dans  ses  rapports  avec  les  nations  étran- 
gères, la  situation  politique  ou  internationale  des  Provinces 
confédérées  vis-àrvis  d'elles  mêmes  n'en  serait  nullement  affectée. 
Quand  bien  même  la  Puissance  serait  demain  déclarée  indépen- 
dante et  souveraine,  cette  circonstance  n'altérerait  que  la  position 
politique  et  internationale  du  gouvernement  fédéral  vis-à-vis  des 
autres  nations,  et  non  les  relations  des  provinces  confédérées  entre 
elles,  qui  ne  changeraient  pas  d'un  iota.  Nous  le  répétons  ;  quand 
bien  même  l'Acte  de  l'Amérique  Britannique  du  Nord,  1867,  ne 
serait  pas  un  acte  de  droit  international  vis-à-vis  du  monde  entier, 
il  a  tous  les  caractères  et  les  effets  d'un  traité  entre  les  provinces 
confédérées. 

Il  suffit  de  se  rappeler  que  cet  acte  est  le  fruit  des  conférences 
de  Québec  entre  ces  mêmes  provinces  et  de  leur  requête  respective 
au  Parlement  de  la  Grande  Bretagne,  que  chacune  de  ses  clauses 


•  §  36.  t  Forsyth,  tiiU,  475.  X  §  36. 

l  Ibid.  Il  ?  33. 
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n'y  a  été  adoptée  qu'avec  l' assentiment  de  leurs  dél^ués  à 
Londres  ;  il  suffit,  disons-nous,  de  constater  que  cet  acte  Impérial 
pourvoit  à  l'existence  séparée  de  toutes  ces  colonies  avec  leurs 
propres  lois,  leurs  biens  particuliers,  et  même  leurs  législatures 
locales,  sujets  aux  restrictions  créées  en  faveur  du  pouvoir  général 
ou  fédéral  et  de  la  Couronne  Anglaise  ;  et  Ton  se  convaincra  que 
l'intervention  du  Parlement  Britannique  n'a  eu  lieu  que  pour 
mettre  à  effet  ces  conventions  intercoloniales.  Vis-à-vis  des  pro- 
vinces confédérées  et  entr-elles,  l'acte  de  l'Amérique  Britannique 
du  Nord,  1867,  a  tous  les  caractères  et  doit  avoir  tous  les  effets 
d'une  traité  on  d'une  convention  internationale. 

On  peut  assimiler  les  Provinces  Britanniques  aux  Etats  de 
r  Union  Américaine,  qui  séparément  ne  sont  pas  des  états  souver- 
ains. Or,  ces  Etats  sont  régis  entr-eux  par  les  règles  du  droit 
international  public.  "  Thus,"  dit  Woolsey,  *  "  the  States  of 
this  Union,  in  the  view  of  our  science,  are  not  sovereign,  for  they 
cannot  exercise  the  treaty  making  power,  nor  that  of  making  war 
and  peace,  nor  that  of  sending  ambassadors  to  foreign  courts. 
They  can  only  exercise  towards  foreign  nations  those  private 
rights  which  may  pertain  to  any  individual  or  association.  It 
is  to  he  observed,  however,  that  between  states  of  qualified  sover- 
eignty, the  law  of  nations  has  application  so  far  as  it  is  not 
shut  out  by  restrictions  upon  their  power, ^^'^  "The  question 
arises,"  disait  le  juge  Barbour  dans  l'affaire  de  Marlatt  v,  Silk,X 
"  under,  and  is  to  be  decided  by,  a  compact  between  two  States," 
(c'est  à  dire,  deux  Etats  de  l'Union  Américaine)  "  where,  there- 
fore, the  rule  of  decision  is  not  to  be  collected  from  the  decisions 
of  either  State,  but  is  one,  as  we  may  so  speak,  of  an  interna- 
tional character  y 

"  But  if  a  State,"  dit  encore  Halleck,§  "  has  lost  these  quali- 
ties (of  independence)  by  such  union  with  others,  either  by 
becoming  subject  to  their  will  or  by  creating  a  new  national 
power,  of  which  it  is  only  a  component  part,  it  can  no  longer  be 
regarded  in  the  eye  of  international  law,  as  a  sovereign  state, 
although  it  may  retain  many  of  its  sovereign  rights  with  respect 
to  its  confederates,^^ 

*  Int.  Law,  p.  52,  §  37. 

t  Voir  aussi  The  State  of  Rhode  hland  v.  The  State  of  Mastaehusetts, 
12  Peters,  657,  738,  743,  Baldwin,  J.  ;  The  Bank  of  Augusta  v.  Earle,  13 
Peters,  590,  per  Taney,  J. 

X  11  Peters,  22.  §  Int.  Law,  p.  68. 
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Que  faut  il  de  plus  à  l'arbitrage  Provincial  pour  lui  donner  le 
caractère  d'un  arbitrage  international  public  ?  Son  objet  in- 
téresse deux  gouvernements  légitimes  et  reconnus  par  les  deux 
parties  litigantes.  Il  est  impossible,  à  notre  humble  avis,  de  ne 
pas  appliquer  à  cet  arbitrage  les  règles  du  droit  international 
public. 

Et  quand  bien  même  le  Canada  et  ses  provinces  ne  seraient 
pas  des  Etats,  il  est  clair  que  l'arbitrage  Provincial  ne  peut  être 
sommis  à  aucun  droit  particulier  ;  il  faudra  donc  lui  appliquer  le 
droit  naturel,  qui  est  la  base  du  droit  international  public. 

La  matière  de  l'arbitrage  international  n'est  point  ou  est  légère- 
ment touchée  dans  les  productions  de  la  science  qui  nous  sont 
parvenues.  Ce  mode  admirable  de  régler  les  différends  entre 
les  nations,  assez  fréquent  dans  l'antiquité  et  au  moyen  âge,  est 
depuis  longtemps  presque  tombé  en  désuétude.  Il  appartenait 
à  notre  siècle  de  le  faire  revivre  ]  ce  qui  a  fait  dire  à  Mr.  le  Pro- 
fesseur Lieber  :  "  Cette  institution  appartient  aux  temps  modernes, 
ou  plutôt  à  l'époque  actuelle."  * 

L'éminent  professeur  italien  Fiore,  dans  son  nouveau  Droit 
International  Public,  en  dit  néanmoins  quelque  chose  ;  et  ce  qu'il 
en  dit  nous  semble  dans  le  sens  que  nous  soutenons.  ^Tour," 
dit  il,  f  "  qu'un  jugement  arbitral  soit  possible,  il  est  nécessaire 
qu'entre  les  deux  parties  intervienne  un  compromis  par  lequel  les 
parties  s'obligeraient  volontairement  à  se  sommettre  au  jugement 
de  personnes  choisies  et  établiraient  le  mode  de  procéder  et  la 
limite  du  pouvoir  accordé  aux  arhitres.^^ 

On  peut  citer  le  dictum  de  Heffter  comme  contraire  à  nos  pré- 
tentions. "  En  cas  de  désaccord  entr-eux,"  dit-il,  J  "  l'avis  de  la 
majorité  doit  prévaloir  conformément  aux  principes  de  la  procé- 
dure ordinaire.^  ^ 

Il  est  difl&cile  de  comprendre  comment  on  peut  invoquer  ces 
principes,  puisqu'ils  ne  reposent  pas  sur  la  nature  des  choses  et  le 
droit  naturel.  Les  règles  de  la  procédure  ordinaire  d'un  Etat 
sont  trop  variées  et  souvent  trop  opposées  à  la  procédure  des 
autres  pays,  pour  pouvoir  s'appliquer  aux  délibérations  interna- 
tionales. Cette  proposition  est  si  vraie  qu'elle  est  reconnue  par 
Heffter  lui-même.  "  Ce  droit  de  libre  examen,"  dit-il,  §  au 
titre  de  Pratiquée  des  Congrès,  "  ne  cessait  naturellement  pas  non 


•  Revue  de  Droit  International,  Vol.  2,  page  402. 

t  Dr.  Int.,  vol.  2,  p.  206.  t  Dr.  Int.  p.  207.  J  Id.  p.  499. 
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Pîiit>  reî>p^v>î  aiccuï^u'f.  î!  ne  peu 4  exiscer  d^aaiècriîî^- 
•ieyjL  prjviirees^  le  V^i^bec  ec  d  Onûarô  deelareac  sooiaettre  le 
P'an;i:ie  «ie  Iteîtr  acci:*  «îc  paiîî>Lf  i  la  decÈàni  de  tr?è  arbôzv^ 
0:^atm^^5  ea  ^^ce  i  xa  !an;r»:£e  >£  oen  et  en  TjrvsHBce  des  âits  « 
•ie^  cLrT>>ti:>caj2eeîs  peati-A>a  rLb?ocirriibI«i!iLeitc  :<ai}DOBer  c^n'^dlcs  cat 
-xt^iiIiL  .e  jetrmrrrecre  j»  la  deebt'.m  de  deiix  arbiarr»? 

Eaiia  I'hi:^t:oî^e  des  çwi:éî<v  ^^rte  T-:?»  penc  apuefer  la  jorâpra- 
deoee  incenwdoQale.  vîeitu  à  rappttr  de  iî«j^  îïcéî3atcion&.  Ot»  peut 
biett  citer  c(uei«{iie?>  nres  exemple?  c^à  des  tHiSpcnd»  fiirent 
seuniis  à  c>?î:>  ^a  piTu>  de  tr\>Is  arbitres^  san^  dedonr  i^ps  la  oia- 
îorité  d  encr  eitx  deeîdewit  :  mais  »ja:  ne  ûTTu^en  pas  un  seul  cas 
•jù  la  seoteuce  arbicnle  aid  alc^rs  ét^  remltie  par  la  nc^cîté.  Ea 
susv  û  ^:ùjit*i  tme  toale  despèees  ^  le  poav^Jtr  de  juascr  a  été 
dcmoé  à  îa  ma,j\.>rî  té  des  arbicres  *  aa  ai^mbre  de  q>jî^  ou.  plo&'t  de 
la  aiattière  la  plus  expreîsje.  Aiità  par  le  ûratcâ  ds  ITSô  entre 
les  Etats-Unis  ec  I  Kspo^tie  à  pivp^îs  des  di?iiunfi^e&  ctnaés  par  la 
prise  liléi^e  dtîs  uuv  Lresv  il  esc  cvruveaa  «^ae  tke  i^wKtnl  ar  the 
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Commissioners  or  any  two  of  therrij  sera  finale.  II  en  est  de 
même  dn  traité  de  1794  entre  les  Etats-Unis  et  la  Grande  Bre- 
tagne. L'article  6  déclare  :  and  ail  décisions  shall  be  made  by 
the  majority  of  the  voices  of  the  Commissioners.  L'Acte  de  la 
Diète  Germanique  du  30  octobre,  1834,  établit  une  juridiction 
arbitrale  chargée  de  décider  les  différends  entre  les  Etats  confé- 
dérés; et  r  article  6  porte  entr'autres  choses:  "  The  judges — ar- 
bitrators, including  the  umpire,  shall  decide  by  a  majority  of 
voices  J  the  matter  in  controversy."  *  La  déclaration  du  14  No- 
vembre, 1842,  entre  la  Grande  Bretagne  et  la  France  renvoie 
Testimation  de  certaines  réclamations  ^^à  des  commissaires-liqui- 
dateurs, Tun  anglais,  l'autre  français,  lesqitels  seront  départagés 
au  besoin  par  un  commissaire  sur — arbitre  prussien  y  La  com- 
mission nommée  en  vertu  de  l'article  16  du  Traité  de  Paris 
de  1856  est  chargée  d'arrêter  les  droits  qui  y  sont  spécifiés  à  la 
majorité  des  voix  Les  traités  de  la  Grande  Bretagne  avec  la 
République  d'Honduras  (1859)  et  celle  du  Nicaragua  (1860) 
donnent  plein  pouvoir  aux  deux  arbitres  de  ces  deux  gouverne- 
ments d'en  nommer  un  troisième,  lequel  sera  an  arbitrator  or 
umpire  in  any  case  or  cases  in  which  they  may  differ  in  opinion. 
Même  dans  le  récent  traité  proposé  en  1869  entre  la  Grande 
Bretagne  et  les  Etats-Unis  pour  le  règlement  de  la  question  de 
V Alabama  par  quatre  arbitres,  il  est  expressément  stipulé  que  la 
majorité  d'entr'eux  pourra  décider.f  On  trouve  de  semblables 
stipulations  dans  un  grand  nombre  d'autres  traités  et,  en  particu- 
lier, celui  de  1802  entre  les  Etats-Unis  et  l'Espagne  et  celui  de 
1819  entre  les  mêmes  nations. 

A-t-on  besoin  d'une  autorité  pour  établir  que  tous  ces  exemples 
font  loi?  La  voici:  "Although,"  dit  Halleck,  J  "one  or  two 
treaties,  varying  from  the  general  usage  and  custom  of  nations, 
cannot  alter  the  pre-existing  international  law,  yet  an  almost  per- 
petual succession  of  treaties,  establishing  a  perpetual  rule,  will  go 
very  far  toward  proving  what  that  law  is  upon  a  disputed  point  y 

Tous  CCS  précédents  sont  une  démonstration  complète  qu'aux 
yeux  du  droit  des  gens,  les  arbitrages  entre  Etats  souverains  ou 
dépendants,  n'ont  pas  d'autres  règles  que  celles  qui  sont  arrêtées 
par  la  convention,  et  que  pour  que  la  majorité  ait  le  pouvoir  de 
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joqer  le  différend,  il  faut  de  toate  neceaaité  que  ce  pouToir  lui 
soit  expressëmeiit  accordé  par  le  compromis. 

£q  résomé  à  notre  humble  avis,  la  sentence  arbitrale  des  hono- 
rables Gray  et  Macpherson  est  nnlle  : 

lo.  Parœrpe  la  cause  n'a  pas  été  totalement  instruite  devant 
les  trois  arbitres,  et  qu  elle  n'était  pas  en  état  d*être  jugée  lors 
de  la  résignation  de  Thon.  Juge  Baj. 

2o.  Parceque  la  dite  sentence  ne  pouvait  être  prononcée  que 
par  tous  les  arbitres  à  Tunanimité,  et  non  à  la  majorité  des  voix 
seulement. 

D.   GULOUARD. 


L'article  qui  précède  indique  suffisamment  notre  intention  de 
discuter  uniquement  la  validité  de  la  sentence  des  honorables 
arbitres,  au  point  de  vue  de  leur  juridiction.  Nous  n'avons  pas 
parlé  du  mérite  du  partage,  s'il  doit  se  faire  suivant  les  principes 
de  la  société,  comme  l'a  maintenu  l'honorable  Juge  Day,  ou  suivant 
ceux  de*  associatûms  politiques,  comme  l'a  décidé  la  majorité  de 
ses  collègues.  L'examen  de  cette  dernière  question  touche  de 
trop  près  aux  intérêts  politiques  pour  être  l'objet  d'une  revue 
l^ale.  Qu'il  nous  soit  permis  de  remarquer  que  s'il  est  admis 
que  la  procédure  de  cet  arbitrage  doit  être  soumise  au  droit  inter- 
national, le  mérite  de  l'arbitrage  même  doit  être  décidé  suivant 
les  principes  de  ce  droit. 

D.  G. 
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Some  years  have  now  elapsed  since  my  first  appearance  as 
counsel  before  a  special  jury.  An  anxious  and  eventful  day  in 
my  professional  life.  I  remember  it  well,  and  some  of  its  inci- 
dents may  teach  a  lesson  to  younger  lawyers,  to  those  who  may 
come  after  me,  not  so  much  on  account  of  any  particular  skill  or 
ability  displayed  on  that  occasion,  as  to  show  that  a  lawyer 
must  never  lose  confidence  in  himself  or  faith  in  his  cause 
during  the  struggle,  notwithstanding  the  most  desperate  and  dis- 
couraging vicissitudes  of  a  trial. 

I  was  still  a  very  young  man,  and  had  been  about  three  years 
at  the  bar.  I  was  working  onward  amidst  the  rivalries  and  con- 
tentions of  my  profession.  My  practice  was  increasing,  and  I 
was  beginning  to  acquire  confidence  in  myself,  and  to  indulge 
hopes  of  more  than  ordinary  success  in  the  career  I  had  chosen. 
Many  eyes,  some  friendly,  some  anxious,  were  upon  me  ;  my 
burden  was  not  light.  I  had  many  duties  to  perform,  heavy 
and  sacred  claims  to  meet  ;  and  not  only  as  regarded  myself  but 
also  in  reference  to  others,  much  depended  upon  my  exertions 
and  success.  My  cases  heretofore  belonged  to  the  class  of  those 
which  are  decided,  both  as  to  law  and  fact,  by  the  judges,  without 
the  intervention  of  verdicts  by  juries.  At  length,  however,  I 
was  called  upon  to  encounter  the  ordeal  of  my  first  jury  trial 
before  a  special  jury.  Every  lawyer  placed  in  a  similar  position 
knows  what  that  ordeal  is,  or  was  to  him,  and  mine  certainly 
was  no  exception  to  the  generality.  I  have  had  some  hard  struggles 
since,  and  have  passed  through  some  rough  scenes,  but  none 
that  tried  me  like  this.  It  was  a  trial  [not  only  to  my  client  but 
also  to  me.  The  case  was  one  of  importance,  involving  a  con- 
siderable sum  of  money,  and  presenting  difficult  questions  of 
fact  and  delicate  points  of  law.  My  client  was  not  a  rich  man, 
but  I  believed  then,  and  I  believe  still,  that  he  was  thoroughly 
honesty  and  that  he  had  told  me  the  truth,  the  whole  truth,  and 
nothing  but  the  truth.  This  was  a  tower  of  strength  to  us  both. 
His  whole  fortune,  if  I  may  so  call  it,  depended  upon  success, 
but  above  all  his  character  for  truthfulness  and  integrity  was  at 
stake.     He  was  a  nervous  and  anxious  man,  and  had  once  or 
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twîoc  p?ntlv  hinted  that  if  ajjn:t>oable  to  nic  he  would  emploj  or 
alk^w  me  to  employ  additional  counsel.  He  was  evidently  of 
opiaioQ  that  his  case  would  not  be  the  worse  of  some  additional 
asî>i5tanv*e  ;  he  thought,  in  fact,  that  his  prospects  of  success 
would  have  been  better.  But  I  was  young  and  self-confident  ;  I 
wished  to  fi^t  the  battle  alone.  Besides,  I  had  the  cvidoice  so 
well  prepared,  and  w3ls  so  entirely  master  of  the  facts^  that  I 
believed  additional  counsel  would  only  embarrass  me.  I  had 
^x»ked  carefulhr  in:o  the  law,  collated  the  authorities,  and  exam- 

m 

toed  the  decisions  beariui»  ou  mv  case,  and  thus  armed  I  was 
determined  to  tatke  the  fieli  aloae.  I  have  oflen  thought  since 
saciis  La  tîiLs  vkw  of  my  powersv  and  of  my  obLi^tioQ  to  my 
caeuc.  1  acted  very  impnideatly.  and  th^t  b«Kh  he  and  I  mi^t 
h-^ve  been  mined  hdd  it  not  been  tor  'z»»!  t'''>rtxine. 

>[t  ciieits  hcid  ^}r  vears  beeti  ÙLsored  in  the  odELee  of  th«  de- 
tva'iaiias  acriinsc  I«?6iJ  and  dicia:.??  by  tire.  tLp«:n.  fiimlture,  wearing: 
3-pparei.  Ac.  No  »-[tiesti'?QS  were  x>ie»i.  no  valTTLiioa  or  examina- 
cioa  of  hit>  pr.'percy  ever  made,  the  premlaaL*  diily  paid,  an»l 
policies  bsoed.  By  the  la^jt  p«jliey  L-îSTied.  the  ln:5urance  coaipony 
imfured  plain tiif.  in  ci:Di?^iend«;aL  of  the  premionL*  received  a^trntst 

loîs^  and  «iaaio^e  font to t«ir  $ ta  persomil  pr*>- 

perty  ta . 

Bv  tire.  ]yarelv  aix^idennitL  ha.;?netilnii:  beDv^ien  three  and  ^jixr 
o  etuci  in  the  momhrj:,  the  premises  occupied  by  my  eîÂati!  were 
burutù  ^Gted  and  descroyi^d.  Jirrer  pKiiminary  vuiuaSioa  by 
asijeesors  of  ^irticies  of  whieh  some  remain»  oould  be  ^oomi^  mv 
ciivîntu  Ttpott  ak  princed  tt^rm:  .civtiu  him  by  the  compaoy  rnsÊin  op 
and  .^ave,  under  oach^  hij>  loss-  in  dticuil.  Failinir  txj  abtaixr  a  sec- 
tlemenc,  he,  ai'tur  mimy  actempca^  mid  niueh  dL'Iay  vexacious- 1»>  a 
persoit  wholly  ruined»  brouj^hc  his  aedou. 

The  oompimy  resisted  the  claim  on  sevur-ii  ^njuiidi?,  wherwjf 
the  principal  wtice  thac  the  plaiiiciif  had  made  a  fhhse  statsmiHLC 
iu  claiming  for  a  twcul  lossv  and  a  fraudulent  ciuim  hi  dtmumdniir 
double  the  amounc  ^)iî  hh>  los^  Their  lawyers  were  men.  of  hnui 
experieuee  and  «imineut  positiuu  ac  die  Bar.  They  hud.  bodi 
attained  to  the  rank  of  Queeu  3^  Count?el  and  wore  a  credit  tn  die 
prot'tissioit,  in  which  thoy  were  amoui^c  the  t'uremost.  After  oaraif 
joined»  a  motioa  was^  mode  tor  an  order  that  the  case  ^aiuuid.  be 
tried  by  ii  :>peeial  jury.  The  pi>;iiniinury  proeeedin^^  ha^ir 
îx'eu  taken,  the  day  wass  tixed  I'or  die  trial,  tor  striking^  sommun- 
ing  the  jury,  ^c,  vile.     The  day  of  trial  c^me  and  found  me  &ily 
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prepared;  as  I  said  before,  I  was, alone  and  new  to  this  desorip- 
tion  of  professional  conflict  which  required  so  much  judgment, 
readiness,  and  self-possession.  Although  determined  to  do  my 
utmost  I  was  very  anxious.  Some  gentlemen  whom  I  knew  well 
were  to  be  on  the  jury,  and  all  of  them  were  eminent  merchants 
in  the  city.  Some  of  them  willing  to  encourage  me  had  entrusted 
me  with  cases  in  the  Circuit  ;  while  eager  to  do  my  best  for  my 
client  I  was  far  from  indifferent  about  my  own  reputation,  and  I 
was  impressed  with  the  erroneous  belief  that  everything  depended 
upon  the  exhibition  I  was  about  to  make  of  my  professional  skill 
and  capacity.  How  much  in  the  outset  of  a  career  we  often 
underrate  or  exaggerate  the  effects  of  our  debut.  No  doubt  that 
it  is  or  may  be  in  the  highest  degree  important  ;  it  starts  us  well, 
but  the  goal  is  not  won,  and  it  must  be  followed  up  by  labour, 
steadiness,  perseverance  and  attention  to  the  business  entrusted 
to  our  care.  The  young  lawyer  may  in  his  first  effort  fail,  but 
how  often  do  we  see  that  this  very  failure  only  stimulates  to  new 
and  more  resolute  exertions.  In  most  cases,  with  perseverance 
and  a  heart  in  his  work,  the  day  of  triumph  will  come,  and  when 
it  does  beware  of  the  man  whose  debut  was  a  failure.  The 
strife  and  the  struggle  have  sharpened  his  intellect,  hardened  his 
nerves,  and  taught  him  consummate  skill  in  the  use  of  his  weapons. 
The  time  appointed  for  the  trial  was  ten  o'clock,  and  I  took 
my  seat  immediately  in  rear  of  the  Queen's  Counsel  table,  a  few 
minutes  before  that  hour.  My  papers  were  before  me,  my  books 
on  each  side,  a  goodly  row,  for  I  was  armed  to  the  teeth.  The 
trial  excited  considerable  interest,  and  already  the  spectators 
began  to  assemble.  The  clerk  was  in  his  seat,  and  the  criers  were 
in  attendance.  Then  came  the  defendant's  counsel — ^wily  and 
experienced  men.  They  lounged  in  carelessly  and  nodded  to  me 
patronisingly  as  they  passed  to  the  Queen's  Counsel  table,  where 
they  took  their  seats.  Shortly  after  some  of  the  jury  arrived, 
and  then  others  followed,  and  soon  the  Court  was  pretty  full. 
Precisely  at  ten  the  judge  took  his  seat,  and  as  he  did  so  the 
crier  called  silence,  and  the  counsel  rose  to  make  their  bows.  It 
was  then  that  I  felt  the  full  weight  of  my  responsibility.  My 
client  was  at  my  side,  and  nervously  anxious.  The  judge  was  a 
large  impressive-looking  man,  about  fifty  years  of  age,  with  a 
careless  impassive  expression  of  countenance,  and  wore  the  appear- 
ance of  one  long  accustomed  to  such  scenes.  How  unconcerned 
they  look  these  judges,  whose  words  and  decisions  affect  so  much 
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the  fortunes  and  happiness  of  thousands  who  seek  justice  at  their 
hands.  He  had  always  been  very  kind,  and  had  often  spoken 
many  an  encouraging  word  to  me  in  his  off-hand  easy  way,  but  he 
had  a  clear  head  and  prompt  judgment,  and  understood  thoroughly 
all  the  arts  and  wiles  of  our  profession.  I  knew  his  look  of  in< 
difference  and  almost  weariness  took  in  and  fathomed  all  that  was 
going  on.  I  felt  this  now,  and  when  his  cold  and  steady  eye  met 
mine,  it  seemed  tb  say,  or  I  thought  it  did,  "  You  have  a  hard 
struggle  before  you,  but  faint  heart  won't  do  here,"  He  enquired 
of  the  clerk  if  the  parties  were,  ready  to  proceed  with  the  case. 
When  answered  in  the  affirmative,  he  ordered  them  to  be  called. 
To  the  plaintiff's  name  I  answered  firmly  "  I  appear  "  ;  my  voice 
seemed  to  ring  through  the  whole  court  house.  The  defendant's 
counsel  nodded  carelessly  to  the  clerk  when  their  client's  name 
was  called.  The  names  of  jurors  being  called  over,  and  they 
sworn,  the  judge  said,  rather  impatiently,  "  Go  on,  gentlemen  ; 
who  opens  the  case  ?"  "  I  do,  your  Honor,"  said  I  ;  and  I  was 
immediately  upon  my  feet.  One  of  the  defendant's  counsel,  with 
his  head  upon  his  hand,  and  his  elbows  on  the  table,  looked  round 
at  me  carelessly,  and  then  whispered  something  to  his  senior,  who 
smiled.  A  dark  mist  was  now  setting  in  upon  my  eye  and  brain, 
the  objects  and  persons  around  me  were  at  times  receding  and 
then  flashing  in  my  face,  like  things  seen  moving  in  the  vapours 
of  the  early  morning.  At  first  I  felt  as  light  as  a  feather,  and 
then  as  heavy  as  lead.  I  did  not  tremble,  but  I  felt  as  if  I  were 
paralysed.  I  took  up  some  of  my  papers.  The  jury  settled 
themselves  in  their  seats,  and  seemed  fixed  in  attitudes  of  critical 
attention.  Some  of  them  I  thought  even  gave  me  painfully 
anxious  glances  out  of  the  comers  of  their  eyes  ;  they  looked  as 
if  they  pitied  me.  This  was  all  imagination.  What  they  really 
wanted  was  to  have  the  matter  over  and  to  get  away.  Before  me 
were  these  twelve  educated  intelligent  business  men.  The  judge 
was  opposite  me,  my  client  by  my  side,  and  the  audience  around 
me.  About  ten  seconds  elapsed  from  the  time  I  rose  to  my  first 
utterance,  "  May  it  please  the  court,  and  you,  gentlemen  of  the 
jury,"  yet  it  seemed  a  century  ;  I  had  lived  at  least  ten  years  in 
that  time.  The  judge  looked  impatient,  and  seemed  to  say.  Go 
on,  sir,  go  on.  I  felt  a  shiver  running  along  my  nerves,  and  then 
all  the  blood  in  my  veins  rushed  tumultuously  to  my  brain.  I 
felt  as  if  every  man  in  the  room,  even  to  the  judge,  was  my  mortal 
enemy,  and  ready  to  break  forth  in  a  roar  of  laughter  at  my 
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position.  But,  thank  God,  my  young  nerves  were  strong  ;  they 
did  not  give  way.  I  began  my  statement  of  the  case  with  a 
deliberation  which  must  have  impressed  my  hearers  with  the  con- 
viction that  I  was  insane.  Bat  I  had  mastered  the  facts  thor- 
oughly ;  they  were  impressed  on  my  memory  as  if  engraven  in 
adamant  ;  my  blood  slowly  warmed,  and  the  equilibrium  of  the 
circulation  was  gradually  restored.  I  rapidly  forgot  myself  and 
all  else,  except  the  facts  of  the  case.  I  spoke  nearly  an  hour,  and 
laid  the  facts  clearly  before  the  jury.  Though  modest  and  so 
timid  then,  the  judge  told  me  in  after  years  that  I  made  a  very 
creditable  effort.  When  I  closed  I  had  thoroughly  recovered  my 
self-possession  and  I  felt  sure  of  success. 

I  had  not,  however,  much  time  to  waste  in  glowing  anticipa- 
tions, or  in  admiration  of  my  efforts.  I  had  scarcely  taken  my 
seat  when  the  judge,  never  a  very  patient  man,  growled  out, 
"Well  sir,  your  first  witness,  go  on."  I  proceeded  to  adduce  my 
evidence  and  notwithstanding  severe  and  browbeating  cross-exam- 
inations I  established  by  no  less  than  ten  witnesses  all  the  essen- 
tial averments  of  my  declaration.  The  policy  of  insurance,  the 
fire  on  the  morning  in  question,  the  loss  and  value  of  the  furni- 
ture and  wearing  apparel,  and  my  application  in  due  form  to  be 
paid.  Thus  supported,  the  case  seemed  impregnable,  and  both 
my  client  and  myself  were  confident  of  a  verdict  in  our  favour. 
I  was  really  at  a  loss  to  conceive  or  to  understand  what  my  op- 
ponents had,  or  could  have,  to  say,  but  there  were  breakers 
ahead;  I  did  not  perceive  them  then,  but  I  could  now;  I 
received  a  lesson  then,  I  am  not  likely  to  forget.  I  soon  saw 
where  I  was  drifting,  as  one  of  the  opposite  counsel  carelessly 
rose  and  bowing  quietly  to  the  judge  and  jury  he  began  in  a  con- 
versational style  to  state  his  few  choice  words,  to  him  mere  plati- 
tudes ;  he  was  very  complimentary  to  his  young  friend,  who  had 
certainly  given  proof  of  great  care,  industry  and  promising  ability. 
He  had,  moreover,  made  out  a  very  plausible  case  for  the  jury, 
"But,"  he  added,  with  a  deferential  look  at  the  Bench  and  a 
confidential  glance  at  the  jury,  ^'  these  things  are  well  understood 
in  courts  of  justice  ;  gentlemen,  men  of  intelligence  like  yourselves 
and  I  may  add  perhaps,  the  honorable  and  learned  judge  who 
presided  over  this  court,  will  require  something  more  before  this 
case  is  disposed  of.  It  will  be  our  painful  duty  to  present  a 
different,  a  very  different  picture  of  this  case  to  your  considera- 
tion ;  I  say  painful,  gentlemen,  because  our  clients  always  deeply 
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regret  when  they  feel  obliged  to  resist  a  claim  on  account  of  fraud, 
and  fraud  not  only  in  its  ordinary  sense,  but  falsehood  and  fraud- 
ulent statements  of  the  grossest  character."  In  this  strain  he 
proceeded  to  show  that  my  client  was  strongly  suspected  of  having 
set  fire  to  the  premises.  Grave  suspicions  were  prevalent,  and  in 
fact,  he  might  venture  to  add,  that  proof  he  believed  existed,  but 
these  things  were  always  difficult  to  establish  and  detection  and 
conviction  were  almost  impossible  ;  besides,  he  said,  that  ground 
had  been  abandoned  because  there  was  indeed  no  wish  to  press  too 
hard  upon  the  plaintiff.  They  would,  however,  prove  that  if  he 
was  not  guilty  of  a  crime  he  had  anticipated  one  and  had  removed 
a  certain  portion  of  his  furniture  before  what  he  would  call,  the 
accident,  had  occurred.  It  was  even  very  doubtful  if  any  of  the 
wearing  apparel  had  been  destroyed.  It  would  also  be  made 
clear  to  the  court  and  jury  that  the  furniture  destroyed  by  the 
fire  was  almost  worthless.  In  any  view  of  the  matter  it  would 
appear  from  the  evidence  that  the  claim  was  accompanied  by 
false  statement  and  was  of  the  most  fraudulent  character,  and 
that  the  only  verdict  which  could  be  rendered  in  the  case  would 
be  one  sending  the  plaintiff  out  of  the  court,  branded,  he  was 
sorry  to  say,  as  a  man  guilty  of  the  grossest  fraud. 

This  address  had  obviously  made  a  great  impression  on  the 
jury,  and  I  confess  that  a  feeling  of  great  imeasiness  came  over 
my  mind  at  the  cool  confident  tone  of  my  adversary's  speech. 
He  had  closed  with  the  remark  that  the  evidence  they  were  about 
to  adduce  would  relieve  the  court  and  jury  of  all  embarrassment 
in  disposing  of  the  case.  The  defendant's  counsel  then  proceeded 
to  adduce  evidence  in  support  of  the  defence.  They  examined 
several  witnesses,  and  their  testimony  was  strong,  very  strong 
against  the  plaintiff.  After  establishing  in  a  general  way  that 
his  loss  had  been  very  trifling,  they  produced  a  witness  who  had 
acted  as  one  of  the  appraisers  on  behalf  of  the  Company  after  the 
fire.  He  was  a  respectable  intelligent-looking  man,  and  had  given 
the  premises  and  every  article  of  furniture  in  the  house,  a  very 
particular  examination.  When  I  saw  him  step  into  the  witness 
box  after  the  evidence  which  had  been  adduced,  I  felt  as  if  my 
case  was  likely  to  receive  a  finishing  stroke.  He  spoke  strongly 
and  decisively,  and  among  other  statements  was  one  whieh  ruined 
my  case.  After  describing  the  condition  and  appearance  of  the 
house  inside,  and  shewing  that  the  chest  of  drawers  was  empty, 
but  uninjured  ;  that  no  carpets  had  been  destroyed,  and  appar- 
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ently  no  household  furniture  or  wearing  apparel  were  lost  or 
damaged,  he  proceeded  to  show  that  no  hair  mattrasses  were  there 
at  the  time  of  the  fire.  He  proceeded  to  show  the  jury  a  quantity 
of  manilla  found  there,  and  assured  these  gentlemen  that  the  idea 
of  there  being  any  hair  mattrasses  was  preposterous  ;  that  he  had 
taken  this  bundle  of  manilla  from  the  mattrasses  which  plaintiff 
pretended  were  of  hair,  but  there  was  no  hair  in  them.  To  all 
appearance  my  case  was  lost  ;  my  client  was  speechless  with  dis- 
may. I  raised  my  hand  to  my  head  and  felt  that  my  temples 
were  throbbing  as  if  a  high  fever  was  on  me.  I  looked  up  to 
the  judge  whose  look  seemed  to  say  "  your  case  is  in  a  very  criti- 
cal position,  and  the  chances  are  all  against  you."  What  was 
passing  in  his  mind  I  don't  know,  but  his  eyes  conveyed  the 
meaning  to  me. 

I  rose  to  cross-examine  this  formidable  witness.  I  first  asked 
him  how  old  he  was  and  requested  him  to  favour  the  court  and 
jury  with  his  exact  age,  if  possible.  He  raised  his  hand  to  his 
forehead  and  reflecting  a  moment  he  answered  that  he  was  as 
near  as  he  could  attest  forty  years  of  age.  I  then  asked  him 
where  he  was  born  and  a  variety  of  other  questions  not  very  im- 
portant but  calculated  to  call  off  attention  from  his  evidence.  I 
called  upon  the  clerk  to  be  very  particular  in  taking  down  the 
witness's  exact  words.  At  length  he  became  impatient  and  said 
he  did  not  see  what  all  this  had  to  do  with  the  case.  I  reminded 
him  that  this  was  none  of  his  particular  business  and  requested 
him  to  answer  my  questions  without  any  evasion.  I  then  required 
him  to  say  how  often  he  had  acted  as  appraiser  for  the  defen- 
dants or  for  any  other  insurance  company.  He  replied  that  he 
had  aôted  once  before  for  defendants.  He  was  then  asked  to  say 
whether  his  evidence  on  one  occasion  had  not  given  rise  to  some 
very  unpleasant  circumstances.  He  became  indignant  and  refused 
to  answer.  I  then  said  "  Very  well,  sir,  I  will  not  press  you  on 
that  point  as  I  perceive  you  do  not  relish  being  interrogated  in 
regard  to  these  matters."  He  replied  that  I  was  mistaken  but 
he  did  not  wish  to  be  asked  questions  that  had  no  sense.  "  Very 
well,  sir,"  I  said,  "  as  you  please,  you  probably  know  better  than 
"I  do,  what  you  should  or  should  not  answer  touching  these 
"  matters.  You  have  no  objection,  I  presume,  to  take  your  bundle 
"  of  manilla,  taken  from  the  plaintiff's  premises,  to  open  it  and 
"  show  it  to  each  of  the  jury."  He  did  so,  and  one  of  the  jury 
looking  at  it  closely,  said  :  "  why,  the  greater  portion  of  your 
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sample  is  horse  hair/'  Upon  this  fact  being  verified,  there  was 
considerable  laughter  among  the  audience,  in  which  the  jury 
joined.  The  witness  stammered  out  some  explanations  which 
caused  the  jury  to  smile,  and  my  adversaries  began  to  look  rather 
blank.  I  saw  my  advantage  and  said  to  the  witness  :  "  This  will 
dojfsir,  please  to  step  into  the  box,''  which  he  did,  much  con^ised. 
I  just  put  him  a  few  more  staggering  questions  touching  the 
other  articles,  &c.,  which  he  answered  in  a  most  unsatisfactory 
manner.  I  then  said,  '<  I  have  done  with  you  and  you  may  retire.^' 
He  had  broken  down  completely,  and  my  cross-examination  had 
given  a  most  favourable  turn  to  my  case.  I  proceeded  to  adduce 
evidence  in  rebuttal,  which  I  had  kept  in  reserve.  This  new 
testimony  entirely  neutralized  that  of  the  defendants',  and  cor- 
roborated mine.  It  was  my  turn  now  to  address,  and  I  rose  to 
do  so  with  great  confidence,  my  blood  was  up.  I  approached  a 
few  feet  nearer  to  the  jury  and  b^an  by  some  severe  animadver- 
ùons  on  the  agent  of  the  company.  One  of  the  opposite  counsel 
interposed  and  called  upon  the  court  to  put  a  stop  upon  these 
injurious  reflections,  remarking  that  they  were  in  no  way  justified 
by  the  evidence  and  my  address  was  a  comment  on  testimony. 
The  judge  intimated  that  I  had  better  desist  from  making  obser- 
vations which  the  proof  probably  did  not  warrant.  I  immediately 
rejoined  that  I  could  quite  understand  my  learned  adversaries' 
apprehensions  and  would  strictly  obey  the  ruling  of  the  court. 
I  then  went  on  to  answer  the  opening  speech  of  the  defendants' 
counsel,  and  in  doing  so  employed  all  the  bitterness  and  sarcasm 
I  could  command.  Again  I  was  interrupted  by  one  of  the  oppo- 
site lawyers  who  characterized  my  remarks  as  unwarrantable  and 
outrageous  and  asked  the  court  to  interpose  ;  again  the  judge  re- 
quested me  to  confine  my  observations  to  the  record  and  the  evi- 
dence. I  replied  that  as  my  learned  friends  seemed  very  suscep- 
tible, not  to  say  sensitive,  and  were  no  doubt  and  justly  very 
nervous  about  the  turn  the  defence  had  taken  I  would  spare  their 
feelings,  which  I  professed  thoroughly  to  understand  and  would 
cheerfully  obey  his  Honor's  ruling.  I  then  commented  on  the 
evidence  at  great  length  and  with  some  vehemence.  In  the  course 
of  my  remarks  I  think  I  pretty  effectuaUy  demolished  all  the  tes- 
timony brought  against  my  case,  and  presented  a  very  favourable 
view  of  my  own  evidence.  The  jury  seemed  to  go  with  me,  at 
least  to  listen  with  marked  attention,  and  I  sat  down  with  a  feel- 
ing of  considerable  confidence  that  my  client  would  obtain  a  ver- 
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diet  or  if  he  lost  it  the  fault  was  not  mine.  As  the  hour  was 
now  late  the  judge  said  he  would  adjourn  the  court  till  the  fol- 
lowing morning  when  the  trial  would  be  resumed.  I  felt  now, 
that  much,  very  much  depended  on  the  judge's  charge,  and  neither 
I  nor  my  client  slept  much  that  night.  Precisely  at  ten  o'clock 
the  next  day,  the  judge  took  his  seat  on  the  Bench  and  proceeded 
to  deliver  his  charge  ;  he  told  the  jury  that  the  points  in  the  case 
were  few;  that  it  was  entirely  a  question  of  evidence.  The 
plaintiff  was  entitled,  beyond  all  doubt,  to  compensation  ;  it  could 
not  be  less  than  a  certain  amount  which  he  named,  and  it  might 
be  as  much  more  as,  in  their  judgment,  would  indemnify  him. 

The  jury  retired  and  in  a  short  time  brought  in  a  verdict  for 
my  client  for  the  full  amount  of  his  claim,  less  some  $100.  I 
had  won  the  day,  and  my  adversaries  were  among  the  first  to  ac- 
knowledge being  fairly  beaten.  But  my  troubles  did  not  end 
here.  Having  obtained  a  verdict  in  my  client's  favour,  the  next 
thing  was  to  secure  a  judgment  for  the  amount  upon  that  ver- 
dict. In  this  I  failed,  and  upon  a  small  and  purely  technical 
point,  my  action  was  dismissed  with  all  the  costs  against  my 
client.  It  would  be  useless  to  attempt  to  describe  my  annoyance 
or  the  despair  of  my  client.  The  verdict  of  the  jury  had 
cleared  his  conduct  from  all  suspicion  of  fraud,  and  vindicated 
his  character  completely,  but  his  lawyer,  from  a  want  of  skill,  or 
a  want  of  attention,  or  technical  knowledge  of  his  profession, 
had  ruined  him.  The  costs  were  enormous  and  my  client  was 
a  beggar.  For  me  the  position  was  worse  than  if  the  verdict  of 
the  jury  had  been  against  the  plaintiff.  I  was  very  much  put 
out  by  the  lamentations  of  my  client,  and  sorely  annoyed  by 
the  remarks  of  some  of  my  professional  friends,  who  were  anx- 
ious to  know  how  I  came  to  lose  my  case.  Even  some  of  my 
friends  on  the  jury  expressed  to  me  their  regret  that  so  good 
a  case  had  met  with  such  a  fate  at  the  hands  of  the  court, 
that  it  was  altogether  too  bad.  I  of  course  cursed  the  judge,  who 
had  dismissed  my  action,  and,  in  fact,  all  judges  I  could  think 
of  by  name*  But  it  would  not  do.  In  the  majority  of  cases, 
people  who  are  not  directly  interested  in  the  decisions  of  the  courts, 
and  even  many  who  are,  are  very  slow  in  taking  up  the  rabid 
denunciations  of  lawyers  who  have  lost  their  cases.  It  no  doubt 
upon  the  whole  is  a  very  great  mistake,  and  I  have  long  since 
given  it  up.  It  is  not  wise  for  a  lawyer  who  is  desirous  of  obtain- 
ing justice  for  his  clients— it  won't  do  at  all.     But  to  return. 

Vol.  I.  G  No.  1. 
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Amidst  all  the  difficulties  of  my  client's  position,  I  did  not  lose 
courage.  I  was  determined  to  appeal  to  the  Queen's  Bench,  but 
I  had  to  find  security,  and  after  infinite  trouble,  I  succeeded  in 
persuading  a  friend  of  my  client's  to  become  security.  He  did 
so  with  great  reluctance,  and  prevailed  upon  another  friend  to 
join  him.  They  did  not  disguise  from  me  their  fears  that  the 
case  would  be  lost  in  appeal,  but  for  the  sake  of  their  friend  they 
would  assist  him  in  again  trying  his  luck.  I  carried  the  case  to 
appeal, -argued  it  before  that  Court  with  all  the  earnestness  and 
professional  skill  I  could  command.  I  had  the  good  fortune  to 
make  the  points  in  my  case  clearly  intelligible  to  the  tribunal, 
and  the  judges,  five  in  number,  at  once  unanimously  reversed  the 
judgment  of  the  court  below  and  gave  judgment  in  favor  of  my 
client  for  the  full  amount  of  the  verdict,  with  interest  and  all  the 
costs  of  each  court. 

By  this  time,  and  owing  to  some  peculiar  circumstances  not 
necessary  to  relate  here,  this  case  had  attained  to  a  certain  noto- 
riety, and  therefore  it  is  quite  needless  to  affirm  that  my  satisfac- 
tion at  winning  it  before  the  highest  court  in  the  country  was 
complete. 

This  is  another  proof,  if  such  were  wanting,  that  with  industry, 
perseverance,  confidence  in  ^one's  case,  and  a  just  cause,  justice 
almost  always  triumphs  in  the  end,  sooner  or  later  ;  and  this  is 
the  moral  of  my  story. 

John  A.  Perkins. 
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Thi  Magistrates'  Act  of  1869,  Annotated  for  the  use  of  Magistrates^  with 
FormSj  Précédents^  and  an  Introduction  to  the  Law  of  Evidence. 
By  Wm.  H.  Kerr,  Esq.,  Barrister  at  Law. 

The  above  is  the  title  of  a  work  recently  published,  and  which 
reflects  very  great  credit  on  its  author,  Mr.  Kerr,  a  practitioner 
of  the  Montreal  Bar.  It  is  to  be  regarded  as  a  most  valuable 
acquisition  to  the  list  of  Canadian  publications  as  bearing  upon  a 
subject  of  so  much  importance  to  Magistrates  and  others  con- 
cerned in  the  administration  of  the  law.  In  dealing  with  his 
subject,  the  author  has  attained  the  merit  of  being  lucid  and 
concise,  whilst  at  the  same  time  he  has  given  additional  import- 
ance to  his  work  by  the  citation  of  numerous  authorities.  The 
research  and  application  necessary  for  the  proper  application  of 
these  authorities  can  hardly  be  estimated  at  its  proper  value,  and 
this  suffices  to  commend  the  work  to  the  attention  not  only  of 
Magistrates,  but  of  professional  men. 

In  the  first  part  of  it,  we  find  an  exposition  of  the  office  of  a 
Justice  of  the  Peace  ;  how  appointed  ;  the  nature  of  his  duties  ; 
jurisdiction  as  to  locality  ;  jurisdiction  generally  ;  and  other 
matters  affecting  the  exercise  of  that  jurisdiction.  Then  follows 
under  the  heading  "Evidence  before  Justices,"  a  most  valuable 
compilation  of  rules  of  evidence,  in  a  condensed  form,  but  suffix 
ciently  comprehensive  to  serve  as  a  valuable  guide  to  Magistrates 
upon  a  branch  of  law  which  the  great  majority  of  them  have  not 
the  opportunity  of  studying  from  the  want  of  works  relating  to 
the  law  of  evidence.  Following  this  is  a  commentary  upon  the 
jurisdiction  of  the  Court  of  Quarter  Sessions,  showing  what 
offences  are  triable  before  that  Court,  and  will  subserve  the  pur- 
pose of  instructing  Magistrates,  when  committing  a  party  for 
trial,  before  what  Court  the  trial  should  take  place. 

The  author  then  gives,  clause  by  clause,  the  Magistrates* 
Acts  of  1869,  32  &  33  Vict.,  ch.  30,  relating  to  indictable 
offences,  and  32  &  33  Vict.,  ch.  31,  relating  to  summary  con* 
victions  and  orders,  with  valuable  notes  and  authorities,  showing 
the  jurisprudence  which  has  obtained  in  England  upon  the  corre- 
sponding clauses  of  the  Imperial  Acts,    We  shall  presently  advert 
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to  Mr.  Kerr's  annotations  on  these  statutes,  desiring  simply  for 
the  moment  to  advert  to  the  other  portions  of  the  work.    The 
provisions  of  five  other  statutes  passed  by  the  Dominion  Parlia- 
ment then  follow,  relating  to  the  prompt  and  summary  adminis- 
tration of  criminal  justice  ;  the  trial  and  punishment  of  juvenile 
offenders;    the  more   speedy   trial  in   certain  cases  of  persons 
charged  with  felonies  and  misdemeanors  ;    and  the  Act  repealing 
certain  enactments  respecting  criminal  law.      The  Author  has 
added  numerous   forms,   consisting  of  those   appended   to  the 
statutes  referred  to,  and  also  other  forms  of  practical  use  not  to 
be  found  in  the  statutes.     The  index  has  been  very  carefully 
drawn,  and  affords  a  ready  reference  to  every  subject  treated  of, 
— a  matter  of  considerable  importance  in  a  work  of  the  kind. 
Keverting  to  the  two  most  important  Acts,  annotated  by  Mr. 
Kerr,  relating  to  the  duties  of  Justices  in  relation  to  indictable 
offences,  and  to  summary  conviction  and  orders,  we  feel  that  a 
more  extended  notice  of  this  portion  of  the  work  should  be  given. 
As  to  the  first,  32  &  33  Viet.,  ch.  30,  relating  to  the  duties  of 
Justices  in  relation  to  parties  charged  with  indictable  offences, 
it  is  to  be  observed,  that  this  statute  establishes  a  unform  rule 
throughout  the  whole  Dominion,  and  the  copious  notes  of  the 
author,  render  this  portion  of  his  work  of  great  practical  utility 
to  Magistrates  in  general. 

We  have  now  to  review  Mr.  Kerr's  annotations  of  the  Act  32 
&  33  Vict.,  ch.  31,  relating  to  summary  convictions  and  orders. 
It  is  of  the  utmost  importance  to  note  that  this  statute  is  limited 
in  its  application  by  it«  first  section,  as  also  by  the  repealing  Act 
32  &  33  Vict.,  ch.  36,  to  "  any  offence  or  act  over  which  the 
Parliament  of  Canada  has  jurisdiction,"  and  does  not  extend  "to 
matters  relating  solely  to  subjects  as  to  which  the  Provincial  Le- 
gislatures have  under  the  British  North  America  Act  1867, 
exclusive  powers  of  legislation,  or  to  any  enactment  of  any  such 
Legislature  for  enforcing  by  fine,  penalty,  or  imprisonment,  any 
law  in  relation  to  any  such  subject  as  last  aforesaid,  or  to  any 
municipal  by-law  relating  to  any  offence  within  the  scope  of  the 
powers  of  the  municipality." 

The  author,  at  page  7,  admits  [that  this  distinction  should  be 
made,  as  he  says  : — "  It  is  to  be  remembered  that  this  work  docs 
not  treat  of  the  duties  of  Justices  of  the  Peace  under  acts  of 
local  Legislatures,  but  is  confined  solely  to  a  consideration  of  their 
duties  and  powers  under  the  acts  of  the  Parliament  of  Canada." 
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Too  much  prominence  cannot  be  given  to  this  statement,  as 
Magistrates  might  infer  from  the  remarks  of  the  author  in  his 
preface,  where  he  says  :  "  In  annotating  the  sections  of  the  diffe- 
rent statiUes  now  inforce^  the  writer  has  striven  to  collect  from 
the  English  works  everything  that  seemed  likely  to  be  of  use," 
.  .  .  that  the  work  was  more  comprehensive  than  it  is.  Being 
thus  limited  in  so  far  as  the  jurisdiction  of  Magistrates  in  sum- 
mary convictions  and  orders  under  Dominion  Acts  is  concerned, 
it  becomes  necessary  to  show  the  principal  points  of  difference  in 
the  law,  as  affecting  the  exercise  of  their  jurisdiction  under  acts 
of  Local  Legislatures.  The  law  as  respects  subjects  falling 
within  the  jurisdiction  of  the  Legislatures  of  Quebec  and  Ontario 
is  still  governed  by  chap.  103,  Consolidated  Statutes  of  Canada, 
and  it  is  important  to  know  that  it  differs  materially  from  the 
Dominion  Act  annotated  by  Mr.  Kerr.  For  instance,  by  the 
latter  Act  it  is  enacted  that,  "  In  all  cases  of  complaint  upon 
which  a  Justice  or  Justices  of  the  Peace  may  make  an  order  for 
the  payment  of  money  or  otherwise,  it  shall  not  be  necessary  that 
such  a  complaint  be  in  writing  unless  it  be  required  to  be  so  by 
some  particular  Act  or  Law,  upon  which  such  complaint  is 
framed;  "  whereas,  the  very  reverse  is  enacted  by  sec.  20,  chap. 
103,  C.  S.  C,  which  requires  that  the  complaint  "shall  be  in 
writing  and  on  oath,"  unless  otherwise  provided  by  the  particular 
Act.  In  the  same  way,  section  24  of  the  Dominion  Act  declares 
that  the  complaint  or  information  may  be  made  or  laid  without 
any  oath  or  affirmation  ;  whereas  sec.  24  of  chap.  103  expressly 
requires  that  they  should  be  made  or  laid  on  oath  or  affirmation. 

Then,  again,  there  exists  a  marked  distinction  between  these 
two  Acta,  in  relation  to  the  all-important  matter  of  appeals.  Sec- 
tions 65,  66,  67,  68,  and  69  of  the  Dominion  Act  relating  to 
Appeals,  amended  by  chap.  27  of  the  Dominion  Acts  of  1870, 
are  entirely  new  provisions  not  to  be  found  in  chap.  103,  C.  S.  C. 
If  the  Magistrate  is  acting  under  a  Dominion  Act,  the  provisions 
of  the  Amending  Act  relating  to  appeals,  will  apply,  which  allows 
an  appeal,  not  "  in  every  case  "  generally,  as  might  be  inferred 
from  the  author's  remarks  at  page  387,  but  "  to  any  person  who 
thinks  himself  aggrieved  by  any  such  conviction  or  order,"  thereby 
limiting  the  right  of  appeal  to  the  defendant  ;  the  unsuccessful 
prosecutor  having  no  such  right. 

But  let  us  suppose  a  Magistrate  in  the  Province  of  Quebec  or 
Ontario  is  exercising  his  jurisdiction  under  an  Act  of  the  Local 
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Parliament  ;  how  stands  the  law  relating  to  appeals  ?  Chapter 
103,  C.  S.  C,  now  regulating  in  both  Provinces  the  exercise  of 
the  jurisdiction  of  Justices  in  summary  convictions  and  orders 
under  local  Acts,  contains  no  provision  conferring  a  right  of 
appeal  ;  but  simply  contains  some  enactments  as  to  enforcing  con< 
victions  or  orders  appealed  from,  decided  in  favour  of  the  Respon- 
dents. In  Ontario  several  statutory  provisions  existed  on  this 
subject.  By  the  2nd  Wm.  IV.,  ch.  6,  sec.  18,  an  appeal  was 
conferred  in  the  cases  mentioned  in  the  Act  determinable  by  a 
jury;  and  the  13  &  14  Vict.,  ch.  54,  conferred  a  general  power 
of  appeal  in  every  case  wherein  a  decision  had  been  rendered  by 
a  Justice  of  the  Peace,  Mayor,  or  Police  Magistrate  in  any  matter 
*'not  being  a  crime,"  and  such  appeal  at  the  request  of  either 
party  might  be  determined  by  a  jury  to  be  empanelled  for  that 
purpose.  This  is  now  the  law  of  Ontario,  in  virtue  of  ehap.  114, 
Consolidated  Statutes  of  Upper  Canada. 

The  law  of  Ontario,  applicable  to  local  Acts,  differs  materially 
from  the  laws  of  England,  and  from  the  laws  of  Quebec  in  this, 
that  it  confers  a  right  of  appeal  generally  in  all  cases,  even  to  the 
unsuccessful  prosecutor.  Archbold,  Quarter  Sessions,  page  85,  it 
is  stated  :  "  There  is  no  general  statute  giving  an  appeal  in  all 
cases  against  the  orders  or  convictions  of  Justices  out  of  sessions  ; 
but  the  power  of  appealing  to  the  Sessions  is  given  by  different 
statutes  in  particular  instances.  Saunders  on  Convictions,  pp.  54 
and  55,  says  :  *^  The  power  of  appealing  to  the  sessions  is  not  of 
general,  but  of  particular  right,  and  exists  only  in  those  cases 
in  which  it  is  specially  given."     This  is  the  law  of  England. 

In  the  Province  of  Quebec  the  same  rule  prevails.  There  is 
no  law  giving  a  right  of  appeal  in  all  cases.  It  can  only  exist 
under  particular  Acts.  The  most  comprehensive  provision  is 
sec.  117,  chap.  99,  C.  S.  C,  ^which  enacts,  "In  case  any  person 
thinks  himself  aggrieved  by  any  summary  conviction  or  decision 
under  any  of  the  foregoing  criminal  Acts,"  then  in  case  such  per- 
son complies  with  its  requirements  as  to  notice  and  entering  into 
a  recognizance,  he  may  appeal  to  the  Sessions.  The  provisions  of 
these  criminal  Acts  so  referred  to  are  the  following  : 

1.  Chap.  90,  sec.  26,  27,  28,  31  and  32.    Relating  to  the  offences  of 

importing  or  manufacturing  coin  in  contravention  of  this  Act, 
and  the  uttering  of  coin  other  than  that  mentioned  ii^  the  Act. 

2.  Chap.  91,  sec.  37.    Common  assault  and  battery. 
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3.  Chap.  92,  sec.  18,  disturbing  persons  assembled  for  religious  wor- 

ship ;  sec.  31,  offering  shipwreck  goods  for  sale  which  have 
been  unlawfully  taken  /  sec.  33,  dog  stealing  ;  sec.  36,  37,  38, 
39  and  40,  stealing  tress,  fences,  plants  in  gardens  and  vege- 
tables, &c. 

4.  Chap.  93,  sec.  25,  26,  27  and  28.     Malicious  injuries  to  property. 

5.  Chap.  95.     Lotteries,  the  making  and  publishing  thereof,  and  the 

buj'ing  and  receiving  lottery  tickets. 

6.  Chap.  96.     Cruelty  to  animals. — Constables  or  peace  officers  re- 

fusing or  neglecting  to  serve  any  summons  or  warrant  issued 
under  the  provisions  of  that  act. 

In  the  above  cases  an  appeal  is  given  ;  and  this  shews  how 
different  is  the  law  in  both  Provinces,  with  reference  to  appeals 
from  conviction  under  local  Acts.  The  above  observations  are 
made  in  the  interest  of  Magistrates  generally,  and  to  remind  them 
that  Mr.  Kerr's  work  does  not  profess  to  deal  with  the  law  as 
applicable  to  their  summary  jurisdiction  in  general,  but  simply 
in  so  far  as  that  jurisdiction  in  relation  to  summary  convictions 
and  orders  under  Dominion  Acts,  is  concerned.  No  doubt,  the 
author  intended  to  simplify  his  work,  by  annotating  Acts  of  the 
Dominion  of  general  application. 

Before  concluding  this  review  of  so  important  a  work,  we  con- 
sider it  to  be  our  duty,  and  one  "v^e  wish  to  exercise  impartially, 
to  take  exception  to  Mr.  Kerr's  annotations  on  the  5th  section  of 
the  32  &  33  Vict.,  ch.  31,  at  pages  154  and  155.  The  section 
adverted  to.  is  as  follows  : 

» 

"  No  objection  shall  be  allowed  to  any  information,  complaint, 
or  summons,  for  any  alleged  defect  therein,  in  substance  or  in 
.form,  or  for  any  variance  between  such  information,  complaint  or 
summons,  and  the  evidence  adduced  on  the  part  of  the  informant 
or  complainant,  at  the  hearing  of  such  information  or  complaint  ; 
but  if  any  such  variance  appears  to  the  Justice  or  Justices  present 
and  acting  at  such  hearing  to  be  such,  that  the  person  summoned 
and  appearing,  has  been  thereby  deceived  or  misled,  such  Justice 
or  Justices,  may  upon  such  terms  as  he  or  they  may  think  fit, 
adjourn  the  hearing  of  the  case  to  a  future  day." 

The  objections  we  have  to  make  to  the  author's  notes  on  this 
section  are  two  in  number,  and  have  reference  to  the  following 
annotations.  The  author  first  remarks  upon  the  comprehensive 
nature  of  this  clause,  and  adds  :  "  In  other  words,  however  defec- 
tive in  substance  or  in  form  an  information,  complaint,  or  sum- 
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nions  may  be,  still  that  to  the  two  first  the  defendant  must  plead 
to  the  merits,  and  to  the  last  urge  no  objection."  We  give  in 
italics  the  objectionable  portion,  as  implying  that  no  plea  other 
than  one  to  the  merits,  can  be  urged  by  a  defendant,  however 
defective  in  substance  or  in  form  the  information  or  complaint 
may  be.  The  question  arises,  is  this  the  law  ?  Observe,  that 
the  clause  does  not  state  that  no  objection  shall  be  made  as  to 
substance  or  to  form,  but  simply  that  no  objection  shall  be 
allowed  ;  whilst  the  67  sect,  of  the  same  Act  enacts  :  "  No  judg- 
ment shall  be  given  in  favour  of  the  appellant  if  the  appeal  is 
based  on  an  objection  to  any  information,  complaint,  or  summons, 
or  to  any  warrant  to  apprehend  a  defendant,  issued  upon  any  such 
information,  complaint,  or  summons,  for  any  alleged  defect  therein 
in  substance  or  in  form,  or  for  any  variance  between  such  infor- 
mation, complaint,  summons  or  warrant,  and  the  evidence  adduced 
in  support  thereof  at  the  hearing  of  such  information  or  complaint, 
imless  it  shall  be  proved  be/ore  the  Court  hearing  the  appeal  that 
such  objection  was  mxide  before  the  Justice  or  Justices  of  the 
Peace  before  whom  the  case  was  tried,  and  by  whom  such  correc- 
tion, judgment,  or  decision  was  given,^^  &c. 

This  latter  clause  establishes  the  converse  of  the  rule  laid  down 
by  the  author,  that  a  defendant  is  precluded  from  urging  any 
objections  in  substance  or  as  to  form,  against  the  information  or 
complaint,  by  declaring  that  no  such  objections  shall  avail  in 
appeal,  unless  it  appears  that  they  were  made  before  the  Justice 
upon  the  hearing  of  the  case.  At  first  sight,  the  practitioner 
might  imagine  that  there  is  a  contradiction  between  these  two 
clauses.  But  mature  reflection  will  lead  to  the  conviction  that 
they  are  to  be  reconciled,  by  due  consideration  of  the  powers, 
vested  in  Justices  exercising  original  jurisdiction,  who  are  pro- 
hibited from  allowing  such  objections  to  prevail,  and  the  Court 
exercising  appellate  jurisdiction,  which  under  section  67  of  that 
Act,  is  vested  with  an  important  discretionary  power  of  giving 
effect  to  such  objections. 

The  remarks  of  the  author  may  be  consistent  with  the  observa- 
tions of  English  authors  on  the  clause  of  the  Imperial  Act,  from 
which  section  5  is  copied  ;  but  where  we  differ  from  the  author 
is,  that  he  has  apparently  overlooked  the  fact,  that  he  will  not 
find  in  the  Imperial  Acts  any  clause  similar  to  section  67.  It  is 
essentially  Canadian  legislation,  and  a  reproduction  of  our  Pro- 
vincial Act,  18  Vict.  ch.  97,  sec.  1^  subsequently  made  law  in 
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Lower  Canada,  by  chap.  98  of  the  Consolidated  Statutes  of  Lower 
Canada. 

Our  next  objection  to  the  author's  annotation  of  sec.  5,  is  to  be 
found  at  page  155,  where  he  says  :  "But  now  a  days  it  seems  to 
be  admitted  that  the  powers  of  ^amendment  do  not  extend  to  the 
substitution  of  one  offence  for  another,  or  to  the  dealing  with  a 
case  under  another  statute  than  the  one  upon  which  the  informa- 
tion was  laid.'* 

The  inference  that  might  be  drawn  by  Magistrates  is,  that  they 
possess  the  power  of  amending  the  information,  provided  one 
offence  be  not  substituted  for  another.  The  authorities  quoted 
by  the  author  do  not  support  any  such  doctrine,  and  we  must  do 
the  author  the  justice  of  saying  that  he  does  not  distinctly  affirm 
that  principle.  We  deem  it  our  duty,  however,  to  remind  Magis- 
trates that  they  must  not  infer  from  the  remarks  of  the  author, 
that  they  possess  any  such  power. 

Justices  of  the  Peace  possess  no  such  power  unless  specially 
conferred  upon  them  by  some  particular  Act.  One  instance  might 
be  mentioned  where  that  power  is  given.  In  chap.  6,  C.  S.  L.  C. 
sec.  41,  we  find  that  with  reference  to  prosecutions  under  that 
Act,  the  power  of  amendment  before  plea  to  the  merits,  is  spe- 
cially given.  But  in  no  other  case,  nor  by  any  general  law,  does 
such  a  power  exist.  No  clearer  proof  is  needed  of  the  correctness 
of  our  opinion,  than  the  fact  that  the  Dominion  Act,  by  section  68, 
vests  the  power  of  amendment,  not  in  Justices  of  the  Peace  but 
in  the  Court  of  appellate  jurisdiction,  by  enacting  with  reference 
to  convictions  and  orders  that  "  the  Court  shall  amend  the  same 
if  necessary,  and  any  conviction  or  order  so  affirmed,  or  affirmed 
and  amended,  shall  be  enforced  in  the  same  manner  as  convictions 
or  orders  affirmed  in  appeal." 

This  legislation  is  not  new.  In  England  a  similar  power  was 
vested  by  12  &  13  Vict.,  ch.  45,  sec.  7,  in  the  Court  of  Quarter 
Sessions  appealed  to,  and  in  the  Court  before  which  the  conviction 
or  order  might  be  removed  by  certiorari.  Many  defects  in  infor- 
mations have  been,  in  England,  held  to  be  cured  by  the  defendant 
appearing  and  not  objecting.  But  as  to  the  power  of  Magis- 
trates to  allow  amendments,  we  assert  that  under  their  commis- 
sion they  possess  no  such  power  ;  that  no  general  law  confers  such 
power,  and  no  amendment  can  be  made  without  the  consent  of  the 
defendant.  In  2  Chitty's  Greneral  Practice,  p.  204,  we  read  :  "  If 
the  original  information  was  defective,  and  the  defendant  upon 
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the  hearing  expressly  waived  the  objection,  then  the  Justice 
should,  before  he  proceeds  further,  have  the  information  made 
perfect,  and  should  state  in  his  conviction  that  fact,  and  the 
defendants  waiving  the  necessity  for  a  fresh  summons,  and  then 
the  conviction  may  state  that  the  defendant  was  guilty  of  the  said 
offence  so  charged  in  the  said  information,  when  the  same  had 
been  so  amended  by  and  with  the  said  defendant's  consent  as 
aforesaid." 

We  again  repeat  that  Magistrates  should  not  forget  the  remarks 
of  the  author  quoted  from  page  7,  that  the  work  is  restricted  to 
Dominion  Acts,  and  does  not  treat  of  their  duties  under  Acts  of 
the  Local  Legislatures. 

In  taking  leave  of  Mr.  Kerr's  work,  we  cannot  conclude  our 
observations  without  calling  public  attention  to  a  most  important 
point  suggested  by  the  author  in  a  recent  conversation  with  him. 
It  is  with  reference  to  the  Act  relating  to  Summary  Convictions 
and  Orders  annotated  in  his  work,  and  whether  the  Courts  can 
give  effect  to  its  provisions,  in  so  far  as  the  civil  jurisdiction  of 
Magistrates  is  concerned,  in  relation  to  complaints  and  orders  for 
the  payment  of  money.  In  other  words,  could  the  Federal  Par- 
liament legislate  upon  sabjects  pertaining  to  the  exercise  of  civil 
jurisdiction,  although  vested  by  any  particular  Act,  in  Justices 
of  the  Peace. 

We  are  inclined  to  agree  with  him  that  there  is  great  weight 
in  the  objection.  Referring  to  the  British  North  America  Act, 
1867,  we  find,  that  the  exclusive  powers  of  Provincial  Legislatures 
are  by  paragraph  14  of  section  92,  declared  to  be  as  follows: 
"  The  administration  of  justice  in  the  province,  including  the  con- 
stitution, maintenance,  and  organization  of  Provincial  Courts, 
both  of  civil  and  of  criminal  jurisdiction,  and  including  procedure 
in  civil  matters  in  these  Courts"  As  respects  the  powers  of  the 
Federal  Parliament,  we  find  in  this  connection,  that  it  is  enacted 
by  paragraph  87  of  section  91,  that  its  jurisdiction  extends  to 
"  The  Criminstl  laws,  except  the  constitution  of  Courts  of  Crim- 
inal jurisdiction,  but  including  the  procedure  in  criminal  matters." 

We  have  italicized  the  words  above  quoted  in  order  to  show 
the  force  of  the  objection,  that  as  respects  the  civil  jurisdiction  of 
Magistrates  in  relation  to  complaints  and  orders  for  the  payment 
of  money,  our  Dominion  Parliament  has  possibly  exceeded  its 
authority  in  regulating  the  proceedure  in  civil  matters  coming 
within  the  jurisdiction  of  Justices  of  the  Peace. 
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If  the  Imperial  Parliament  has  assigned  to  the  Local  Legisla- 
tures the  exclusive  power  of  regulating  "procedure  in  civil  mat- 
ters/' which  would  seem  to  include  procedure  in  civil  matters 
before  Justices  of  the  Peace  ;  what  law  relating  to  procedure  in 
the  Provinces  of  Quebec  and  Ontario  is  to  prevail  with  reference 
to  Complaints?  Assuming  the  Complaint  to  be,  to  obtain  an 
order  for  the  payment  of  money  in  relation  to  a  matter  over  which 
the  Parliament  of  Canada  has  jurisdiction,  should  the  procedure 
be  regulated  by  sections  20  &  24  of  chap.  103  C.  S.  C,  which 
require  the  Complaint  to  be  in  writing  and  on  oath  ;  as  by  the 
Dominion  Act  annotated  by  the  author,  which  declares  by  sect. 
20,  that  it  shall  not  be  necessary  that  the  Complaint  should  he 
in  writin^y  and  by  sect.  24,  that  it  may  be  made  without  any 
oath  f 

Edw.  Carter,  Q.  C, 

Montreal,  10th  Jan.,  1871. 


CHRONIQUE  DU  PALAIS. 

Be  GUIBORD. 


We  give,  on  account  of  the  novelty  of  the  pretensions  enun- 
ciated by  the  applicant  in  recusing  the  Roman  Catholic  Judges 
of  the  Court  of  Appeals,  a  report  of  the  proceedings  on  the  peti- 
tion in  recusation.     The  text  of  this  petition  is  as  follows  : — 


Provincb  db  Quebec,  "» 
District  de  Montréal.   / 

COUR  DU  BANG  DE  LA  REINE. 

(JSW  APPEL.) 

Dams  Henriette  Brown, 

'  Appelante, 

ET 

Les  Cqrê  et  Marguillers  de  l'Œuvre  et  Fabrique 
de  la  paroisse  de  Montréal, 

Intimés. 

Aux  Honorables  Juges  de  la  Cour  du  Banc  de  la  Reine,  siétreant  en 

Appel,  dans  le  dit  District. 
La  Requête  de  l'appelante  expose  respectueusement  : 
Que  par  procuration  passée  à  Montréal,  devant  maître  C.  H.  Lamon- 

tagne  et  témoin,  le  premier  décembre  courant,  et  dont  copie  est  pro- 
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duite  avec  les  présente8,  la  requérante  a  formellement  autorisé  son 
avocat  soussigné  à  récuser  Thonorable  Lewis  Thomas  Drummond, 
l'un  des  honorables  juges  de  cette  Cour,  et  qu'elle  procède  par  les 
présentes  à  telle  récusation  pour  les  causes  suivantes,  savoir  : 

lo.  Parce  que  le  dit  honorable  juge  est  catholique  romain  et, 
comme  tel,  le  protecteur  de  l'Église  catholique  romaine  et  du  corps 
ou  communauté  des  catholiques  romains,  dont  les  intimés  en  cette 
cause  font  partie. 

2o.  Parce  que  le  dit  honorable  juge  a  intérêt  à  favoriser  les  intimés. 

3o.  Parceque  la  communauté  ou  corps  des  catholiques  romains  est 
religieusement  gouvernée  par  une  autorité  siégeant  à  Rome,  Italie, 
k  laquelle  tons  les  membres  de  cette  dénomination  religieuse  sont 
tenus  de  se  soumettre  et  dont  ils  doivent  en  conscience  exécuter  les 
ordres,  décrets  ou  injonctions. 

4o.  Parceque  cette  autorité  romaine  s'est  arrogé  et  s'arroge  le  droit  et 
rimpose  comme  dogme  aux  membres  du  corps  et  de  la  communauté 
des  catholiques  romains,  de  commander  à  ces  derniers  de  faire  préva- 
loir la  suprématie  de  la  dite  autorité  romaine  sur  celle  de  tous  les 
souverains,  ce  qui  comprend  Sa  Majesté  la  Reine  de  la  Grande  Breta- 
gne et  d'Irlande  et  de  ce  pays. 

5o.  Parceque  l'autorité  religieuse,  k  laquelle  se  trouve  soumis  le  dit 
honorable  juge,  lui  prescrit  en  conscience  et  sous  peine  d'anathème 
et  d'excommunication,  de  méconnaître  les  dispositions  suivantes  du 
chap.  83  de  la  14me,  Geo.  3  (1774)  rapporté  dans  les  Statuts  Refondus 
du  Canada,  savoir  :  "  Et  pour  la  plus  entière  sûreté  et  tranquilité  des 
esprits  dans  la  dite  province  (de  Québec)  il  est  par  ces  présentes 
déclaré,  que  les  sujets  de  Sa  Majesté  professant  la  religion  de  l'Église 
de  Rome  (savoir  l'autorité  romaine  sus-mentionnée)  dans  la  dite  pro- 
vince de  Québec,  peuvent  avoir  conserver  et  jouir  du  libre  exercice  de 
la  religion  de  l'Église  de  Rome,  soumise  à  la  suprématie  du  Roij  déclarée 
et  établie  par  un  acte  fait  dans  la  première  année  du  règne  de  la  Reine 
Elizabeth  sur  tous  les  pays  qui  appartenaient  alors,  ou  qui  appartien- 
draient par  la  suite  à  la  couronne  impériale  de  ce  Royaume,"  et  ce  par 
les  décrets,  ordres  et  injonctions  émanant  de  la  dite  autorité  romaine, 
et  promulgués  depuis  la  cession  du  Canada  à  la  Grande  Bretagne,  et 
le  statut  sus-dit,  lesquels  ordres  de  la  dit-e  autorité  romaine  ont  déclaré 
qu'on  ne  pouvait  croire  et  pratiquer  ce  qui  suit,  savoir  : 

lo.  "  Qu'il  appartient  au  pouvoir  civil  de  définir  quels  sont  les  droits 
"  de  l'Église  et  les  limites  dans  lesquelles  elle  peut  les  exercer.  (Art. 
'U9  du  Syllabus  promulgué  par  l'Encyclique  du  8  déc.  1864.) 

2o.  La  puissance  ecclésiastique  ne  doit  pas  exercer  son  autorité 
"  sans  la  permission  et  l'assentiment  du  gouvernement  civil. — Art  20. 

"  3o.  L'Etat,  comme  étant  la  source  et  l'origine  de  tous  les  Droits, 
"  jouit  d'un  droit  qui  n'admet  pas  de  limite. — Art.  39. 

"  40.  La  puissance  civile,  lors  même  qu'elle  est  exercée  par  un  sou- 
"  verain  infidèle,  possède  un  pouvoir  indirect,  quoique  négatif,  sur  les 
«choses  sacrées.     Elle  a,  par  [conséquent,  Jnon-sculement  le  droit 
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"&Bzequatury  mais  encore  celui  que  l'on  désigne  sous  le  nom  (V Appel 
comme  éPabus. — Art  41. 

"  5o.  En  cas  d'opposition  entre  les  deux  puissances,  c'est  le  droit 
civil  qui  l'emporte. — Art.  42. 

"  6o.  L'autorité  civile  peut  s'immiscer  dans  les  choses  qui  regardent  la 
<<  religion,  les  mœurs  et  le  régime  spirituels.  De  là  il  suit  qu'elle  peut 
"  soumettre  à  son  jugement  les  instructions  que  les  pasteurs  de  l'Eglise 
"  publient  en  vertu  de  leur  charge,  pour  la  direction  des  consciences  ; 
"  elle  peut  même  porter  des  décisions  en  ce  qui  concerne  l'administra- 
"  tion  des  sacrements  et  les  dispositions  requises  pour  les  recevoir. — 
«'  Art.  44. 

"  7o.  Les  rois  et  les  princes  non-seulement  sont  exempts  de  la 
"juridiction  de  l'Eglise,  mais  même  ils  sont  supérieurs  à  l'Eglise, 
"  quand  il  s'agit  de  trancher  les  questions  de  juridiction. — Art.  54. 

"  8o.  A  notre  époque,  il  n'est  plus  utile  que  la  religion  catholique 
"  soit  considérée  comme  l'unique  religion  de  l'Etat,  à  l'exclusion  de 
"tous  les  autres  cultes. — Art  77. 

"  9o.  L'Eglise  n'a  pas  le  droit  d'employer  la  force  ;  elle  n'a  aucun 
"  pouvoir  temporel  direct  ou  indirect. — Art.  24. 

"  10.  L'immunité  de  l'Eglise  et  des  personnes  ecclésiastiques  tire 
"  son  origine  du  droit  civil. — Art.  30. 

6o.  Parce  que  l'autorité  romaine  sus-mentionnée,  qui,  depuis  la 
cession  du  Canada  à  la  Grande-Bretagne  et  le  statut  suscité,  a  décrété 
comme  schismatiques,  anathèmes  et  excommuniés  ceux  qui  croiraient 
et  pratiqueraient  aucune  des  dix  doctrines  ci-dessus  exposées,  vient, 
par  des  décrets,  bulles  et  injonctions  récemment  promulgués,  d'être 
déclarée  infaillible  et  comme  s' imposant  avec  autant  d'autorité  que 
Dieu  même  à  la  conscience  des  catholiques  romains  et  notamment 
à  celle  du  dit  honorable  juge. 

7o.  Parce  que  le  dit  honorable  juge  ne  peut  rendre  justice  à  l'Appe- 
lante et  condamner  les  intimés,  sans  violer  toutes  et  chacune  des  pro^ 
positions  ainsi  promulguées  par  la  dite  autorité  romaine. 

8o.  Parce  que  les  intimés  admettent  eux-mêmes  que  la  question  en 
litige  est  une  question  où  l'autorité  romaine  doit  prévaloir  au  mépris 
de  l'autorité  de  sa  Majesté  ou  être  méconnue  et  l'autorité  de  Sa  Majesté 
prévaloir  que  le  dit  honorable  juge,  par  sa  profession  de  foi  religieuse, 
est  protecteur  de  la  communauté,  à  laquelle  appartiennent  les  intimés, 
et  a  intérêt  à  favoriser  les  dits  intimés  dans  la  décision  de  telle  ques- 
tion et  de  cette  cause. 

En  conséquence  'de  ce  que  dessus  et  vu  qu'il  n'a  été  fait  aucune 
déclaration  par  le  dit  honorable  juge  sur  ce  qui  précède,  la  dite  appe- 
lante déclare  qu'elle  récuse  le  dit  honorable  juge  et  le  requiert  hum- 
blement de  déclarer  par  écrit,  suivant  la  loi,  si  les  faits  ci-dessus  et 
ci  après  sont  véritables  ou  non,  savoir  : 

lo.  Si  le  dit  honorable  juge  est  membre  de  la  communauté  ou  corps 
des  catholiques  romains  ? 

2o.  Si  les  membres  de  ce  corps  ou  communauté  sont  religieusement 
gouvernés  par  une  autorité  siégeant  à  Rome,  Italie? 
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3o.  Si  cette  autorité  romaine  a  décrété,  depuis  la  cession  du  Canada 
à  la  Grande-Bretagne  et  le  statut  8us-cité|  qu'à  peine  d'anathème  et 
d'excommunication,  il  fallait,  pour  le  dit  honorable  juge,  comme 
catholique  romain,  croire  et  pratiquer  "  que  la  puissance  ecclésiatiqne 
doit  exercer  son  autorité  sans  la  permission  et  l'assentiment  du  gou- 
vernement civil  ?" 

4o.  Si  cette  autorité  romaine  a  décrété  depuis  la  cession  du  Canada 
à  la  Grande-Bretagne  et  le  statut  sus-cité,  qu'à  peine  d'anathème  et 
d'excommunication,  il  fallait,  pour  le  dit  honorable  juge,  comme 
catholique  romain,  croire  et  pratiquer  <<  que  l'Etat  (savoir  Sa  Majestié 
et  l'autorité  dont  le  dit  honorable  juge  tient  sa  commission  de  juge) 
n'est  pas  la  source  et  l'origine  de  tous  les  droits  et  qu'il  ne  jouit  pas 
d'un  droit  qui  n'admet  aucune  limite  ?  " 

5o.  Si  cette  autorité  romaine  a  décrété  depuis  la  cession  du  Canada 
à  la  Grande-Bretagne  et  le  statut  sus-cité,  qu'à  peine  d'anathème  et 
d'excommunication,  il  fallait,  pour  le  dit  honorable  juge,  comme 
catholique  romain,  croire  et  pratiquer  "  que  la  puissance  civile,  lors 
même  qu'elle  est  exercée  par  un  souverain  infidèle  (c'est-à-dire  non 
catholique  romain)  ne  possède  pas  un  pouvoir  indirect,  quoique  néga- 
tif, sur  les  choses  sacrées  ;  qu'elle  n'a  par  conséquent,  ni  le  droit 
fïExequatury  ni  celui  que  l'on  désigne  sous  le  nom  d'Appel  comme 
cPabust" 

60.  Si  cette  autorité  romaine  a  décrété  depuis  la  cession  du  Canada 
à  la  Grande-Bretagne  et  le  statut  sus-cité,  qu'à  peine  d'anathème  et 
d'excommunication,  il  fallait,  pour  le  dit  honorable  juge,  comme 
catholique  romain,  croire  et  pratiquer  "  qu'en  cas  d'opposition  ou  de 
conflit  entre  les  deux  puissances  (savoir  l'autorité  religieuse  telle  que 
gouvernée  par  la  dite  autorité  romaine  et  le  pouvoir  civil,  dont  le  dit 
honorable  juge  tient  sa  commission)  ce  n'est  pas  le  droit  civil  qui 
l'emporte  ou  prévaut,  mais  que  c'est  la  dite  autorité  religieuse  7  " 

7o.  Si  cette  autorité  romaine  a  décrété  depuis  la  cession  du  Canada 
à  la  Grande  Bretagne  et  le  statut  sus-cité,  qu'  à  peine  d'anathème  et 
d'excommunication,  il  fallait,  pour  le  dit  honorable  juge,  comme 
catholique  romain,  croire  et  pratiquer  "  que  l'autorité  civile  ne  peut 
s'immiscer  dans  les  choses  qui  regardent  la  religion,  les  mœurs  et  le 
régime  spirituel  ;  qu'elle  ne  peut  soumettre  à  son  jugement  les  in- 
structions que  les  pasteurs  de  l'Eglise  publient,  en  vertu  de  leur 
charge,  pour  la  direction  des  consciences  ;  qu'elle  ne  peut  même 
porter  des  décisions  en  ce  qui  concerne  l'administration  des  sacre- 
ments et  les  dispositions  requises  pour  les  recevoit  ?  " 

80.  Si  cette  autorité  romaine  a  décrété  depuis  la  cession  du  Canada 
à  la  Grande-Bretagne  et  le  statut  sus-cité  qu'à  peine  d'anathème  et 
d'excommunication,  il  fictllait,  pour  le  dit  honorable  juge,  comme  ca- 
tholique romain,  croire  et  pratiquer  "  que  les  rois  et  les  princes  (et 
notamment  Sa  Majesté)  ne  sont  pas  exemps  de  la  juridiction  de  i'Eg. 
lise  (savoir  l'Eglise  catholique  romaine)  et  qu'ils  ne  sont  pas  supé. 
rieurs  à  l'Eglise  (savoir  l'Eglise  catholique  romaine)  quand  il  s'agit 
ancher  les  questions  de  juridiction  ?  " 
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9o.  Si  cette  autorité  romaine  a  décrété  depuis  la  cession  du  Canada 
à  la  Grande-Bretagne  et  le  statut  suscité  qu'à  peine  d'anathème  et 
d'excommunication,  il  fallait  pour  le  dit  honorable  juge,  comme  ca- 
tholique romain,  croire  et  pratiquer  "  qu'à  notre  époque,  il  est  utile 
que  la  religion  catholique  romaine  soit  considérée  comme  l'unique 
religion  de  l'Etat,  à  l'exclusion  de  tous  les  autres  cultes?" 

lOo.  Si  cette  autorité  a  décrété  depuis  la  cession  du  Canada  à  la 
Grande-Bretagne  et  le  statut  suscité,  qu'à  peine  d'anathème  et  d'ex- 
communication, il  fallait  pour  le  dit  honorable  juge,  comme  catho- 
lique  romain,  croire  et  pratiquer  "  que  l'Eglise  romaine  a  le  droit 
d'employer  la  force  et  qu'elle  a  un  pouvoir  temporel  direct  et  indi- 
rect?" 

llo.  Si  cette  autorité  romaine  a  décrété  depuis  la  cession  du  Canada 
à  la  Grande-Bretagne  et  le  statut  sus-cité  qu'à  peine  d'anathème  et 
d'excommunication,  il  fallait  pour  le  dit  honorable  juge,  comme 
catholique  romain,  croire  et  pratiquer  "  que  l'immunité  de  l'Eglise 
romaine  et  des  personnes  ecclésiastiques  appartenant  à  cette  Eglise  ne 
tire  pas  son  origine  du  droit  civil,  savoir  de  Sa  Majesté  7  " 

12o.  Si  cette  autorité  romaine  a  décrété  depuis  la  cession  du  Canada 
à  la  Grande-Bretagne  et  le  statut  sus-cité  qu'à  peine  d'anathème  et 
d'excommunication,  il  fallait  pour  le  dit  honorable  juge,  comme 
catholique  romain,  croire  et  pratiquer  *«que  l'autorité  qui  a  décrété 
tout  ce  qui  précède  est  infailiible  et  par  conséquent  doit  être  obéie 
comme  si  Dieu,  supérieur  à  toutes  les  puissances  de  la  terre,  comman- 
dait lui-même  de  croire  et  pratiquer  ce  qui  précède  ?  " 

Et  si  le  dit  honorable  juge  déclarait  n'avoir  connaissance  d'aucun 
décret,  ordre,  déclaration  ou  injonction  comportant  les  prescriptions 
qui  précèdent,  il  est  respectueusement  requis  de  déclarer,  par  écrit 
suivant  la  loi  : 

lo.  S'il  est  membre  de  la  communauté  ou  corps  des  catholiques 
romains  ? 

2o.  Si  comme  tel,  il  n'est  pas  soumis  à  l'autorité  religieuse  qui  siège 
à  Rome,  Italie  ? 

3o.  S'il  se  considérerait  lié,  en  conscience,  par  la  doctrine  contenue 
en  la  troisième  question  des  présentes  conclusions,  si  elle  avait  été 
décrétée  ? 

4o.  S'il  se  considérerait  lié,  en  conscience,  par  la  doctrine  contenue 
en  la  quatrième  question  des  présentes  conclusions,  si  elle  avait  été 
décrétée  ? 

5o.  S'il  se  considérerait  lié,  en  conscience,  par  la  doctrine  contenue 
en  la  cinquième  question  des  présentes  conclusions,  si  elle  avait  été 
décrétée  ? 

60.  S'il  se  considérerait  lié,  en  conscience,  par  la  doctrine  contenue 
en  la  sixième  question  des  présentes  conclusions,  si  elle  avait  été 
décrétée  ? 

7o.  S'il  se  croirait  lié,  en  conscience,  par  la  doctrine  contenue  en  la 
septième  question  des  présentes  conclusions,  si  elle  avait  été  décrétée  ? 
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80.  S'il  se  croirait  lié,  en  conscience,  par  la  doctrine  contenue  en  la 
huitième  question  des  présentes  conclusions,  si  elle  avait  été  décrétée? 

9o.  S'il  se  croirait  lié,  en  conscience,  par  la  doctrine  contenue  en 
la  neuvième  question  des  présentes  conclusions,  si  elle  avait  été  dé- 
crétée ? 

lOo.  S'il  se  croirait  lié,  en  conscience,  par  la  doctrine  contenue  en 
la  dixième  question  des  présentes  conclusions,  si  elle  avait  été 
décrétée  ? 

llo.  S'il  se  croirait  lié,  en  conscience,  par  la  doctrine  contenue  en 
la  onzième  question  de^  présentes  conclusions,  si  elle  avait  été 
décrétée  ? 

12o.  Si  dans  l'exercise  de  ses  fonctions  comme  juge  il  se  croirait 
lié,  par  sa  foi  ou  profession  religieuse,  à  Tobéissance  à  la  dite  auto- 
rite  romaine  ? 

Et  après  que  le  dit  honorable  juge  aura  ainsi  déclaré,  l'Appelante 
demande  humblement  que  cette  honorable  cour  procédant  à  adjuger 
sur  la  dite  récusation,  la  déclare  bien  fondée,  le  tout  avec  dépens  sui- 
vant le  sort  final  de  cette  cause. 

JOSEPH  DOUTRE, 

Avocat  de  VÂppelanif* 
Montréal,  1er  déc.  1870. 

Similar  petitions  were  presented  for  the  recusation  of  the  other 
Roman  Catholic  Judges  of  the  Court,  C.  J.  Duval  and  M.  M. 
Caron  and  Monk,  J.  J. 

In  presenting  the  petitions,  Mr.  Doutre,  Q.C.,  counsel  for  the 
applicant;  said  that  he  hoped  the  measure  he  was  adopting  would 
not  be  looked  upon  as  implying  want  of  respect  and  confidence  in 
the  high  character  of  the  judges;  but,  on  account  of  a  strong 
pressure  which  had  been  brought  to  bear  upon  public  opinion  in 
this  Province,  a  great  number  of  persons  were  in  doubt  as  to 
whether  our  Judges  are  the  representatives  of  the  Queen  and 
carry  out  the  spirit  of  the  laws  made  under  her  sanction  and 
that  of  her  predecessors,  or  whether  they  are  not  in  certain  mat- 
ters governed  by  the  religious  authority  whose  seat  is  at  Rome. 

Chief  Justice  Duval  here  remarked  that  it  was,  perhaps,  giving 
too  much  importance  to  the  imbeciles  who  think  that  Judges 
recognize  any  authority  but  that  of  the  Queen  and  the  law  enacted 
under  her  authority. 

Mr.  Doutre  replied  that,  imfortunately,  these  imbeciles  were  sd 
numerous,  and  occupied  so  many  positions  in  life,  that  until  the 
Judges  had  themselves  defined  their  stand-point,  their  decisions 
would  remain  in  many  cases  without  moral  weight,  and  after  due 
consideration  he  thought  it  essential  before  arguing  his  case,  to 
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know  whether  the  Judges  felt  themselves  competent  to  hear  him 
and  give  justice  to  his  client.  The  condition  of  the  Catholics 
since  the  cession  of  the  country  has  been  altered  by  decrees  of 
new  dogmas,  some  of  which,  if  they  are  adhered  to  by  Judges, 
would  prevent  the  Catholic  Judges  from  applying  the  law  of  the 
country.  By  chap.  83,  14th  George  3rd,  which  confirmed  the 
treaty  of  cession,  the  Catholics  are  granted  the  free  exercise  of  their 
religion,  but  subject  to  the  supremacy  of  the  Sovereign.  Several 
articles  of  the  Syllabus  declared  it  to  be  a  heresy  to  believe  that 
any  Sovereign  had  authority  over  the  laws  decreed  in  Eome,  and 
that  in  a  conflict  of  jurisdiction  in  mixed  matters,  it  was  another 
heresy  to  recognize  in  Civil  Law  the  power  of  pronouncing  upon 
such  jurisdiction.  The  right  exercised  by  the  appellant,  which  was 
fully  recognized  and  practised  in  France  at  the  time  of  the  oeS' 
sion  under  the  name  of  '^  Appeal  against  Abuses  ^'  is  especially 
mentioned  in  the  Syllabus  to  be  proscribed,  and  it  is  worthy  of 
anathema  to  attempt  to  make  use  of  that  recourse.  The  judge 
that  would  receive  such  an  action  and  pronounce  favorably  upon 
it,  would  be  liable  to  anathema  and  excommunication.  I  know 
very  well,  said  Mr.  Doutre,  that  none  of  the  judges  consider 
themselves  bound  by  anything  but  the  laws  of  the  country  ;  but 
in  the  present  state  of  religious  exaggeration,  my  own  conviction 

m 

in  that  respect  is  not  a  guarantee  that  will  be  sufficient  for  my 
client  and  the  public.  I  have  no  doubt  that  the  answer  the 
Judges  will  give  to  the  facts  mentioned  in  this  petition  will  be 
8ucb  as  to  put  the  appellant  in  a  position  to  withdraw  the  excep- 
tion, which  she  will  be  happy  to  be  able  to  do.  This  opportunity 
is  a  precious  one,  and  should  not  be  lost  for  defining  clearly  the 
position  of  our  Catholic  Judges  in  these  mixed  questions  and  for 
putting  an  end  to  the  injurious  doubts  which  are  being  thrown  on 
their  independence  and  their  true  position  with  regard  to  the 
Boyereign  who  appoints  them  and  that  other  sovereign  who  claims 
authority  over  their  consciences,  with  the  right  to  define  their 
jurisdiction  and  hurl  defiance  against  the  authority  of  our  Queen, 
our  Parliaments  and  our  laws. 

The  Hon.  Chief  Justice  ordered  the  Clerk  of  the  Court  to 
take  the  petitions,  but  not  to  fyle  or  place  them  in  any  way  on 
the  records  of  the  Court. 

At  the  next  sitting  of  the  Court,  judgment  was  pronounced, 
refusing  to  permit  the  petition  to  be  fyled,   and  treating  the 

Vol.  I.  1  No.  1. 
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charges  contained  in  them  as  accusations  of  treason  and  peijury 
against  the  judges  recused. 

Badolst,  J.,  obseryed  that  he  sat  in  this  case  in  a  very  singular  and 
embarassing  position.  He  was  the  onlj  judge  who  was  not  recused. 
The  petition  that  had  been  presented  to  this  Court  was  a  petition  to 
the  Court  of  Queen's  Bench,  and  the  petition  was  presented  to  the 
Court  as  it  sat  on  the  2nd  December,  when  the  Bench  was  composed 
of  only  four  judges.  Judge  Drummond  being  absent,  and  His  Honor 
understood  that  the  Hon.  Judge  had  expressed  his  intention  not  to 
participate  in  this  proceeding.  He,  Mr.  Justice  Badgley,  regretted 
yery  much  that  the  Bench  was  not  complete,  because  it  was  of  gn^eat 
importance  that  all  the  judges  should  be  present  when  a  matter  of 
this  grave  nature  came  before  it.  He  had  suggested  to  Mr.  Doutre 
to  present  the  petitions  again  before  the  full  Bench  as  a  simple 
matter  of  expediency  and  justice,  and  without  having  any  ulterior 
object  in  view.  His  suggestions  had  not  been  adopted,  and  the  con- 
sequence was  that  this  petition  was  in  the  hands  of  three  judges 
who  were  present,  and  one  who  was  not  present.  As  he  himself  had 
not  been  recused,  his  colleagues  had  given  him  the  opportunity  of 
opening  the  judgment.  The  petition  was  presented  to  the  Court  of 
Queen's  Bench,  and  that  Court  was  called  upon  to  take  notice  and 
be  informed  that  the  petition  recuses  four  judges  of  the  Court.  The 
petition  stated  a  great  many  grounds,  more  or  less  connected  with 
ecclesiastical  affairs,  but  the  principal  chaige  was  that  certain  pro- 
*  ceedings  had  been  adopted  by  the  head  of  the  Roman  Catholic  Church 
at  Home,  and  that  those  proceedings  had  had  the  effect  of  destroying 
the  authority  of  the  Government  and  civic  power  in  certain  cases. 
The  Act  of  Elizabeth,  known  as  the  Supremacy  Act,  had  been  referred  ' 
to,  and  it  had  been  stated  that  that  Act  which  governs  this  Province 
had  been  set  aside,  and  the  power  of  the  British  Government  also 
set  aside  by  certain  proceedings  that  had  been  adopted  at  Home. 
Whether  tiiese  were  abstract  theories  or  not,  His  Honor  would  not 
inquire  ;  it  was  a  matter  with  which  he  had  nothing  to  do.  The 
law,  the  constitution  and  the  Sovereign  of  the  country  were  what 
the  judges  had  to  regard,  and  when  His  Honor  tound  that  in  this 
petition  the  substance  of  it  was  to  accuse  the  judges,  in  the  first 
instance  of  treason,  and  in  the  second  instance  of  perjury.  His  Honor 
was  of  opinion  that  the  petition  was  not  worthy  of  serious  considéra- 
tion  at  all.  The  Court  had  nothing  to  do  with  ecclesiastical  law,  it 
had  to  look  to  our  own  jurisprudence,  and  to  see  that  the  adminis- 
tration of  justice  could  not  be  carried  on  with  restrictions  of  this 
kind  before  the  Court.  The  charges  in  the  petition  might  be  summed 
J--,  ^^^  heads,  first,  they  accused  his  colleagues  of  treason,  in- 
^t  was  pretended  that  by  reason  of  these  proceedings  in 
would  be  unable  to  do  their  duty,  and  that  they  must  cast 
egiance  to  the  Queen.  This  was  treason  to  all  intents  and 
id  it  was  too  much  to  suppose  that  judges  would  lie  under 
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such  accusations.  The  second  point  was  the  charge  that  the  judges 
would  commit  perjury,  and  violate  their  oath  of  office  on  account  of 
those  proceedings  in  Rome.  The  judges  had  taken  an  oath  to  ad- 
minister according  to  law  and  justice,  and  yet  they  were  told  in  this 
petition  that  they  could  not  act  according  to  law  and  justice,  because 
certain  proceedings  hRd  been  adopted  in  a  foreign  land.  It  was  too 
much  to  suppose  that  a  paper  which  contained  such  charges  could  be 
admitted  to  the  fyles  of  this  Court.  His  Honor  referred  to  a  judg- 
ment at  Quebec,  Canada  Assurance  Co.  vs.  Freeman,  in  which  it  was 
held  by  the  Judge  that  a  paper  containing  charges  of  this  nature,  was 
not  adipissible  to  be  fylcd  in  a  Court  of  justice.  Judges  Stuart  and 
Panet  expressed  their  opinions  in  that  case  in  this  sense,  that  the 
judges  had  but  to  look  at  the  petition  to  see  that  it  was  inadmissible, 
and  when  j.udges  of  the  highest  learning,  like  Judges  Stuart  and 
Panet,  were  of  this  opinion,  his  Honor  believed  there  could  be  no 
question  at  all  that  a  petition,  containing  charges  of  this  nature,  was 
not  admissible,  and  should  not  be  put  upon  the  fyles  of  the  Court. 

Dbdmmond,  J.,  observed  that  he  was  absent  when  the  petition  re- 
cusing four  judges  was  presented  to  the  Court.  He  had  felt  great  in- 
dignation on  reading  the  petition,  because  he  regarded  the  charge 
contained  in  it  as  insulting  to  the  Bench.  He  differed  from  his  col- 
leagues in  thinking  that  permission  of  the  Court  was  necessary  in 
order  that  the  petition  might  be  fyled,  and  believed  that  by  our  Code 
they  might  be  fyled  as  a  matter  of  course.  His  Honor  then  proceeded 
to  read  some  notes  prepared  by  him  while  under  the  impression  that 
the  petitions  had  been  fyled.  His  Honor  said  :  Our  law  on  recusations 
was  to  be  found  entire  in  the  Code  of  Civil  Procedure  of  Lower 
Canada,  Nos.  175-191,  inclusive.  The  causes  of  recusation  recognized 
by  the  Code  No.  176,  are  seven  in  number.  The  7th  is  as  follows  : — 
"  II  he  (the  judge)  has  any  interest  in  favouring  either  of  the  parties." 
The  following  article  (177)  explains  what  is  meant  by  the  word 
"  interest."  ''  A  judge  is  disqualified  if  he  is  interested  in  the  suit 
either  personally  or  on  account  of  his  wife,  6r  if  his  wife,  when  separ- 
ated from  him  as  to  property,  is  interested  in  the  suit." 

The  question  then  arises  whether  these  are  all  the  cases  in  which 
recusation  can  be  proposed.  To  facilitate  the  solution  of  this  impor- 
tant question,  it  is  necessary  to  observe  that  the  legislation  of  our 
Code  of  Civil  Procedure,  as  well  as  that  of  the  French  Code,  are  de- 
rived from  the  Ordonnance  of  1667,  from  which  they  differ  little  as  to 
the  special  causes  of  recusation.  But  both  Codes  had  ommitted  two 
of  the  reasons  contained  in  the  Ordonnance^  and  this  for  wise  reasons 
of  equity  and  justice  and  public  order.  The  part  omitted  was  that  of 
permitting  recusation  to  be  proposed  for  other  reasons  of  fact  or  law. 
Carré  and  Chauveau,  in  stating  their  opinion  that  other  causes  of  re- 
cusation cannot  be  admitted  than  those  enumerated  in  the  French 
Code,  support  it  by  a  great  number  of  authorities.  His  Honor  referred 
at  some  length  to  the  authorities  there  cited,  and  came  to  the  conclu- 
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gion  that  Art.  176  of  our  Code  miut  be  interpreted  iû  the  satae  man- 
ner as  Art.  378  of  the  French  Code,  and  that  recusation  cannot  be 
proposed  for  any  otb^r  ground  except  those  ennumerated. 

The  petitions  now  under  consideration  are  not  founded  on  any 
of  the  causes  of  recusation  enumerated  in  the  law,  but  on  grounds 
quite  different — ^grounds  which  tend  to  dishonour  not  only  the  judges 
recused,  but  all  the  Boman  Catholic  judges  in  the  whole  vast  extent 
of  British  territory — ^grounds  unheard  of  up  to  this  day  in  the  annals 
of  jurisprudence  ;  for  it  is  in  truth  the  first  time  that  a  party  has  been 
bold  enough  to  recuse  a  judge  on  account  of  his  religious  belief.  These 
petitions  must  therefore  be  declared  inadmissible  and  be  rejected, 
simply  "  because  the  fact  alleged  is  not  Included  in  the  cases  of  recu- 
sation provided  for  by  the  law,"  according  to  the  very  simple  formula 
adopted  in  France  in  like  cases. 

But  here  arises  the  question  of  greatest  importance  for  us  :  "  Has 
the  judge  recused  the  right  to  pronounce  on  the  admissibility  of  the 
petition  by  which  he  is  recused  ?  To  this  question  I  do  not  hesitate 
to  answer  in  the  negative.  His  Honor  cited  Art.  184  of  our  Code,  as 
follows  :  "  When  the  recusation  is  made  before  the  judge  has  made 
his  declaration,  communication  of  it  must  be  given  to  him,  and  he 
must  declare  in  writing  whether  the  grounds  arc  true  or  not  ;  another 
judge  then  proceeds  to  determine  whether  the  recusation  is  founded 
or  not,  without  the  recused  judge  having  a  right  to  be  present." 

This  Atticle  conforms  to  Art.  24  of  title  24,  of  the  Ordonnance  of  1667, 
and  is  the  same  in  the  French  Code.  It  is  therefore  evident  that  the 
law  forbids  the  judge  recused  to  pronounce  on  the  admissibility  of 
the  petition  in  recusation,  however  frivolous,  vexatious  and  unfounded 
may  be  the  grounds  of  it  ;  it  seems  to  me  equally  evident  that  the 
judge  recused  is  bound  to  declare  in  writing  if  the  facts  alleged  in 
the  petition  are  true,  and  that  even  before  a  competent  tribunal  has 
pronounced  on  the  legality  of  such  facts.  It  is  to  be  regretted  that 
our  codifiers  did  not  prefer  to  incorporate  in  our  code  the  procedure 
established  by  Art.  385  of  the  French  Code,  as  to  the  time  when  the 
declaration  of  the  judge  should  be  made,  rather  than  have  continued 
the  old  practice. 

Under  the  disposition  of  the  French  Code,  a  judge  recused  is 
never  bound  to  declare  whether  the  facts  alleged  are  true  or  not,  until 
a  competent  tribunal  has  declared  that  these  facts  are  of  a  nature 
to  justify  the  recusation.  Here  it  is  different.  The  Judge  recused 
must  make  his  declaration  forthwith,  however  insufticicnt  in  law  may 
be  the  facts  enunciated  in  the  petition. 

I  am,  therefore,  of  opinion,  I'st,  That  these  four  petitions  in  recusa- 
tion must  be  rejected  tôt  ou  tardj  as  inadmissible.  2nd,  That,  never^ 
theless,  we,  the  Judges  recused,  are  incompetent  to  pronounce  on 
the  question  of  admissibility,  and  on  any  other  question  touching 
these  petitions.  3rd,  That  on  the  fyling  of  these  petitions,  we  are 
bound  to  declare,  in  writing,  the  truth  of  the  only  fact  on  which  rest 
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all  these  petitions,  namely,  whether  it  is  true  that  we  are  each  and 
all  Koman  Catholics,  rejecting,  however,  every  attempt  to  extort 
from  us  our  opinions  on  the  questions  of  law  aYid  religion  raised  in 
the  recusation. 

I  must  add  that  these  were  put  into  writing  some  days  ago,  when, 
being  absent  from  Court,  I  was  under  the  impression  that  these 
petitions  had  been  duly  fyled.  Blit  having  been  since  apprised  that 
the  Judges,  present  at  the  time  of  the  presentation  of  these  petitions 
m  open  Court  by  the  counsel  for  the  appellant,  had  forbidden  the 
clerk  to  fyle  the  petitions,  I  find  myself  free  from  any  recusation  of 
which  I  am  bound  to  take  cognizance. 

Cabon,  J.,  concurred  in  declaring  the  petitions  inadmissible.  The 
Code  contained  the  causes  for  which  recusations  might  be  proposed. 
The  causes  alleged  in  the  present  petitions  were  imaginary  and  ab- 
surd. It  was  for  the  Court  to  see  whether  the  causes  of  recusation 
were  legal  before  the  petitions  were  permitted  to  be  fyled.  In  the 
present  instance,  the  petitions  were  wholly  inadmissible  and  insult- 
ing to  the  Judges,  and  the  Court  was  right  in  refusing  to  receive  them, 
and  the  Judges  were  not  bound  to  make  any  declaration. 

Duval,  C.  J.,  thought  the  petitions  should  not  be  treated  seriously. 
If  it  were  possible  to  suppose  that  they,  were  intended  seriously, 
there  could  hardly  be  any  greater  insult  offered  to  the  Judges.  It 
would  be  to  accuse  th,em  of  treason,  and  of  being  false  to  the  oaths 
which  they  had  taken.  Judges  had  a  right  to  protect  themselves 
from  such  charges.  But,  for  his  part,  he  did  not  treat  this  petition 
seriously.  There  was  only  one  opinion  entertained  by  the  Bench 
on  the  merits  of  it.  If  there  were  any  foundation  for  such  a  petition, 
no  Boman  Catholics  should  be  appointed  Judges.  It  would  be  doing 
too  much  honor  to  the  petition  to  treat  it  serious.  It  was  enough  to 
say  that  it  shall  not  be  received  nor  entered  on  the  fyles  of  the  Court. 
The  principal  question  that  arose  was,  had  the  Judges  recused  the 
right  to  declare  the  petition  inadmissible  ?  x  His  Honor  believed  they 
had.  The  Judges  were  bound  by  the  law  to  sit,  and  could  not  with- 
draw in  this  case  more  than  in  any  other.  The  Judges  in  the  Court 
below  had  not  recused  themselves  or  been  recused,  though  two  of 
them  were  Catholics.  As  to  fyling  the  petitions  without  the  permis- 
sion of  Court,  His  Honor  believed  that  could  not  be  done. 

Mr.  DouTRE,  Q.C.,  then  moved  for  leave  to  appeal  to  Her 
Majesty's  Privy  Council.  This  motion  stands  over  to  March 
term. 


Constitutionality  of  Acts  of  the  Local  Legislature  in  matters  of 

Insolvency, 

There  was  rendered  by  the  Circuit  Court,  Mr.  Justice  Torrance 
sitting,  on  the  30th  November  last,  a  judgment  of  considerable 
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importance,  inasmucli  as  ît  involved  the  question  of  the  validity 
of  an  Act  passed  daring  the  previous  session  of  the  Parliament  of 
Quebec.  It  was-  in  the  case  of  DelisU  vg.  X'  Union  St  Jacques 
de  Montréal. 

The  action  was  brought  to  recover  $43  from  the  Defendants,  a 
benefit  or  benevolent  society,  of  which  the  Plaintiffs  husband 
had  been  a  member  in  his  lifetime.  The  Plaintiff  now  claimed  to  be 
entitled  to  a  weekly  allowance  of  $1.50  under  the  rules  of  the  society, 
so  long  as  she  remained  a  widow.  The  Defendants  pleaded  an  Act  of 
the  Legislature  of  the  Province  of  Quebec,  of  date  1st  February,  1870, 
cap.  58,  by  which  the  Defendants  were  empowered  to  convert  the 
claims  of  the  Plaintiff  iuto  a  sum  of  $200  to  be  at  once  paid  over  in 
satisfaction  of  all  demands.  The  Plaintiff  answered  to  this  that  the 
Legislature  of  the  Province  of  Quebec  had  no  authority  to  pass  snch 
an  Act,  and  that  the  Act  was  unconstitutional,  null  and  of  no  effect, 
inasmuch  as  the  Legislature  of  Quebec  had  no  power  to  legislate  in 
matters  of  insolvency  and  bankruptcy,  and  the  act  in  question  violated 
vested  rights. 

Per  curiam.  The  effect  of  this  Act,  according  to  the  Plaintiff,  would 
be  to  force  her  to  compound  for  her  debt.  It  is  necessary  to  examine 
the  powers  of  the  Local  Legislature  in  order  to  decide  the  point  which 
was  raised  in  the  case. 

By  the  Union  Act,  30  Vict.,  cap.  3,  sec.  91,  it  was  declared  that  not- 
withstanding anything  in  the  Act,  the  exclusive  legislative  authority 
of  the  Parliament  of  Canada  extends  to  all  matters  coming  within  the 
classes  of  subjects  enumerated,  and,  inter  alia.  No.  21  specifies  bank- 
ruptcy and  insolvency  as  one  of  the  classes  of  subjects.  Then  No.  29 
declared  that  any  matter  coming  within  any  of  the  classes  of  subjects 
enumerated  in  this  section  shall  not  be  deemed  to  come  within  the 
class  of  matters  of  a  local  or  private  nature  comprised  in  the  enume- 
ration of  the  classes  of  subjects  by  this  Act  assigned  exclusively  to 
the  Legislatures  of  the  Provinces. 

Then  section  92  defines  the  subjects  of  exclusive  Provincial  legis- 
lation. "  Tn  each  Province,  the  Legislature  may  exclusively  make 
laws  in  relation  to  matters  coming  within  the  classes  of  subjects  next 
hereinafter  enumerated,  that  is  to  say  :  No.  7.  The  establishment, 
maintenance  and  management  of  hospitals,  asylums,  charities,  and 
eleemosynary  institutions  in  and  for  the  Province,  other  than  marine 
hospitals.''  Then  No.  11.  "The  incorporation  of  companies  with 
Provincial  objects."  No.  16.  "  Generally  in  all  matters  of  a  merely 
local  or  private  nature  in  the  Province." 

His  Honor  then  referred  to  the  preamble  to  the  Act  aA  the 
Province  of  Quebec  passed  last  session,  in  which  it  was  set  up 
that  the  expenses  of  the  Union  St.  Jacques  were  more  than  the 
receipts,  and  that  the  Society  was  unable  to  continue  to  pay  the 
pensions  to  certain  widows,   of  whom  the  plaintiff  was  one,  and 
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the  receipts  could  not  be  mndo  to  balance  the  expenditure,  &c. 
Was  there  insolvency  here  ?  The  Custom  of  Paris  says,  "  le  cat  de 
déconfiture  est  quand  les  biens  des  débiteurs  tant  meubles  qu^immeubles  ne 
suffisent  pas  aux  créanciers.^*  Bell's  Dictionary  says,  "  When  a  person's 
debts  exceeded  his  estate  he  was  said  to  be  insolvent."  Such  being 
the  condition  of  the  Society,  the  Act  provided  that  the  JCnion  St. 
Jacques  was  authorised  to  convert  the  pensions  into  $200  to  be  onre 
paid  to  each  of  the  widows.  In  the  event  of  refusal  to  accept  the 
$200,  the  money  was  to  be  kept  in  trust  for  them.  The  Court  now 
came  to  the  important  question  whether  this  Act  was  beyond  the 
power  of  the  Local  Legislature.  The  Dominion  Legislature  has 
exclusive  jurisdiction  in  matters  of  insolvency.  From  this  and  the 
other  clauses  cited  above,  the  Court  came  to  the  conclusion  that  the 
Provincial  Legislature  had  no  power  to  make  such  a  law  as  that 
passed  last  session  with  reference  to  the  Union  St.  Jacques.  The 
plea  of  the  Defendants  was  therefore  overruled,  and  the  Defendants 
condemned  to  pay  $43.64,  the  amount  sued  for. 

Ivan  Wotherspoon. 
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DÉCISIONS   CANADIENNES. 
COUR  D'APPEL. 

Montréal,  10  décembre  1870. 

La  Corporation  de  St.  Martin  et  la  Compagnie  des  Chemins  de  Péage  de 
Vile  Jésus. — La  corporation  de  St.  Martin  prit  une  action  devant  la 
Cour  de  Circuit  pour  enlèvement  d'une  obstruction  sur  la  voie  publi- 
que. Par  une  disposition  statutaire,  la  Cour  de  Circuit  a  seule  jurisdic- 
tion pour  connaître  de  ces  actions.  La  Denandcrcsse  joignit  à  son 
action  une  demande  en  dommages-intérêts  au  montant  de  $400.00, 
mais  cette  demande  fut  discontinuée  pendant  l'instance. 

Jugé: — Que  la  demande  en  dommages-intérêts  étant  purement 
accessoire  et  ayant  été  discontinuée,  la  Cour  de  Circuit  conservait  sa 
jurisdiction  sur  l'action  principale. — Per  Duval,  J.  C,  Drumond, 
Badgley,  J.J,    Contra,  Caron  et  Monk,  J.J. 

Quidf  Si  la  demande  en  dommages-intérêts  n'avait  pas  été  disconti- 
nuée. 

Mae/arlane  et  Dewey. — Jugé  qu'un  billet  de  $400  donné  par  Mme. 
Dewey,  sous  la  pression  et  les  menaces  d'une  poursuite  criminelle 
contre  son  fils  pour  vol  de  $25,  était  nul,  faute  de  considération  et 
comme  ayant  été  consenti  en  compromis  d'une  félonie.  Per  Drum- 
mond,  Badgley  et  Monk. — Contra  Duval  et  Caron,  qui  étaient  d'opinion 
que  l'action  de  Marfalane  devait  être  maintenue  pour  $25. 
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The  Chaudihre  Gold  Mining'Company  et  Detharati.—^ngh  :  lo.  qne  sou 
l'Edit  de  1743,  une  corporation  étrangère  ne  peut  acquérir  des  bienA 
immobiliers  dans  la  Province  de  Québec,  sans  la  permission  de  la 
Coupnne  ou  l'autorité  de  la  Législature  *,  2o.  que  partant  dans  le  cas 
d'une  vente  de  tels  biens  et  d'éviction,  la  dite  corporation  n'avait  pas 
d'action  en  dommages  contre  son  vendeur. — ^Per  Caron,  Badgley  et 
Monk. — Contra  Du  val  et  Loranger. 

Ranger  et  Seymour. — Jugé  :  qu'après  discontinuation  d'une  saisie  sur 
fieri  facias  par  le  Demandeur,  du  consentement  du  Défendeur,  un 
venditioni  exponas  ne  peut  être  émané,  la  première  saisie  étant  alors 
considérée  caduque. — Por  Duval,  Caron.  Drummond,  Badgley  et 
Stuart. 

Pollard  et  Irving. — Avant  le  code  de  Procédure,  le  capiat  ad  retpon- 
déndum  n'existait  pas  pour  des  dommages  non  liquidés.    Mêmes  juges. 

Doutre  vs.  Elvidge. — Jugé  :  que  l'adjudicataire,  à  une  vente  par  le 
shérii  d'un  terrain  de  49  acres,  qui  n'a  pas  la  quantité  déterminée,  a 
droit  à  une  réduction  pro  rata  du  prix  d'adjudication.  Semble  :  qu'il 
en  serait  autrement  de  la  vente  d'un  corps  certain.  Per  Duval,  Monk 
et  Loranger. — Contra  Caron  et  Badgley. 


COUR  DE  RÉVISION. 

Montréal,  30  Novembre  1870. 

Fordyee  vs.  Kearns. — ^Le  défendeur,  dans  le  but  de  faire  de  la  terre 
neuve  mit  le  feu  à  des  souches  sur  sa  propriété  :  un  vent  violent  s'éleva 
tout  à  coup  et  propagea  le  feu  sur  la  propriété  de  son  voisin,  le  deman- 
deur. 

Jugé  :  Que  le  défendeur  était  responsable  des  dommages  causés  à  la 
propriété  du  demandeur,  bien  que  le  feu  y  eût  été  communiqué  par 
force  majeure.    Berthelot,  Mackay  et  Beaudry,  J.J. 

Davis  vs,  Shaw  ^  Shaw^  Oppt. — Jugé  :  Que  la  vente  d'effets  mobi- 
liers, entre  parents,  non  suivie  de  déplacement  et  de  tradition  réelle, 
est  présumée  frauduleuse  vis-à-vis  des  tiers  créanciers  et  doit  être  an- 
nulée.   Per  Mackay  et  Beaudry  ;  Mondelct,  dissident. 

Ste.  Marie  vs.  Ostell. — Jugé  :  Que  l'adjudicataire  des  créances  d'un 
failli,  à  une  vente  faite  par  un  syndic,  doit  alléguer  dans  son  action 
contre  un  débiteur  de  ce  failli  et  prouver  que  toutes  les  formalités  re- 
quises par  la  loi  pour  procéder  à  cette  vente  ont  été  observées  :  et  qu'à 
défaut  de  telle  allégation,  l'action  de  cet  adjudicataire  sera  déboutée 
sur  défense  en  droit.  Per  Berthelot,  Torrance  et  Beaudry.  Ce  juge- 
ment est  contirmatif  de  celui  rendu  en  cour  inférieure  par  l'hon.Juge 

Mackay. 

30  décembre  1870. 

The  City  qf  Glasgow  Bank^  vs.  Arbuckle  ^  al.  et  Kerry  ^  ah — Jugé  ; 
Que  quant  ù  la  liquidation  des  affaires  d'une  société  après  sa  dissolu* 
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tion,  les  co-associés  peuvent  être  traités  comme  si  la  société  existait 
encore  et  peuvent  être  poursuivis  comme  tels,  sans  qu'il  soit  néces- 
saire de  les  désigner  comme  ayant  été  en  société.  Per  Mackay  et 
Beaudry  ;  Mondelet,  dissident. 


COUR  SUPÉRIEURE. 

Montréal,  30  Novembre  1870. 

Carton  vs.  JSishop.-^ugé  :  Qu'un  père,  non  tuteur  de  son  fils  mineur, 
ne  peut  poursuivre  pour  les  gages  de  ce  dernier.  Défense  en  droit 
maintenue.     Mackay,  J. 

Patenaude  vs.  Charron. — Jugé  ;  Qu'une  clôture  de  ligne  ou  de  divi- 
sion, existant  entre  deux  héritages  depuis  plus  de  trente  ans,  doit  ser- 
vir de  base  à  un  bornage,  sans  égard  aux  titres.    Torrance,  J. 

La  Corp.  de  Montréal  ^  WiUon^  Tiers-Opposant. — Jugé  :  Qu'après 
que  revaluation  d'un  terrain,  soumis  à  expropriation  dans  la  Cité  de 
Montréal,  aura  été  mise  de  coté  par  la  Cour,  le  propriétaire  de  ce 
terrain  ne  peut  former  une  tierce  opposition  à  ce  jugement,  bien  qu'il 
n*aît  pas  été  partie  dans  la  première  instance.    Mackay,  J. 

Le  Blanc  vs.  Beaudoin  éf  Bêdard,  intervenant. — Jugé  :  qu'une  partie 
coupable  de  félonie  ne  peut  elle  même  demander  la  nullité  d'un  acte 
de  vente  d'immeubles  faite  en  compromis  de  cette  félonie.   Mackay,  J. 

Coates  V,  The  Glen  Brick  Co.^  et  Welsh^  Intervenant.  Jugé  que  les 
compagnies  incorporées  sous  l'acte  de  la  Législature  de  Québec,  31 
Vict.  ch.  25,  n'ont  pas  le  pouvoir  d'émettre  des  billets  promissoires,  à 
moins  que  ce  pouvoir  ne  soit  formellement  donné  par  les  règlements 
de  la  compagnie  ;  2o.  que  dans  l'espèce,  les  règlements  étant  que 
"  the  Directors  shall  have  the  management  of  the  affairs  of  the  Com- 
"  pany"  (sect.  IX)  et  que  "  the  President  and  Secretary  shall  have 
power  to  draw  cheques^  to  sign  deeds^  stock  certificates^  all  contracts  author- 
ized  by  the  Board  of  Directors  and  all  matters  and  documents  of  special 
import,"  et  n'étant  pas  prouvé  que  les  billets  en  question  avaient 
été  autorisés  de  manière  à  être  placés  dans  la  catégorie  de  contracts 
authorized  by  the  Board  of  Directors^  ils  ne  pouvaient  lier  la  Com- 
pagnie.    Beaudry,  J. 

The  Olen  Brick  Co.  v.  Shackwell.     Shackwell  v.  The  Glen  Brick  Co. 

Wsish  V.  The  Glen  Brick  Co. — Jugé  que  des  souscriptions  à  un  fonds 

social  ou  stock,  obtenues  par  surprise,  fraude  et  par  de  faux  états  des 

affaires  de  la  compagnie  faits  par  ses  ofiiciers  et  ses  directeurs,  sont 

nulles  et  ne  produisent  aucune  obligation.    Les  actionnaires  ainsi 

trompés  peuvent  même  recouvrer  ce  qu'ils  ont  payé  en  à  compte  de 

leurs  parts. 

Montréal,  Avril  1870. 

Malhiot  vt.  Tessier  ^  Lemonde. — Jugé  :  Que  deux  cultivateurs  qui  ont 
ngné  un  billet  promissoire  ne  sont  pas  obligés  solidairement,  et  que 

K 
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la  solidarité  n'existe  que  dans  le  cas  où  les  faiseurs  d'un  billet  sont 
commerçants.    Mackay,  J. 

30  décembre  1870. 
Boucher  vs.  Brault. — Jugé  :  Qu'un  locataire,  après  avoir  fait  protester 
son  locateur  que  la  maison  louée  est  inhabitable  peut  laisser  cette 
maison,  sans  avoir  fait  résilier  le  bail  et  qu'une  saisie-gagerie  par  droit 
de  suite  pratiquée  par  ce  locateur  est  mal  fondée,  si  le  locataire  prouve 
qu'en  réalité  la  maison  était  inhabitable.  S.  C.  Montréal,  per  Mon- 
delct,  J. 

La  rédaction  de  la  Kevae  doit  à  robli&:eDce  de  Mr.  Colston 
le  sommaire  des  décisions  suivantes,  prononcées  à  Québec  en 
décembre  dernier. 

No.  22.  Leduc  êç  Oullet.  Held  :  That  the  delay  of  25  days  men- 
tioned in  C.  P.  C.  art.  1149,  within  which  the  petition  in  appeal  from 
a  judgment  of  the  Circuit  Court  must  be  filed  with  return  Ac,  is  final 
and  limitatif.    Q.  B.  in  appeal. 

No.  14.  Villeneuve  Sç  Bédard.  Held  :  That  pending' an  appeal  from 
a  judgment  dismissing  an  action  en  séparation  de  corps  et  de  biens, 
the  Court  will  not  grant  a  provisional  alimentary  allowance  to  the 
wife.  Plaintiff  in  Court  below.    (Ibid.) 

No.  881.  Ulric  Arcand  v.  Charles  Blanchet  <5*  François  Croteau. — In 
January,  1848,  Croteau  executed  a  deed  of  obligation  for  £60  and  in- 
terest, in  favour  of  Arcand' s  auteur,  and  mortgaged  thereby  a  certain 
piece  of  land,  which  in  June,  1855,  he  sold  to  Blanchet,  who  by  the 
deed  of  sale  bound  and  obliged  himself  to  pay  the  said  debt,  and  who 
the  same  day  executed  another  deed  of  obligation,  without  novation 
for  £75  and  interest,  being  the  principal  and  interest  accrued  on  the 
original  debt  in  favour  of  the  Plaintiff's  auteur.  Action  against  Blan- 
chet and  Croteau  for  joint  and  several  condemnation  for  amount  due 
under  the  said  deeds.  Action  dismissed  on  demurrer.  No  action  for 
a  joint  and  several  condemnation  lies.     S.  C.  Quebec,  Taschereau,  J. 

No.  901.  Louis  Lemicux  vs.  Marie  Forcade,  curator  to  Gabriel  Lemieux, 
her  husband  interdicted  for  drunkenness. 

Held  :  That  the  defendant  could  be  sued  alone  ;  that  her  husband 
need  not  be  put  en  cause,  and  that  she  need  not  be  authorized  specially 
for  that  purpose.    Same  Court,  Taschereau,  J. 


ENGLISH   DECISIONS. 


Fark  Oate  Iron  Company,  Limited,  and  Coates. — The  provisions  of  13 
and  14  Vict,  c,  61,  s.  14,  requiring  the  party  appealing  from  the 
decision  of  a  County  Court  judge  to  give  a  notice  of  appeal  and  secu- 
rity for  costs  within  ten  days,  are  not  conditions  precedent  to  the 
jurisdiction  of  the  court  to  hear  appeal,  and  they  may  therefore  be 
waived  by  the  respondent.    6  L.  B.  C.  P.,  634. 
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Davies  v.  Snead.^—The  Defendant  mentioned  to  the  rector  of  her 
parish  a  rumour  that  she  had  heard  publicly  uttered,  impugnin/3^  his 
conduct  and  the  conduct  of  his  solicitor,  the  plaintiff,  in  the  adminis- 
tration of  a  certain  trust.  The  plaintiif  having  brought  an  action  of 
slander  against  the  defendant,  the  jury  found  that  the  words  com- 
plained of  were  spoken  bona  fide  and  without  malice,  under  the  beliet 
that  it  was  important  for  the  defendant's  rector  to  know  the  rumour 
in  order  that  he  migh  clear  his  character  : 

Held  :  that,  upon  this  finding,  the  communication  was  privileged, 
and  that  the  privilege  extended  to  the  alleged  slander  of  the  plaintiff, 
as  the  communication  could  not  be  made  without  mentioning  him. 
5  L.  R.,  Q.  B.  608. 

Maillard  v.  Page, — The  defendant  accepted  the  plaintiflfs  draft  at 
six  months,  and  the  plaintiff  agreed  in  writing  to  renew  the  bill,  if 
circumstances  should  prevent  the  defendant  from  meeting  it  at  ma- 
turity. The  defendant  made  no  application  for  renewal  during  the 
currency  of  the  bill  ;  but  on  the  plaintiff's  presenting  it  for  payment 
shortly  after  it  became  due,  he  claimed  to  have  it  renewed  according 
to  the  agreement,  circumstances  having,  in  fact,  prevented  him  from 
meeting  it.    In  an  action  on  the  bill  : 

Held  (Cleasby,  B.,  dissenting  )  C.  Ex.  :  that  the  defendant  was  not 
bound  to  apply  for  a  renewal  during  the  currency  of  the  bill  ;  but 
that  it  was  sufficient  if  he  did  so  within  a  reasonable  time  after  it 
became  due.     L.  R.,  C.  Ex.,  312. 

Frott  V.  Knight. — The  defendant  promised  to  marry  the  plaintiff  so 
soon  as  his  (the  defendant's)  father  should  die.  During  the  father's 
lifetime,  the  defendant  refused  absolutely  to  marry  the  plaintiff.  The 
plaintiff  sued  for  breach  of  promise,  the  defendant's  father  being  still 
alive  : 

Held  (Martin,  B.,  dissenting)  :  that  the  principle  of  Hochster  v. 
De  la  Tour,  was  not  applicable  to  the  case  of  a  promise  to  marry, 
and  that  no  breach  had  been  committed,     5  L.  R.,  Ex.,  322. 

Bell  V.  Fothergill  and  others. — On  the  death  of  the  deceased  a  will 
was  found,  the  signature  to  which  had  been  cut  out,  but  gummed  on 
to  its  former  place.  The  will  had  been  in  the  custody  of  the  testator 
up  to  the  time  of  his  death.  Declarations  of  the  deceased  made  sub- 
sequent to  the  date  of  the  will  were  proved  of  an  intention  to  benefit 
his  wife  by  will.    No  other  will  was  forthcoming. 

Held  :  that  the  presumption  that  the  deceased  cut  out  the  signature 
animo  revoeandi  was  not  rebutted,  and  that  the  gumming  on  the  signa, 
ture  in  its  original  place  did  not  revive  the  will.  2  L.  R.,  P.  &  D., 
148. 

Hawkins  v.  Allen. — A  lady  gave  a  cheque  for  £5,000  to  the  surgeon 
who  attended  her,  to  be  laid  out  in  the  erection,  establishment,  and 
snpport  of  an  hospital.    The  money  was  invested  by  the  surgeon  in 
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consols,  in  the  names  of  himself  and  another  as  trustees,  and  both 
immediately  afterwards  executed  a  deed  of  trust  declaring  the  objects 
of  the  gift.  The  declaration  of  trust  was  not  made  known  to  the 
donor,  who  died  a  few  days  after  its  execution. 

Held  :  that  the  object  of  the  gift  did  not  exclude  the  acquisition  of 
land  ;  and  that  the  donor  having  died  within  twelve  months  after  the 
execution  of  the  deed,  the  gift  was  invalid  under  the  statute  (9  Geo. 
2,  c.  36).     L.  R.,  Eq.,  246. 

AMERICAN  DECISIONS. 
(From  the  American  Law  Review^  October,  1870  and  January  1871.) 

Pierce  v.  Milwaukee  âf  St.  Paul  R.  R,  Co.— By  the  custom  of  a  rail- 
road company,  persons  whose  grain  was  carried  by  the  road,  were 
entitled  to  have  their  empty  bags  carried  free  : 

Held  :  that  this  carrying  was  not  gratuitous,  and  that  the  company 
was  liable  as  a  common  carrier  in  case  such  bags  were  lost.  23  Wise. 
387. 

The  City  v.  Lamson. — Suit  on  coupons  detached  from  a  bond  brought 
more  than  six  years  after  the  instalment  of  interest  for  which  such 
was  given  had  accrued. 

Held  :  That  the  suit  was  not  barred  by  the  Statute  of  Limitations 
until  suit  was  barred  on  the  bond  itself.     9  Wallace,  477; 

Belknap  vs.  Bank  of  North  America. — ^A  merchant  sent  his  clerk  to 
the  Post  Office  with  a  sealed  letter  to  mail,  containing  a  bank  check 
payable  to  A.B.,  or  order  : 

Held  :  that  he  was  not  guilty  of  negligence  which  would  render 
him  liable  on  the  check  to  a  holder  in  good  faith  for  value,  to  whom 
the  clerk,  after  abstracting  it  from  the  letter,  passed  it,  altered,  by 
making  it  payable  to  bearer.     100  Mass.  376. 

Shaw  V.  Spencer. — A  firm  gave  to  the  defendant,  as  collateral  secu- 
rity for  a  debt  due  from  the  firm  to  him,  two  certificates  of  stock, 
standing  in  the  name  of  a  member  of  the  firm,  namely  «A.  B.  trustee," 
and  by  him  transferred  in  blank,  each  certificate  being  on  its  face 
expressly  "  transferable  only  on  the  books  of  the  company  by  the 
holder  hereof,  in  person,  or  by  a  conveyance  in  writing  recorded  in 
said  books,  and  surrender  of  this  certificate."  The  certificate  be- 
longed to  the  plaintifi"  : 

Held:  that  the  certificates  of  stock  were  not  negotiable  instru- 
ments, that  the  word  "  trustee"  sufficiently  notified  the  defendant  as 
to  the  character  of  the  firm's  title,  and  that  plaintiff  was  entitled  to 
the  stock.     100  Mass.  382. 
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ERRATA. 

Page  203,  6th  line  from  foot  of  page,  «demande  "  instead  of 

"  demanda/' 
Page  205,  13th  line  from  top  of  page,  «  Grant  "  instead  of 

«  Lincoln/' 
Page  240,  6th  line  from  foot  of  page,  "examination"  instead 

of  "  enumeration," 

Htanding  as  Westlake  and  Bateman.  strongly  defending  the  claim 
of  the  lex  loci  contractas,  lu  a  late  case  of  Harris  v.  Quine,  the 
learned  Lord  Chief  Justice  Cockburn  inclined  towards  the  latter 
view,  although  he  admitted  the  I  ex  fori  to  be  the  rule.  And  if 
to  these  considerations  be  added  the  fact  that  the  question  remains 
as  yet  undecided  on  the  continent  of  Europe  and  in  this  Province, 
a  review  of  the  law  on  the  question  may  not  be  found  without 
interest  and  practical  utility. 

True  it  is  that  the  legal  profession  in  every  country  is  familiar 
with  the  reasonings  j[>ro  and  con.  At  the  same  time  it  must  be 
admitted  that  there  exists  no  complete  review  of  the  different  sys- 
tems advocated  throughout  the  commercial  world.  The  English 
and  American  writers  do  not  fail  to  produce  every  English  and 
American  authority,  but  they  rarely  pay  to  the  French  and  conti- 
nental jurists  the  attention  and  consideration  which  their  learning 

Vol.  I.  h  No.  2. 
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deserves,  and  the  same  disregard  of  English  and  American  writers 
is  manifested  by  the  European  jurists.  Thus,  Félix,  Tropîong. 
Mareadé,  and  even  Savigny,  make  little  or  no  allusion  to  the 
Enirlish  and  American  jurisprudence  ;  and  when  we  refer  to  the 
English  or  American  writers,  we  find  that  in  their  appreciation  of 
the  opinions  of  French  and  continental  jurists,  they  fall  into  many 
inadvertent  mistakes,  sometimes  into  grave  errort».  Thus,  Dr. 
Parsons,  in  his  late  work  on  Notes  and  Bills,  affirms,  upon  the 
alleged  authority  of  Pardessus,  ^'  that  in  France  the  limitation 
and  prescription  of  the  place  where  the  contract  was  made  would 
prevail,  no  matter  where  the  contractor  was  used,'  (vol.  2,  p. 
382)  whtn'eas  Pardessus  supports  the  lex  loci  solutionis,  and  in 
default  0Ï  it,  the  /e.c  domicilii  ilehitoris  at  the  time  of  the  contract. 
Again,  at  page  383,  foot  note  t'.,  the  learned  professor  states  it  to 
be  the  opinion  of  Pothier  that  the  lex  loci  and  not  the  lex  fori 
should  govern,  whereas  Pothier  never  speaks  of  any  but  the  hx 
fhmirilii  creditoris.  Mr.  Guthrie,  p.  219,  in  turn,  siiys  that 
Pardessus  and  BouUenois  favour  the  lex  domicilii  débitons,  and 
does  not  notice  the  distinction  which  both  these  commentators 
make,  when  a  place  of  payment  is  specified.  Mistakes  have  even 
been  commited  by  writers  in  their  citation  of  works  composed  in 
their  own  language.  Thus,  Félix  asserts  that  Duuod  favours  the 
lex  domicilii  debitoris  at  the  time  of  the  institution  of  the  action, 
whereas  it  is  the  lex  domicilii  debitoris  at  the  time  of  making  the 
contract  which  is  supported  by  Dunod.  These  examples,  to  which 
many  others  might  be  added,  show  the  importance  of  a  careful 
and  detailed  investigation  of  the  subject. 

In  this  Province  there  exists  a  wide  diversity  of  opinion.'  In 
the  late  case  of  Wilson  v.  Deniers,  the  question  was  raised  before 
all  its  tribunals,  and  was  differently  decided  by  each  of  them  ; 
but  before  going  into  the  grounds  of  these  varying  judgments, 
the  facts  of  the  case  must  be  briefly  stated. 

Deniers,  the  defendant,  a  native  of  Chambly,  P.  Q.,  went  to 
Fonds  du  Lac,  Wis.,  and  there  carried  on  business  for  some 
years.  In  the  course  of  his  dealings  in  the  city  of  New  York,  in 
1857,  he  gave  his  promissory  note  to  Wilson,  the  plaintiff",  pay- 
able four  months  after  date,  at  a  pai-ticular  bank,  at  Fonds  du 
Lac.  A  few  months  afterwards  he  left  Fonds  du  Lac,  and, 
returning  to  Canada,  began  business  at  Valleyfield,  near  Mont- 
real ;  and,  so  as  not  to  differ  from  the  honorable  judges  in  appeal 
on  mere  matters  of  fact,  it  may  even  be  said  that  he  absconded 
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from  the  United  States,  as  their  Honors  held  ;  for  it  is  quite 
immaterial  to  the  decision  of  his  case  whether  he  did  or  did  not 
leave  his  American  domicile  suddenly,  secretly,  and  fraudulently. 
Demcrs  has  ever  since  the  beginning  of  the  year  1858  resided  at 
Valleyfield.  Wilson  alleging  that  he  became  acquainted  with  the 
whereabouts  of  his  debtor  only  on  the  19th  of  April,  1866,  and 
that  by  the  laws  of  the  State  of  New  York  and  the  State  of  Wis- 
consin, the  said  promissory  note  was  not  prescribed,  brought  his 
action  thereon  before  the  Superior  Court  in  Montreal,  against 
Demcrs. 

The  defendant  first  demurred  to  this  demand,  upon  the  ground 
that  that  court  had  nothing  to  do  with  those  foreign  laws,  pre- 
scription being  governed  by  the  lex  fori  exclusively.  This  de- 
murrer was  maintained  by  the  court  below,  his  Honor  Mr.  Justice 
Berthelot  holding  that  "  the  prescription  of  a  promissory  note 
made  in  a  foreign  country,  and  payable  there,  is  to  be  governed 
by  the  lex  fori  and  not  by  the  lex  loci  contractus  or  lex  loci  solu- 
tionis.''  ^  This  decision  having  been  appealed  from  to  the  Court 
of  Queen's  Bench,  was  reversed  on  a  point  of  procedure  ;  and  the 
question  at  issue  was  reserved  until  the  final  determination  of  the 
case  on  the  merits. 

The  defendant  also  pleaded,  1st,  the  general  statute  of  limita- 
tion of  six  years,  10  Vict.  c.  11  ;  2nd,  a  special  prescription  of 
five  years,  under  12  Vict.  c.  22,  applicable  to  bills  of  exchange 
and  promissory  notes  due  and  payable  in  Lower  Canada. 

These  pleas  were  dismissed  by  His  Honor  Mr.  Justice  Monde- 
let,  before  whom  the  case  was  argued  on  its  merits,  the  learned 
judge  holding  that  the  true  rule  of  both  the  old  and  the  new 
French  jurisprudence,  which  should  prevail  in  Lower  Canada,  is 
the  lex  loci  contractus  or  the  lex  loci  solutionis ^  when  a  place  of 
payment  is  specified,  f 

Brought  before  the  Court  of  Review,  in  Montreal,  the  decision 
of  Mr.  Justice  Mondelet  was  reversed  by  Mackay  and  Torrance, 
J  J.,  on  the  30th  of  November,  1868.  His  Honor  Mr.  Justice 
Mackay,  for  the  Court,  maintained  that  both  pleas  were  well 
founded,  that  the  statute  of  limitations  fully  applied  to  this  as  a 
commercial  case,  that  the  Promissory  Note  Act  equally  applied, 
and  that  the  words  "  due  and  payable  in  Lower  Canada,"  therein 
used,  involved  no  more  than  "  due  "  or  "  due  and  exigible  "  ;  and 

,  ,      ,  ,  ,        ■  ■  I  I  I   ■     -  I    T 

•   12  L.  C.  Jurist,  222.  f  ll>id. 
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in  Jiupport  of  this  ruling  the  learned  judge  quoted  Symond's  Law 
Making,  p.  413.  He  concluded  his  opinion  by  the  IbllowiDi: 
ro marks  : 

**  Volumes  have  been  written  on  the  domicile  of  the  debtor,  as 
affecting  the  remedy  or  the  suit  ;  about  his  domicile,  at  the  time 
of  the  contract,  at  the  time  of  the  suit  ;  on  the  place  of  the  con- 
tract, the  place  for  payment,  &c.  The  Bar  is  familiar  with  the 
reasonings  jtro  and  con.  As  many  authors  are  on  one  side  as  ou 
the  other.  The  old  ones  were  divided,  and  so  are  the  new.  Fo- 
thier  has  been  attacked  for  his  opinions  by  Troplong^  and  lastly 
Troplong  by  Marcadé.  A  refuge  can  be  found  only  in  the  old 
general  rule,  that  the  lex  fori  must  prevail  in  cases  of  personal 
action  such  as  the  present  one."  * 

The  case  having  been  taken  into  the  Court  of  Queen's  Bench, 
by  Wilson,  the  decision  of  the  Court  of  Review  was  reversed,  upon 
the  ground  that  the  defendant  absconded  from  the  United  States, 
and  that  his  creditor  did  not  discover  his  whereabouts  until 
shortly  before  the  institution  of  the  action,  their  Honors  apply- 
ing to  this  case  the  maxim  of  the  Roman  law:  "Contra  non 
valeiitem  age  re  nulla  cnrrit  prœscriptio,  f 

Mr.  Justice  Badgley,  however,  held  that  in  general  and  ordi- 
nary cases,  the  lex  fori  should  rule  in  matter  of  limitation  of 
personal  actions,  1st,  because  prescription  affects  merely  Uio 
remedy  ;  and  2nd,  because  prescription  is  a  law  of  public  order 
and  policy. 

The  honourable  Chief  Justice  and  Mr.  Justice  Monk  expressed 
no  opinion  whatever  as  to  the  lex  loci  œntractûg  or  the  lex  fori. 
and  simply  concurred  with  Mr.  Justice  Badgley  in  holding  that, 
as  the  defendant  had  been  guilty  of  fraud  against  his  creditor  by 
absconding  from  the  United  States  and  by  not  informing  his 
creditor  of  his  removal  to  Valleyfield;  the  laws  of  Lower  Canada 
could  not  be  invoked  for  his  relief. 

Mr.  Justice  Caron  concurred  in  the  judgment  of  the  Court, 
for,  amongst  other  reasons,  the  following  :  "  D^ après  notre  dmf 
commun  applicahle^''  he  said,  "  Tabsence  du  défendeur  telle  qui? 
prouvée  a  interrompu  la  prescription  et  l'a  empêché  de  courir  au 
préjudice  du  demandeur." 

It  is  admitted  that  prescription  is  a  law  of  public  order  and 
policy  ;  and  yet  the  public  interest  is  superseded  by  the  private 

•  13  L.  C.  Jurist,  24.  f  H  Ibid. 
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interest  of  a  creditor.  If  such  reasouing  were  logioaK  no  one 
could  be  astonislied  at  the  ruling  of  the  honourable  court. 

It  is  because  prescription  is  a  law  of  public  order  and  policy 
that  no  attention  should  be  paid  to  the  fact  that  the  defendant 
was  absent  or  had  absconded  from  a  foreign  country,  and  that  the 
protection  of  that  law  which  has  been  enacted  to  secure  the  peace 
of  the  whole  community  should  be  extended  to  all,  to  foreigners 
as  well  as  to  residents.  Is  the  maxim  privatum  ineommodum 
publico  bono  pensattir,  not  applicable  in  this  as  in  all  civilized 
countries  ?  Clearly,  the  reasoning  of  Mr.  Justice  Badgley  should 
have  led  him  to  a  conclusion  absolutely  the  reverse  of  the  one  at 
which  he  arrived. 

lu  the  case  oî  Lxppman  v.  Donfl^  the  defendant.  Sir  A.  Don, 
had  left  France  for  parts  of  England  unknown  to  his  French 
creditor  ;  and  yet  the  counsel  and  judges  in  the  case  never  for  a 
moment  entertained  the  idea  of  invoking  the  maxim  contra  non 
calentenv  agere  non  curn't  prœscrîptio.  Still,  the  English  statutes 
of  limitations  contain  an  exception  in  favour  of  persons  "  beyond 
seas,"  whether  they  be  creditors  or  debtors,  provided  that  the 
limitation  had  not  commenced  to  run.  But  this  exemption  was 
never  applied  to  foreign  prescription. 

In  virtue  of  what  law,  moreover,  can  absence,  fraud,  or  any 
oUier  disability  of  a  creditor  to  bring  his  suit  in  due  time,  be  held 
a  cause  of  interruption  of  short  prescriptions,  such  as  prescriptions 
of  five  or  six  years  in  commercial  matters.  Not  a  single  authority 
was  quoted  or  indeed  can  be  quoted  in  support  of  this  novel  pro- 
position. It  is  true  that  absence  is  a  cause  of  interruption  of 
loiig  prescriptions,  such  as  those  affecting  real  rights,  because  the 
Coutume  de  Paris,  which  is  part  of  our  common  law,  expressly 
declares  and  enacts  that  prescription  can  be  thus  interrupted  ;  but 
that  law  never  extended  this  rule  to  short  prescriptions,  f 

True,  the  ordinance  of  16T3,  in  an  express  article,  declares  that 
the  five  years  prescription  of  bills  of  exchange  runs  à  V égard  des 
mineurs  et  même  des  absents.     But  as  the  commentators  observe, 


♦  Infrà,  p.  140. 

t  Massé,  1  Dr.  Corn.  257,  492;  Rivière,  Répétitions  Ecrites,  305; 
Pardessus,  Lettre  de  Change,  No.  331  ;  id.  Dr.  Com.  No.  1990  ;  Merlin, 
Répertoire,  Sup.  t.  xvii,  p.  589;  Troplong,  Prescription,  t.  2,  No.  1038  ; 
Paris,  23  arril  1836,  Dev.,  26,  2,  258  ;  Delangle,  t.  2,  p.  727  ;  Bédar. 
ride.  Des  Sociétés,  t.  2,  p.  699;  Pothier,  Lettre  de  Change,  p.  20G. 
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this  restrictive  proviso  was  unnecessary,  it  being  already  a  prin- 
ciple of  the  common  law.  The  Code  Napoleon  contains  no  such 
proviso  ;  and  yet  all  the  jurists  and  courts  of  justice  reject  absence 
of  plaintiff  or  defendant  as  a  cause  of  interruption  of  prescription 
i;i  commercial  matters. 

The  Coutume  de  Paris,  in  order  to  make  absence  a  cause  of 
interruption  of  prescription  of  real  rights  or  actions,  made  a 
special  enactment  to  that  effect,  which  would  have  been  unneces- 
sary if  the  common  law  had  been  as  alleged. 

Heretofore  in  Lower  Canada,  prescription  in  commercial  mat- 
ters was  generally  of  one  year,  under  the  article  126  of  the 
Cputunic  de  Paris;  but  no  provision  was  made  for  cases  of 
absence,  minority,  interdiction,  or  any  other  like  disabilities  ;  and 
as  Pothier  remarks,  *  no  interruption  could  be  presumed,  f 

The  same  rule  has  been  maintained  with  regard  to  the  pre- 
scription of  five  years  of  arrears  of  rentes  constituées.  The  ordi- 
nance of  1510,  which  introduced  that  prescription,  has  no  dispo- 
sition with  regard  to  minors,  absentees,  or  other  like  persons; 
and  consequently  absence,  minority,  or  any  other  disability  was 
not  considered  a  cause  of  interruption  of  that  short  prescription.]; 

Finally  our  statutes  of  limitations  in  commercial  matters  have 
been  framed  upon  the  English  statutes  of  limitations  ;  still  they 
do  not  contain  the  exception  made  in  favour  of  persons  '^beyond 
seas,"  by  the  statutes  of  James  and  Anne.  The  10-11  Vict.,  c. 
11,  enacts  that  no  action,  of  a  commercial  nature,  shall  be  main- 
tained unless  commenced  within  six  years  ;  and  it  is  remarkable 
that  the  only  exception  provided  for  is  where  there  has  been  an 
acknowledgment  of  the  debt  in  writing  or  a  partial  payment, 
while  the  Promissory  Note  Act  contains  no  exception  whatever. 
Therefore  absence,  or  any  other  disability,  not  being  mentioned 
in  either  of  these  statutes,  the  Legislature  clearly  intended  that 
absence,  minority,  or  any  other  disability,  should  not  be  held  a 
cause  of  interruption,  for  the  simple  reason  that  prescriptive  laws 
are  laws  of  public  order  and  policy. 

Moreover,  has  not  our  Provincial  Legislature  expressly  sanctioned 
this  rulo,  by  enacting  special  exceptions  in  favour  of  absentees  and 


*  DcK  obligation»,  p.  717. 

t  Sec  also  arrêt  of  the  3rd  February,   1650,   reported  by  Grillon. 
Keeueil  des  arrêts. 

t  Arrêt  of  the  1st  June,  1548,  Traite  des  Minorites  par  Mesle,  p.  502. 
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other  like  persons  in  respect  to  the  limitation  of  the  time  for 
bringing  certain  appeals  ?  * 

This  construction  of  statutes  of  limitations  is  moreover  strongly 
Hupported  by  the  authorities. 

"  Indeed,"  says  Angell,  on  Limitations,  ed.  1869,  §  194,  *'  there 
appears  to  be  no  authority  in  favour  of  the  doctrine  that  if  the 
persons  mentioned  in  the  above  section  are  not  expressly  excepted 
from  the  operation  of  the  statute  of"  limitations,  there  exists  a 
virtual  exception.  But  it  has  been  holden  that  no  exception  can 
be  claimed  unless  expressly  mentioned,  f  General  words  of  n 
statute,  it  is  considered,  must  receive  a  general  construction,  and 
unless  there  can  be  found  in  the  statute  itself  some  grounds  for 
restraining  it,  it  cannot  be  restrained  by  arbitrary  addition  or 
retrenchment.  J  And  on  this  principle  it  was  adjudged  by  Sir 
Wm.  Grant  that  absentées  who  are  not  expressly  excepted  in  the 
act  of  limitations  of  Jamaica  were  intentionally  rejected,  and 
therefore  could  not  be  introduced  by  construction  ;  and  it  was 
also  declared  by  Sir  Eardly  Wilmot  in  the  House  of  Lords,  that 
infant  s  J  like  other  persons,  would  be  barred  by  an  act  limitinir 
suits  at  law,  if  there  was  no  saving  clause  in  their  favour.  § 

The  disability  of  being  "  beyond  the  seas,"  provided  for  by  the 
English  statutes  of  limitations  and  those  of  most  of  the  States  of 
the  American  Union,  is  omitted  in  the  statute  of  New  Jersey  as 
well  as  in  that  of  the  Province  of  Quebec  ;  and  consequently  is 
not  recognised  by  the  courts  of  that  State.  1 1 

In  the  case  of  Fenn  v.  Boioker^  ^[  the  Court  of  Appeals  of 
Lower  Canada  laid  down  the  same  rule,  and  held  that  although 
at  common  law  an  acknowledgment  in  writing  or  a  partial  pay- 
ment did  operate  as  an  interruption  of  prescription,  yet  as  the 
Promissory  Note  Act  contained  no  exception,  the  court  would 
not  make  one.  How  can  the  honourable  court  reconcile  its  ruling 
in  Fenn  v.  Booker  with  its  ruling  in  Wilson  v.  Deiners,  more 


•  Cons.  St.  L.  C,  c.  77,  s.  55. 

t  Bucklin  v.  Ford,  5  Barb.  (N.  Y.)  sup.  ct.  393  ;  The  Sam  Slick,  2 
Curtis,  C.  C.  480  ;  ïlowell  v.  Hair,  15  Alab.  194. 

X  Sec  Mr.  Chancellor  Kent  in  Demurest  v.  Wipikoop,  3  Johns  129. 
i  Beckford  v.  Wade,  17  Ves.  R.  87. 

11  Buckinffhatnshire  v.  Drury,  cited  in  Beckford  v.  Wade,  Beardsly  \. 
Soulkmayd,  3  Green,  171  ;  Taberrerv.  iîrm/nrtZ^,  3  Harr.  (N.  J.),  2G2. 

^  10  L.  C.  Jurist,  120. 
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especially  as  the  common  law  never  admitted  absence  or  any  other 
disability  as  a  cause  of  interruption  of  commercial  prescription  ? 

Finally  the  judgment  of  the  Court  of  Queen's  Bench  is  con- 
trary to  the  letter  of  our  Code.  Article  2269  is  indicated  by  the 
(Jodificateurs  as  showing  the  old  law  to  be  that  "  prescriptions 
which  the  law  fixes  at  less  than  thirty  years,  other  than  thope  in 
favour  of  subsequent  purchasers  of  immoveables  with  title  and  in 
good  fdith,  and  that  in  case  of  rescision  of  contracts  mentioned 
in  article  2258,  run  against  minors,  idiots,  madmen,  and  insane 
persons,  whether  or  not  they  have  tutors  or  curators,  saving  their 
recoune  against  the  latter." 

If  absence  of  the  debtor  suspended  prescription  in  commercial 
matters,  as  the  Court  of  Appeals  has  held,  according  to  the 
maxim  contra  non  calmtem  agere  nulla  cnrr  If  prescription  à  for- 
tiori prescription  should  not  run  against  minors  ;  for  as  it  has 
]>een  very  properly  said,  'Mes  absents  méritent  moins  de  faveur 
que  les  mineurs  et  les  interdits."  * 

Mr.  Justice  Caron  further  urged  that  the  Promissory  Note 
Act  did  not  apply  to  Demers'  note,  because  it  was  not  due  ami 
payahle  in  Lower  Canada.  However,  that  statute  does  not  re- 
((uire  that  the  note  should  be  made  due  and p)oy able  in  Lower 
Canada;  the  words  due  and  jyai/ahle  iu\o\\e  no  more  than  c??/r 
and  exigible,  and  every  promissory  note  sued  upon  in  Lower 
Cnnada  must  be  considered  as  due  and  payable  in  Lower  Canada. 

Even  granting  that  the  12  Vict.  c.  22,  does  not  apply  to  this 
case,  then  the  10-11  Vict.  c.  11,  does.  If  the  12  Vict,  merely 
refers  to  notes  made  due  and  payable  in  Lower  Canada,  it  cannot 
be  reasonably  assumed  that  the  same  does  supersede  in  this  case 
the  10-11  Vict.,  which  provides  for  the  limitation  of  all  notes 
payable  in  or  out  of  Lower  Canada.  Mr.  Justice  Caron  is  of 
opinion  that  the  10-11  Vict,  has  been  repealed  by  the  12  Vict. 
This  was  certainly  not  done  by  express  enactment  ;  it  can  only 
be  inferred  from  the  fact  that  the  12  Vict,  provides  for  the  pre 
scription  of  promissory  notes.  But  if  that  statute  does  not  com- 
])rise  all  notes,  v.  g.  that  of  Demers,  then  it  cannot  be  considered 
as  repealing  the  former  statute  in  respect  of  the  same. 

But,  not  to  be  severe  upon  the  judgment  of  the  learned  judges, 
it  must  be  mentioned  that  two  of  their  Honors  expressed  a  dictum 
a    -je  pense  "  upon  the  real  question  at  issue;  it  may  even  be 

*  Laurent,  Principes  du  Droit  Civil,  vol.  2,  p.  148. 
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«aid  that  they  were  of  the  opinion  that  the  lex  loci  œntractû»  or 
»ÀKtionis  should  rule  in  all  cases  of  prescription  of  personal 
aetioDS.  No  authority  was  quoted,  no  argument  made  to  support 
the  proposition.  ^'  Je  pense,"  said  again  Mr.  Justice  Caron,  *'  (|ue 
Ic  juge  Mondelet  a  bien  jugé  en  disant  que  c'était  d'après  la  loi 
du  lieu  où  avait  été  fait  le  billet  ou  bien  de  celui  où  il  avait  été 
fliii)  payable,  que  la  cause  se  devait  décider  ;  cela  étant ,  d'après 
la  preuve,  la  prescription  n'était  pas  acquise,  et  le  défendeur  a  été 
bien  condamné."  By  cela  étant ^  does  the  learned  judge  intend  to 
convey  the  idea  that  the  proposition  he  enunciated  should  be 
accepted  as  a  matter  of  course.  The  question,  however,  is  ex- 
tremely complicated  and  difficult  ;  and  as  it  is  the  only  point 
worthy  of  any  notice  in  the  decision  of  the  learned  judges,  we 
shall  say  nothing  further  of  the  judgment  of  the  Court  of  Queen's 
Beach  ;  and  we  will  now  endeavour  to  show  that  the  rule  laid 
down  by  Mondelet,  Drummond,  and  Caron,  JJ.,  is  unfounded  in 
l:iw,  and  that  the  lex  fori  should  govern  in  all  cases. 

Relying  upon  the  authority  of  Boullenois,  Pardessus,  Félix, 
Troplong  and  Savigny,  Mr.  Justice  Mondelet  drew  the  conclu- 
sion "  that  the  true  doctrine  is  that  the  prescription  of  the  place 
of  payment  must  govern,  and  where  the  place  of  payment  is  not 
.«specified,  then  that  of  the  place  where  the  contract  was  created." 

Boullenois  holds  the  law  of  the  place  of  payment,  and  if  no 
place  of  payment  be  specified,  the  law  of  the  domicile  of  the 
debtor,  and  not,  as  the  learned  judge  asserts,  the  lex  loci  cov- 

The  old  French  commentators,  moreover,  do  not  appear  to  con- 
cur in  the  opinion  of  Boullenois. 

Dunod,  f  contends  that  the  law  of  the  domicile  of  the  debtor, 
^t  the  time  of  the  contract,  governs. 

Merlin  J  quotes  two  arrets  of  the  Parlement  de  Flandre,  tlie 
firf^t  of  the  ITth  July,  1692,  the  second,  of  the  30th  October, 
n05,  which  held  the  law  of  domicile  of  the  debtor  at  the  time 
^t'  the  institution  of  the  action  to  rule  in  all  cases  of  conflict  of 
personal  prescriptions  ;  and  he  further  reports  another  case  which 
originated  before  the  Code  Napoleon,  and  was  decided  in  the 
î*»ne  sense  by  the  Cour  de  Bruxelles^  on  the  24th  September, 
1S14. 


*T.  1,  p.  530;  t.  2,  p.  488. 

t  Des  Prcîjioriptions,  part  1,  ch.  14. 

Î  UC'pL'iioiro,  vo.  Prescriptioi),  s.  1,  §  3,  par.  7. 
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Berryer  and  Laurière  on  Duplessis,  *  express  the  same  view. 
And  if  to  the  above  authorities  we  add  the  old  civilians  Hubcr 
and  Voet,  and  also  Merlin,  who  evidently  wrote  under  the  influ- 
ence of  the  then  prevailing  notions  on  the  matter,  it  seems  that 
the  old  French  common  law  does  not  admit  the  lex  loci  contractus. 

It  is  contended  that  the  weight  of  modern  French  authority 
is  against  the  doctrine  of  the  lex  fori.  But  what  is  the  present- 
opinion  in  France  and  on  the  continent  generally  ? 

On  reference  to  Pardessus,  f  we  find  first  that  his  langiiaj^c^ 
has  not  been  quoted  in  full  by  Mr.  Justice  Mondelet,  for  there 
the  sentence  contains  these  words,  immediately  after  those  cited  : 
"  ct  s'il  ne  l'a  pas  déterminé,  par  celui  du  domicile  qu'avait  cc^ 
débiteur  lorsqu'il  s'est  obligé  ;  parccque  la  prescription  étant  nm 
exception  qiC  il  est  permis  au  débiteur  d'opposer  à  la  demande 
de  son  créancier,  cest  naturellement  dans  sa  j>ropre  legislation 
quil  doit  trouver  ce  secours^  If  the  debtor  is  thus  to  look  only 
to  the  law  of  his  own  domicile,  and  if  his  plea  of  prescription 
affects  merely  the  remedy,  as  admitted  by  Pardessus, — what  ha,*i 
the  law  of  the  place  of  payment,  or  of  the  domicile  of  the  debtor 
at  the  time  of  the  contract,  to  do  with  the  case.  Nothing  ;  it 
seems  clear  that  the  reasoning  of  Pardessus  should  lead  to  the 
opposite  conclusion,  to  wit,  the  lex  fori,  or  lex  domicilii  dehitoris 
at  the  time  of  the  institution  of  the  action  ;  and  it  is  remarkable 
that  two  years  before  the  publication  of  his  Droit  Commercial,  he 
had,  in  his  Eléments  de  Jurisprudence  Commerciale  (page  112). 
pronounced  in  an  unqualified  manner  for  the  latter  opinion. 

With  regard  to  the  alleged  authority  of  Félix,  J  it  is  astonish- 
ing that  the  learned  judge  did  not  quote  a  few  pages  further  on. 
Félix  lays  down  various  exceptions  to  the  rule  Zocm«  regit  actum, 
and  among  others,  the  case  of  limitation  of  personal  actions.  He 
contends  that  the  law  of  domicile  of  the  debtor  at  the  time  of  the 
action  should  be  the  criterion,  without  paying  any  regard  to  the 
place  of  payment.  He  further  declares  that  the  lex  loci  sohttionif 
is  favoured  only  by  Boullenois,  Pardessus  and  Troplong  amon^ 
the  French  writers,  and  by  Christin,  Burgundus,  Mantica,  and 
Favre  among  the  civilians. 

That  Félix  is  in  favour  of  the  lex  fori  is  evident  from  the  fol- 

•  Traité  de  la  Prescription,  liv.  1,  chap.  1. 
t  Droit  Commercial,  t.  G,  No.  1495.  p.  383. 
t  Droit  International,  p.  221  et  seq. 
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lowing  remarks,  made  by  him  after  reviewing  the  various  systems 
advocated  in  this  matter  :  "  Bien  qu'il  y  alt  quelques  différcmc» 
dans  les  termes  anploy es  par  ces  auteurs^  on  voit  qu'ils  aboutissent 
tous  à  cette  conclusion  que  la  prescription  s  acquiert  d'après  la  loi 
en  vigueur  au  lieu  où,  siège  le  Juge  com2)ét eut,  pour  statuer  sur  le» 
actions  personelles  formées  contre  celui  qui  ojyposc  cette  défense ^ 

Troplong  holds  that  the  law  of  place  of  payment  should  rule  m 
all  cases.  * 

Savigny  f  is  decidedly  in  favour  of  the  doctrine  maintained  by 
the  honourable  judge.  "  Many  say,"  he  remarks,  p.  201,  "that 
laws  as  to  prescription  are  laws  of  procedure,  and  must,  there- 
fore, be  applied  to  all  the  actions  brought  within  their  territory, 
without  respect  to  the  local  law  of  the  obligation. 

"  According  to  the  true  doctrine,  the  local  law  of  the  obligation 
must  determine  as  to  the  term  of  prescription,  not  that  of  the 
place  of  the  action  ;  and  this  rule,  which  has  just  been  laid  down 
in  respect  to  exceptions  in  general,  is  further  confirmed  in  the 
case  of  prescription,  by  the  fact  that  the  various  grounds  on 
which  it  rests,  stand  in  connection  with  the  substance  of  the  ob- 
ligation itself.  Besides,  this  opinion  has  always  been  acknowledged 
to  be  correct  by  not  a  few  writers." 

Savigny  finally  holds  the  view  that  when  a  place  of  payment  i.s 
specified,  the  law  of  that  place  should  apply,  in  pursuance  of  the 
rule,  contraxisse  unusquisque  In  eo  loco  Intelligitur  in  quo,  ut 
xolveret,  se  ohligavit. 

Savigny  (in  foot  note  ?/)  futher  observes,  that,  this  doctrine  is; 
agreed  to  by  Hert,  §  65  ;  Schaffner,  §  87  ;  Wachter,  2,  pp.  408- 
412;  Koch,  1,  p.  133,  note  23;  and  Bornemann,  1,  p.  66;  but 
that  their  agreement  is  only  in  regard  to  the  principle,  not  to  all 
the  applications  of  it  ;  since  the  local  law  of  the  obligation  is  not 
determined  in  the  same  way  even  by  these  writers.  In  fact  Hert 
and  Schaffner  arc  of  opinion  that  the  lex  loci  solutionis  should  be 
entirely  overlooked,  and  that  the  lex  loci  contractus  should  rule 
in  all  cases. 

In  addition  to  the  foregoing  authorities  referred  to  by  Mr- 
Justice  Mondelet,  as  supporting  his  decision,  Demangeat,J  Domin- 
Petrushevecz,  §  and  Mass<5 1|  may  also  be  quoted. 

•  Prescriptions,  No.  38. 

t  Conflict  of  Laws,  Guthrie's  cd.,  1869. 

X  Démangeât  on  Felix,  vol.  1,  p.  223,  note  a. 

§  Précis  d'un  Code  de  Droit  International,  art.  197,  p.  88.- 

II  Dr.  Com.  vol.  1,  Nos.  558-565,  cd.  1861. 


136  CONFLICT   OP  PRE8CRIPTI0NF. 

Démangeât,  although  not  positive,  inclines  for  the  lex  loci  con- 
Jti'ftrttls  exclusively. 

Domin-Petrushevecz   says  :  "  L'objection   de  prescription  est 
jugée  d'après  la  loi  suivant  laquelle  la  convention  ou  le  droit  en 
.    question  lui  même  est  jugé.'* 

3Iassé  adopts  the  view  of  Troplong.  "Il  faut  donc  arriver," 
he  snys,  p.  460  :  "  au  dernier  système  qui  évite  ces  inconvénients, 
tout  en  se  rattachant  d'ailleurs  au  principe  par  lequel  on  rapporte 
la  prescription,  non  à  la  formation  du  contrat,  mais  à  son  inexé 
eut  ion.  Ce  système  fait  prévaloir  la  loi  du  lieu  de  paiement  ou 
<ie  l'exécution,  quand  un  lieu  a  été  indiqué,  et  celle  du  domicile 
du  débiteur,  quand  aucun  lieu  n'a  été  indiqué  pour  le  paiement, 
parce  que  c'est  là  que  l'obligation  est  payable."  Massé  quotes 
in  support  of  his  view  Casaregis,*  and  a  decision  of  the  Senate 
of  Chamberry  (1593),  reported  by  Favre,  and  thereupon  he 
attacks  Pardessus,t  for  holding  that,  when  no  place  of  payment 
is  specified,  the  law  of  domicile  of  the  debtor  at  the  time  of  the 
'  contract,  and  not  at  the  time  of  the  institution  of  the  action, 
should  be  applied.  "  J'ai  donc  de  la  peine  à  m'expliquer  pour- 
-r|uoi  M.  Pardessus  qui  reconnaît  que  la  prescription  doit  être 
réiilée  par  la  loi  du  lieu  où  le  débiteur  a  promis  de  payer,  veut 
que  dans  le  cas  où  ce  lieu  n'est  pas  déterminé  et  où  par 
conséquent,  le  paiement  doit  être  demandé  au  domicile  du  débi- 
teur, la  prescription  soit  réglée  par  la  loi  du  domicile  qu'avait  le 
.  <lébiteur  au  moment  où  il  s'est  obligé,  bien  que,  s'il  y  a  eu  change- 
ment, le  paiement  ne  doit  pas  être  fait  à  ce  domicile." 

M  arcade  on  art.  2219  of  the  Code  Napoléon,  in  turn  attacks 
the  opinion  supported  by  Troplong  and  Massé  :  ^*  M.  Troplong," 
he  observes,  '•  qui  tient  pour  la  loi  du  pays  où  le  paiement  devfiit 
se  faire,  en  donne  cet  incroyable  motif,  que  la  prescription  extinc- 
tive des  obligations  étant  la  peine  de  la  négligence  du  créancier, 
♦  c'est  la  peine  établie  dans  le  lieu  convenu  pour  le  paiement  que 
ce  créancier  doit  subir,  puisque  c*est  dans  ce  lieu  qu'il  a  été  négli- 
gent  Nous  avouerons  que  loin  de  trouver  une 

pareille  raison  fort  simple,  nous  la  trouvons  au  contraire  fort 
bizarre,  fausse  deux  fois  pour  une,  comme  on  va  le  voir  bien 
tôt 

**  Ainsi,  de  quelque  côté  qu'on  se  tourne  et  quelque  ordre 
d'idées  qu'on  prenne  pour  point  de  départ,  on  se  trouve  toujours 
ramené  à  cette  conclusion,  conforme  à  la  doctrine  des  anciens 

*  Diseurs.  130,  No.  25  et  seq.  f  Dioit  Corn.  No.  1495. 
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auteurs,  que  c'est  uniquement  le  domicile  du  débiteur  qu'il  faut 
considérer  ici." 

Such  is  the  state  of  opinion  on  the  continent  of  Europe,  upou 
the  question  under  consideration  ;  and  it  will  be  conceded  that  if 
no  other  resource  than  these  authorities  were  to  be  found,  it 
would  be  difficult,  if  not  impossible,  to  arrive  at  a  satisfactory 
conclusion.  The  review  just  made,  clearly  shows  that  no  Icsi^ 
than  eight  different  systems  prevail  on  the  continent  : 

1 .  The  law  of  domicile  of  the  creditor  in  all  crt«'»,  supported 
by  Pothier  and  also  by  Dumoulin. 

2.  The  law  of  domicile  of  the  debtor  at  the  time  of  the  imti- 
tntion  of  the  action  in  all  c/xses,  supported  by  John  Voët,  Pôhl, 
Thôl,  Bar.  Berroyer  and  Laurière  on  Duplessis,  Arrêts  of  the 
Parlement  de  Fhwdre  (17th  July,  1692,  and  30th  October, 
1705),  Bruxelles,  (24th  September,  1814),  Merlin,  Marcadé, . 
Arrêts  de  Cologne,  (7th  January,  1836,  4th  April,  1839,  and 
14th  December,  1840),  Cour  de  Cassation  of  Berlin,  (8th  Octo- 
ber, 1838.) 

3.  The  law  of  the  place  of  the  c/mtract  in  all  cases,  supported 
by  Hert,  Mansord,  Rocco,  Reinhardt,  Schaffner,  Démangeât; 
Douai  (16th  August,  1834)  ;  Paris,  (7th  February,  1839.  Alger^ 
18th  August,  1848,  and  18th  January,  1840.) 

4.  The  law  of  the  place  of  the  contract,  and  when  a.  place  of 
IHiyment  is  specifiedy  the  law  of  that  place,  supported  by  Wachter^ 
Koch,  Brunnemann,  Savigny,  and  Domin-Petrushevecz. 

5.  TJke  law  of  the  domicile  of  the  debtor  at  the  time  of  the 
institution  of  the  action,  and  when  a  place  of  payment  is  speci- 
fied, the  law  of  that  pkice,  supported  by  Christin,  Burgundu.s... 
Mantica,  Casaregis.  Favre,  Boullenois,  Troplong  and  Massé. 

6.  The  law  of  the  domicile  of  the  debtor  at  the  time  ofmaJcingr 
the  contract,  and  when  a  place  of  payment  is  specified,  the  law  of 
that  place,  supported  by  Pardessus. 

7.  Ihe  law  of  the  domicile  of  the  debtor  at  the  time  of  the 
making  of  the  contract  in  all  crises,  supported  by  Dunod. 

8.  The  law  of  the  place  where  the  action  is  brought,  in  all  caser, 
Fupported  by  Paul  Voët,  Hommel,  Félix,  Huber,  Weber,  Titt- 
luann,  Mayer,  Gliick,  Mittermaier,  MUhlenbruch,  de  Linde,  and 
by  the  English  and  American  decisions,  as  will  be  seen  hereafter.* 

*  In  Scotland  another  Hystom,   8till  assented   to   by   Guthrie  on 
Savigny,  prevailed  in  former  times,  viz ,  the  law  of  the  domicile  ot. 
tlie  debtor  during  the  whole  currency  of  the  term  of  prescription. 


.5  3R  r);:'LiCT  of  piîkscriptioxs. 

It  is  evident  that  the  question  in  controversy  is  not  a  question 

•  of  local,  but  of  intemîitionnl  Inw.  une  quvstion  <ZVro7r,  upon  which 
the  jurisprudence  of  nil  nations  onirht  to  be  properly  consulted 
;iud  weighed.  It  is  nccrssnry  ihnt  upon  matters  of  this  highly 
practical  importance  not  only  to  a  special  community,  but  to  the 

•  commercial  world  at  larue,  there  should  be  uniformity  of  decision. 
It  is  ecjually  beneficial  to  the  people  of  this  countiy  and  to  foreign- 
ers, when  they  deal  with  each  other,  that  they  should  know  that 
the  obligations  arising  out  of  their  transactions  are  submitted  to 
the  same  rules  of  international  law.     There  has  been  in  Ensrland, 

.    Scotland  and  the  United  States,  a  uniformity  of  jurisprudence  on 
this  point,  and  it  is  against  public  policy  for  our  courts  to  rule 
'  differently. 

We  find  in  the  nature  of  the  English  Statute  of  Limitations^ 
adopted  by  the  United  States  and  the  British  Colonies,  another 
reason  for  adopting  the  lex  fori  On  the  European  continetrt, 
prescription  is  essentially  a  presumption  of  payment,  which  may 
be  rebutted  by  contrary  evidence;  it  is  more  an  exception  than 
,  a  defence.  On  the  contrary,  in  Canada  as  in  Etigland  and  the 
United  States,  prescription  is  a  mere  denial  of  action,  so  much  so 
that  the  oath  of  the  debtor,  as  to  payment,  cannot  be  demanded 
>  in  a  Court  of  Justice. 

The  law  of  prescription  in  force  in  Lower  Canada  being  bor- 

,  rowed  from  the  English  one,  it  ought  to  be  governed  by  the  same 

rules  in  cases  of  conflict  of  prescriptions,  viz.,  by  the  lex  fori  ;  and 

—such  was  the  opinion  of  the  Codificateiirs  (3rd  report,  Title  JPre- 

.urnption,  Art.  S) 'j  and  their  opinion  is  moreover  in  accordance 

with  our  jurisprudence. 

In  the  case  of  Côté  v.  Morlson^^"^  a  note  made  in  Mackinaw, 
State  of  Michigan,  was  declared  to  be  subject  to  our  quinquennial 
prescription  (12  Vict.,  ch.  22),  by  the  Superior  Court  of  Mont- 
real ;  and  in  Appeal  that  judgment  w^as  confirmed  on  other  grounds, 
the  Court  remaining  silent  on  the  question  of  prescription. 

In  the  case  of  Fenn  v.  Bowker^  f  the  Court  of  Appeals  main- 
tained a  plea  of  prescription  of  five  years  in  an  action  on  a  prom- 
issory note  made  at  Rochester,  State  of  New  York. 

In  the  case  of  Adams  v.  Warden,  J  an  action  was  brought  upon 
21  promissory  note  made  at  Plattsburg,  New  York.     The  defendant 

•  2  L.  C.  Jurist,  p.  206.  f   10  L.  C.  J.  p.  121. 

X  6  L.  C.  Rep.  p.  237. 


CONFLICT    OF   PRESCRIPTIONS.  139 

pli'Litled  the  Statute  of  Limitations  of  the  State  of  New  York.  To 
this  plaiutiiF  demurred  :  1.  Because  the  defendant  cannot  set  up 
iiuy  foreign  law  or  statute  of  limitations  ;  2.  Because  in  Lower 
Canada  there  is  no  such  law  of  prescription  as  is  alleged  in  the 
exception.  On  the  15th  December,  1852,  judgment  was  rendered 
by  the  Superior  Court  at  Montreal,  composed  of  Day,  Smith  and 
Mondelet,  J.  J.,  dismissing  the  said  plea  of  limitation,  on  the 
i;round  "  that  the  laws  of  the  State  of  New  York  whereby  the 
pretended  limitation  is  created,  have  no  force  or  operation  in  this 
Province."  In  appeal  the  Court  held  this  judgment  premature, 
because  the  statute  of  the  State  of  New  York  had  not  been  proved. 

In  all  the  above  cases,  no  place  of  payment  was  specified,  but 
the  above  decisions  do  not  the  less  conclusively  lay  down  the 
principle  that  prescription  is  governed  by  the  lex  fori  and  not  by 
the  Tex  loci  contractus. 

What  can  have  been  the  cause  of  the  conversion  of  Mr.  Jus- 
tice Mondelet  from  the  opinion  he  held  in  Adams  v.  WorJai  f 
In  his  decision  in  Wilson  v.  DemerSj  the  learned  judge  docs  not 
even  notice  his  judgment  in  the  former  cause. 

In  Louisiana,  another  French  Colony,  which  like  Canada,  has 
been  transferred  to  a  nation  governed  by  the  common  law  of 
England,  and  which  like  Lower  Canada,  has  adopted  many  of  the 
«commercial  laws  of  Great  Britain,  it  is  not  surprising  to  find  the 
English  principle  of  the  lex  fori  fully  adopted.^  3Ir.  Justice 
.Slidell  remarked  in  Lacoste  v.  Benton:  "There  is  a  general 
principle  which  has  been  so  frequently  recognized  by  the  Courts 
<)f  this  State  as  to  be  now  beyond  dispute.  It  is  that  prescrip- 
tion is  a  question  affecting  the  remedy,  and  is  controlled  by  the 
Ittfori.  The  rule  is  not  peculiar,  however,  to  our  Courts,  but 
hovS  become  a  universal  one  in  international  jurisprudence." 

The  courts  of  the  Province  of  Ontario  also  have  adopted  the 
■doctrine  of  the  lex  fori  f.  In  the  late  case  oï  Darling  v.  Hitchcock  y 
a  note  made  in  Ontario,  payable  in  Montreal,  was  prescribed  by 

*  Union  Cotton  Manufactory  v.  Lohdell,  9  Martin,  435  (1828),  Mat- 
thi'Wïs,  J.;  Erwiny.  Lotcnj,  2,  An.  Louis,  R.  314  (1847),  Slidell,  J.; 
Ncicman  v.  Goza^  2  ib.^  643  (1847),  Slidell,  J.  ;  Lacoste  v.  Benton^  3  iW., 
220  (1848),  Slidell,  J.  ;  Brown  v.  Stone^  4  id.,  235  (1849),  Rest,  J.  ; 
liacon  V.  Dahlgreen  (1852),  7  An.  Louis,  Rep.  599,  Eustis,  C.  J.  ;  Sue- 
cmion  LucaSj  (1856),  11  tW.,  296,  per  Spofiford,  J.;  Walworth  v.  Routhy 
(1859),  14  id.  205,  per  Merrick,  C.  J.  ;  Pecquet  v.  Pecquet,  17  id.  204. 

t  2  Q.  B.  U.  C.  Rep.  265. 
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the  law  of  Quebec^  but  not  by  the  law  of  Ontario,  and  the  defen- 
dant pleaded  the  Lower  Canada  prescription.  The  question 
principaUy  was.  whether  a  Court  of  Justice  in  Ontario  was  bouud 
to  enforce  the  Pronxissory  Note  Act,  *  enacted  by  a  l^slatun^ 
common  to  both  Provinces,  and  declaring  that  all  notes  ^'due 
and  payable  in  Lower  Canada  **  should  be  considered  as  absolutely 
paid,  unless  sued  on  within  five  years  from  maturity.  But  a^  the 
note  was  made  payable  in  Montreal  generally,  without  the  words 
"  only,  not  otherwise  and  elsewhere,"  as  required  by  the  laws  of 
Ontario,  the  same  was  considered  as  not  payable  in  Lower  Can- 
ada, and  judgment  went  for  the  plaintiff.  Chief  Justice  Draper^ 
however,  on  delivering  thejudgment  of  the  court,  fully  recogniziMl 
the  soundness  of  the  lex  fori.  He  said  :  '*  I  take  it  to  be  equally 
true  as  a  general  proposition  that,  a  plaintiff  has  the  full  period 
prescribed  by  such  local  law  (the  law  where  the  action  is  brought) 
for  bringing  his  suit  before  it  would  be  so  barred.'* 

What  we  have  said  would  seem  to  be  sufficient  to  show  that  in 
Englatid,  the  rule  of  the  lex  fori  is  well  established.  It  is,  how- 
ever, contended,  upon  the  authority  of  Westlake,t  and  Bateman.;^ 
that  the  English  decisions  rest,  1.  upon  the  authority  of  Story, 
and  2.  on  fallacies. 

The  case  of  the  British  Liuta  Company  v.  Drummond,  de- 
cided on  the  22nd  May,  1830,  has  been  oflen  cited  as  a  leadiog 
one  bearing  upon  the  question  in  controversy,  and  the  principle 
therein  laid  down  has  been  acknowledged  in  many  cases  anterior  t(>^ 
the  publication  of  Story's  Conflict  of  Laws,  as  in  De  la  Vega  v.. 
Vimuia  ;  §  Trimhey  v.  Vignier  ;  ||  and  Hubert  v.  Steiner\  ^  and 
it  has  been  also  admitted  long  previous  to  these  cases,  particulariy 
in  Williams  v.  Jones,^^^^^  and  other  casen  cited  in  Lippmann  \'^ 
Don,  decided  in  the  House  of  Lords  on  the  26th  May,  183T,tt 
and  although  in  that  case  Lord  Brougham  mentions  the  name  of 
Story  in  conjunction  with  the  names  of  Huber  and  Paul  Voet,  we 
will  soon  have  occasion  to  shew  that  the  doctrine  laid  down  by  hi» 
Lordship  rested,  not  upon  fallacies  or  the  dictum  of  Story,  but 
upon  the  soundest  reasoning.  Suffice  it  to  say  at  present,  that^ 
notwithstanding  the  objections  of  Westlake  and  Bateman,  the 


•  12  Vict.  eh.  22.  f  Private  International  Law,  §  250  ef  feq 

t  (Commercial  Law,  §  143  et  teg,  §  1  B.  &  Ad.  284,  1830. 

II  I  Bing.  N.  C.  151,  1834.  ir  2  Bing.  N.  C.  203,  1835. 

••  13  East.  439,  1811.  ff  2  S.  &  31.  682. 
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decision  in  Lippmann  v.  Don  has  been  recognized  as  an  authority 
in  both  Great  Britain  and  the  United  States,  and  is  taken,  with 
the  other  precedents,  as  fixing  the  law  of  those  countries.* 

That  the  lex  fori  is  still  the  English  rule  is  evident  from  the 
following  authorities: 

In  the  second  edition  of  his  Leading  Cases  on  Commercial 
Law  (1868),  Mr.  Tudor  in  reviewing  the  English  jurisprudence 
on  the  matter,  says,  p.  280  :  "  The  limitation  of  actions  clearly 
does  not  belong  to,  and  will  not  be  determined  by,  the  law  of  the 
country  where  the  contract  was  entered  into,  but  by  the  law  of 
the  country  where  proceedings  are  taken  to  enforce." 

Mr.  Forsyth  in  his  Opinions  on  Constitutional  Law  (1869), 
also  remarks  p.  249  :  "  The  lex  fori  applies  to  all  modes  of  en- 
forcing rights,  and  governs  as  to  the  nature,  extent,  and  character 
of  the  remedy,  including  statutes  of  limitation." 

In  the  case  of  Harris  v.  Quine,  f  decided  in  the  Court  of 
Queen's  Bench,  7th  June,  1869,  by  Cockburn,  C.  J.,  and  Black- 
bum  and  Lush,  JJ.,  the  authority  oî  Huher\,  Steiner,  and  other 
cases  above  cited,  were  fully  sustained.     It  must  be  admitted  that 


♦  13  Peters,  327  ;  2  B.  &  Ad.  413  ;  1  id.  284  ;  10  B.  &  Cresw.  903  ; 
3  Barge's  Com.  on  Col.  and  For.  Laws,  883  ;  Principles  of  Equity  by 
Lord  Kames,  vol.  2,  p.  353  ;  4  Coweu,  528,  note  10  ;  id.  530  ;  1  GaU. 
371  ;  2  Mason,  151  ;  6  Wend,  475  ;  I  Green's  N.  J.  Rep.  68  ;  3  Peters, 
270,  277  ;  5  id.  466  ;  8  id.  361  ;  13  id.  312  ;  13  id.  378  ;  13  Serg.  &  R. 
395  ;  2  Rand,  303  ;  3  J.  J.  Marsh,  600  ;  8  Vern,  150  ;  3  Gilman,  637  ; 
1  Meigs,  34  ;  7  Missouri,  241  ;  9  How,  U.  S.  407  ;  7  Maine,  337,  470  ; 
36  Maine,  362  ;  1  Penn.  State  R.  381  ;  2  Mass.  84  ;  13  id.  5  ;  17  id.  55  ; 
3  Conn.  472  ;  2  Bibb.  207  ;  2  Bailey,  217  ;  1  Hill,  S.  C.  439  ;  2  Dall. 
217;  1  Yeates,  329;  1  Caines,  402;  1  Johns,  139;  3  id.  190;  3  id. 
263;  11  id.  168;  4  Conn.  49  ;  2  Paine,  C.  C.  437;  2  S.  &  M.  682  ;  1 
Ross's  Leading  Cases,  559-605  ;  Angell  on  Limitations  (ed.  1869),  p. 
52-64,  No.  64-68  ;  Parsons  on  Bills,  p.  381-391  (ed.  1867);  Phillimore 
on  International  Law,  vol.  4,  p.  573  ;  Dickson  on  Evidence,  pp.  532- 
537  ;  Tait  on  Evidence,  3rd  ed.  pp.  460-465  ;  Henry  on  Foreign  Law^, 
appendix  p.  237  ;  5  Johnson,  N.  Y.,  152  ;  10  B.  &  C.  816  ;  1  Smith, 
Leading  Cases  (éd.  1866),  p.  954  ;  N.  786  ;  Story,  Conflict  of  Laws, 
§  576,  p.  576  and  aeq.  (ed.  1865)  ;  Wheaton,  International  Law,  p.  187  ; 

I  Bing.  N.  C.  Ill  ;  2  id.   202;  3  Conn.  54  ;  1  Wis.  131  ;  10  Pick.  49  ; 

II  id.  36;  6  Cush.  238;  13  East,  439;  2  Q.  B.  Rep.  U.  C.  265;  9 
Martin's  Rep.  435;  2  an.  Louis  Rep.  315;  id.  646;  3  id.  221;  4  id, 
235  ;  The  English  Jurist,  1851  to  1855,  p.  122  ;  Ruckmaboye  v.  Motti- 
ehund  (1852),  8  Moore,  p.  4  ;  Ilogan  v.  Wilson^  Stuart's  Rep.  p.  145. 

t  L.  R.  4  Q.  B.  653. 

Vol.  I.  M  No.  2. 
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the  Chief  Justice  felt  iaclined  to  adopt  the  lex  loci  contractûsy 
but  he  would  not  undertake  to  derogate  from  the  wll  settled 
jurisprudence  of  England.  "If  the  matter,"  he  said,  -were  res 
intégra,  and  I  had  to  form  an  opinion  unfettered  by  authority,  I 
should  be  much  inclined  to  hold,  when  by  the  law  of  the  place  of 
contract,  an  action  on  contract  must  be  brought  within  a  limited 
time,  that  the  contract  ought  to  be  interpreted  to  mean  :  '  I  will 
pay  on  a  given  day  or  within  such  time  as  the  law  of  the  place 
can  force  me  to  pay.'  "  His  decision,  however,  was  in  the  follow- 
ing terms  :  "  On  the  question  as  to  whether  the  judgment  on  the 
plea  in  the  Manx  Court  is  a  bar  to  bringing  an  action  in  the  courts 
of  this  country,  I  think  we  are  bound  by  authority  that  it  is  not  ; 
Haher  y.  Steiner,  and  other  cases,  having  decided  that  such  a 
statute  of  limitations  as  the  present,  simply  applies  to  matters  of 
procedure,  &c.,  not  to  the  substance  of  the  contract." 

Blackburn  and  Lush,  JJ.,  while  concurring  in  the  decision  of 
the  Chief  Justice,  expressed  no  opinion  as  to  the  soundness  of  the 
rule  of  the  lex  fori,  but  merely  admitted  the  same  to  be  the  law 
of  England. 

In  Scotland,  however,  the  lex  fori  does  not  appear  to  have  been 
long  established,  and,  there,  another  system,  which  has  not  yet 
been  noticed  anywhere  else,  was  in  former  times  strongly  supported. 
Mr.  Guthrie,  in  his  late  translation  of  Savigny's  Conflict  of  Laws, 
(1S69),  Note  B.,  p.  219,  says  :— "  The  Scottish  Courts,  since  the 
middle  of  last  century,  decidedly  preferred  the  prescription  of  the 

debtor's  domicile But  they  looked  not  to  the  debtor's 

domicile  at  the  time  of  the  action,  but  rather  to  the  debtor's 
domicile  during  the  whole  currency  of  the  term  of  limitation.'* 

Mr.  Guthrie,  who  quotes  several  Scottish  decisions  previous  to 
Lippmann,  v.  Ihn^  as  supporting  this  view,  is  of  opinion  that  it 
is  the  1^  1/  Scotti^  rnle^  but  ooocludes  his  remarks  by  stating 
that  "  Uie  case  of  Lippmanm  v.  Don^  readers  it  imperative  to 
apply  the  lex  fori^  without  re^^ect  to  the  domicile  of  the  debtor, 
except  in  so  far  as  this  may  fix  the  place  where  the  action  is 
brought' '  And  so  tlie  Courts  there  have  held  since.  See  cases 
cited  by  GuUirie,  p.  220,  and  decided  in  1S39,  1843  and  1854. 

It  may  here  be  observed  that  RatemaxL,  who  wrote  in  1860,  on 
the  Commerciffl  Latr  of  th^  Cnited  Stateg^  is  not  even  noticed  in 
PotpfT  V.  Ifath-a^ra^y^  dedded  5th  December,  1S64,  by  the  Su- 
preme Court  of  the  St^te  of  New  York,^     By  the  Court,  Smith, 


•  45  ÏUvKmit.  Î1T 
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J.  :  "  It  is  a  settled  principle  of  international  law  that  all  suits 
must  be  brought  within  the  period  prescribed  by  the  local  laws 
of  the  country  where  they  are  brought.  The  lex  fori  governs  all 
questions  arising  under  the  Statutes  of  Limitations  of  the  various 
States  of  this  country." 

Merlin,  Marcadé  and  Bar  merge  the  rule  of  the  lex  fori  in 
that  of  the  lex  domicilii  dehltorls^  because  the  domicile  of  the 
debtor  being  the  place  where,  by  the  common  law,  the  action  is 
brought,  the  two  rules  are  really  the  same  in  their  result.  This, 
however,  although  true  in  most  instances,  is  not  so  in  the  case 
where  a  foreigner,  for  instance,  transiently  in  Lower  Canada,  or 
against  whom  jurisdiction  is  found  by  the  possession  of  property 
therein,  is  sued  in  that  country.  As  remarked  by  Mr.  Guthrie, 
since  the  decision  in  Lippmann  v.  Don,  the  judgment  would,  in 
Scotland,  be  the  same  as  if  the  defendant  were  domiciled  within 
the  jurisdiction  of  the  Court.  There  is  thus  always  regard  to 
the  forum,  not  to  the  debtor's  natural  and  permanent  forum,  but 
to  the  forum  in  which  the  action  is  instituted.  There  is,  how- 
ever, no  doubt  that  the  French  jurists  who  maintain  the  rule  of 
the  lex  domicilii  dehitorls,  meant  in  reality  the  ?cx /on,  inasmuch 
as  by  the  common  law  of  France,  no  action  can  be  brought  but 
before  le  juge  du  domicile  du  débiteur  y  and  a  foreigner  cannot  im- 
plead another  foreigner  before  the  French  tribunals,  unless  there 
has  been  some  decree  or  judgment  of  a  foreign  court  declaratory 
of  the  right  of  the  claimant.* 

And  now  on  what  grounds  are  based  the  objections  to  the  lex 
fori  ? 

Firstly  among  the  French  jurists,  Troj)long  and  Massé  urge 
that  the  laches  of  the  creditors  to  sue  must  be  considered  as  exist- 
ing at  the  place  of  payment,  and  consequently  must  be  dealt  with 
according  to  the  law  of  that  place. 

"  La  raison  en  est  simple,"  says  Troplong,  No.  38,  "  la  prescrip- 
tion afin  de  se  libérer  est,  en  quelque  sorte,  la  peine  de  la  négli- 
gence du  créancier.  Or,  dans  quel  lieu  le  créncier  se  rend-il 
coupable  de  cette  faute?  C'est  évidemment  dans  le  lieu  où  il 
doit  recevoir  son  paiement.  Donc  il  encourt  la  peine  établie  dans 
ce  lieu  :  donc  la  prescription  qu'il  doit  subir  se  règle  par  la  loi  du 
même  lieu." 
"Ainsi,"  Marcadé  replies,f  "soit  une  dette  contractée  par  un 

•  The  Cabinet  Lawyer  for  1864,  p.  411  ;  1  N.  Pigeau,  p.  150. 
t  Sec.  6,  p.  12. 
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PidiuouUiti  domicilié  à  Turin  envers  un  Français  domicilié  à 
Paria,  mais  avec  convention  que  le  remboursement  sera  fait  à 
Rome,  (où  d'ailleurs  il  faut  supposer  qu'il  n*a  pas  été  fait  élection 
do  domicile  par  le  débiteur,  puisqu' alors  la  question  n'existerait 
plus,  Homo  devenant  ainsi  le  lieu  du  domicile)  ;  c*cst  d'après  la 
loi  do  Homo,  quoique  le  débiteur  n  y  eut  pas  de  domicile,  que  la 
dette  80  prescrit,  et  la  raison  en  est  simple,  dit  M.  Troplong, 
puisque  c'est  à  Rome  que  le  créancier  a  été  négligent  /  .  .  .  . 
Comment  !  cet  homme  qui  n'a  jamais  quitté  Paris,  vous  me  dites 
quo  pendant  quiuxe  ans,  vingt  ans  ou  plus,  t7  a  été  négligent  à 
Homo  !  C'est  à  Rome  qu'il  est  resté  dans  cette  longue  inaction, 
ii  Komo  qu*il  s\\$t  endormi  dans  cette  insouciance  prolongée,  à 

Komo, /ni  yNi  Ny  <iy(ii;i<ii«  mis  le  pied  ! Il  faut 

donc  ici  ewcori\  comme  au  No.  IV.,  rappeler  à  M.  Troplong  que 
^»r«(ii«  <\</  f.<,v  qHihn  esse  tale^  et  que  pour  avoir  été  n'importe  quoi 
;^  Uomo.  p<nir  y  avoir  été  négligent  ou  soigneux,  insouciant  ou 
vij^rilAUtx  |H>ur  y  avoir  été  tout  ce  qu*on  voudra,  il  fout  tout 

d'alxW  awnr  été  à  Rome Qu'on  nous  dise  que 

vv  oréauoior  a  no^Vi^>  5^>tt  afi^nî  de  Rome^  à  U  bonne  heure  : 
wiai*  vvuo  affAÎro  do  Rome  où  Ta-t-il  néiriiiiée?     C'est  à  Paris.' 

Itt  ih^  s^wMui  \\l*vv^  Mr.  Weetlake,  as  the  sole  English  represen- 
U^ùw  %><  ro,\\V  adwrîie'  to  tho  hx  ^.^n^  savs  that  Lord  Brousrham's 
o^xnxKNiK  iu  Li.yYA^i^m  v.  7\  ni,  rvssts  oa  two  fallicies: — 

"^  Firi^s  ^  iho  ar^ruuKixt  thaï  the  liaiitiikxi  is  of  the  nature  of 
iHo  v\>!iUrAcî>  >^^nvv^^^  th;&t  ihe  çvartks  kvi  onh-  to  the  breach  of 
th^^  4^tWï»;Ni\î.  Nv^hiït^:  ï?  »v>ire'  cvxatrair  to  gsx>i  fûth  than  sach 
A  îi^^NXVVsiUw:^,.'  l^^At  lh;>  is  Tv>  \vc:r.N3i2si  tie  i^terpr^atîoQ  of  the 
v\\i\U\^H  >ivu>i  t>>e  v'^xNrÀÙ^xA  ovx  it  ci"  tèïe  ,Vjr  i\oi  o:.isf7\K^f««,  .  • 
V  ^\\\*,rx .  "  ù  Vii  35i>À  tiiiî  Vt  *i?e  ^w  of  Scotland  ' — the 
.  >^  >ny,v>i  ;î  >ik;i^  vc\N?vtj^\i  tv»  arcvT  31?  ^>TvrsLi3Lr  the  remedy 

^ ¥5sM  tV^A^  t\n«nv\  V  >«s^  vii  t^iKxtJi  awAT.  ViLî  tie  c»b«  itself  is  ex- 
\.^vj; vxV\v     .  .     .     .     I  ^.''  toî  rwsi  tie  ss:&imte  im  that 


.',si      "*. 


Vx   ^,^ 


i>>^  i:^:-   ^-^  V^  W 


:^    ,rO  XVO.TUS^  IÎ 


w^oa^  pohap^ 


;  V  i^»  \M^<  ,^f  ieis"  >^vv  v:>v  ^"Ax^vv.*-?  it:'  tW  r<7vf«n*n.na  o^  the  Uw 
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operation  of  the  lex  loci  contractus,  but  of  the  lex  fori  ;  and  if 
the  contracting  parties  contemplated  a  breach  of  the  contract,  and 
a  suit  upon  the  same,  they  must  have  had  reference  to  the  law  of 
the  place  where  that  suit  would  be  brought,  for  everything  relat- 
ing to  that  suit.  But,  as  the  noble  jurist  observes,  and  his  obser- 
vations are  a  complete  answer  to  the  remarks  of  Lord  Chief 
Justice  Cockburn  : 

"  Nothing  can  be  more  violent  than  the  supposition  that  the 
breach  of  the  contract  is  in  the  contemplation  of  the  parties,  and 
indeed  nothing  more  contrary  to  good  faith.  It  is  supposing  that 
when  men  bind  themselves  to  do  a  certain  thing,  they  are  con- 
templating not  doing  it,  and  considering  how  the  law  will  help 
them  in  the  non-performance  of  a  duty.  If  the  law  of  any 
country  were  to  proceed  upon  the  assumption  that  contracting 
parties  have  an  eye  to  the  period  of  limitation,  and  only  bind 
themselves  during  that  period,  it  would  be  sanctioning  a  faithless 
course  of  conduct,  and  turning  the  provisions  which  have  been 
made  for  quieting  possession  after  great  laches  on  the  part  of 
creditors,  and  possible  destruction  or  loss  of  evidence,  into  covers 
for  fraudulent  evasion  on  the  part  of  debtors."  * 

Mr.  Westlake  cannot  discern  a  distinction  between  a  debt  that 
cannot  be  recovered  en  justice,  and  a  debt  extinguished  in  se. 
There  is  a  wide  difference  between  the  two.  1.  A  debt  extinct 
in  se  is  not  susceptible  of  payment,  and  the  action  condictio 
indebiti  would  then  lie.^  But  a  debt  declared  prescribed  may 
be  paid,  without  danger  of  such  an  action  ;  2.  In  a  case  like 
the  present  one,  the  debtor  is  still  liable  to  an  action  in  the 
country  where  the  contract  was  made  or  is  payable.  These  char- 
acteristics of  a  debt  which  is  prescribed  are  so  plain  that  we  need 
not  be  called  on  to  quote  any  authority,  and  they  clearly  show 
that  prescription  does  not  affect  the  contract,  but  the  remedy. 

This  rule  is  distinctly  laid  down  in  all  the  books,  and  should 
be  applied  to  cases  of  conflict  of  prescriptions.  The  Civil  Code  of 
Lower  Canada,  art.  2183,  states  the  old  law  to  be  that  "extinc- 
tive or  negative  prescription  is  a  bar  to  the  action;"  and  the  same 
principle  is  held  not  only  by  all  the  American  and  English  jurists, 
but  likewise  by  the  French  commentators. 

"La  loi,"  observes  Merlin,  "qui  déclare  une  dette  prescrite, 
n'anéantit  pas  le  droit  du  créancier  en  soi  :  elle  ne  fait  qu'opposer 

•  Ross,  Leading  Cases,  vol,  1,  p.  594,  éd.  1854. 
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uno  barrière  à  ses  poursuites."  Even  BouUenois*  properly  re- 
marks :  "  L'exception  ne  tombe  que  sur  l'action  et  la  procédure 
intentdo."  "  Puisque,"  says  Marcadé,  "  la  prescription  n'anéantit 
pas  le  droit  du  créancier  par-elle-même  et  ipso  facto ^  mais  procure 
seulement  au  débiteur  une  exception  qu'il  lui  sera  facultatif  d'op- 
poser à  l'action,  c'est  donc  par  la  loi  du  lieu  où  ce  débiteur  doit 
(>tro  actiopné,  c'est-à-dire  du  Ueu  de  son  domicile,  que  la  prescrip- 
tion doit  tout  naturellement  se  régler.  Il  n'importe  pas  qu'un 
autre  lieu  soit  désigné  pour  le  paiement,  où  ait  été  celui  de  la 
}>a88ation  du  contrat;  car  selon  la  pensée  d'Huberus,  la  chose 
oapiuUo  à  considérer,  la  chose  à  laquelle  la  prescription  se  rat- 
tache intimement,  puisqu'elle  vient  en  opérer  l'extinction,  c'est 
Taction  et  non  pas  telle  on  telle  circonstance  de  la  convention  :  jm 
k\k\  iWtiohcm  pcrtinet^  hoh  ad  He</otium  gestum. 

Tho  Court  cannot  supply  a  plea  of  prescription  ;  it  is  personal 
to  tho  doil>ndant  \  and  hence  it  must  be  ruled  by  the  law  of  the 
plaiH>  whor«  ho  is  served  with  process,  "  La  prescription,"  say? 
ov\>tt  Panlessus,  **  étant  une  exception  qu'il  est  permis  au  débiteur 
d\>pixvs(>r  à  la  demande  de  son  créancier,  c'est  naturellement  dans 
*a  |u\^j\r\>  loiriî^atiou  qu'il  doit  trouver  ce  secours."  f 

lu  o^^KVÙtiiMi  to  this  plain,  iutelliinble  doctrine,  Savigny,  Massé 
auvl  \\\>Bitlako  iiv^:;^!  ujKHi  this  last  reasoning,  that  the  te  loci 
s\*'iSi\wt^  xs  tho  motiit  reck?v>nab!o  rule.  "  because  it  exdudes  both 
tho  arlntrarv  jx^wxmt  kxT  tho  plaiutiâT  to  ehocee  b^ween  competing 
tvxruwi^  that  which  albw$  the  kn^ot^t  term  €^  ptescripdon,  and 
tho  arbitrarv  jv^arxNr  vUT  tho  dotvndaat  to  defeat  his  «editor  by 
T\"^i^s>Yu^  his  vk>«ikHW  K»  tho  tvsruai  which  alk»ws  the  :diortest 
tort^x  aunI  awvv\ii^.  whiW  it  ru jjSv  pors^vial  pwt^^aoe  in  the  ^>ecial 
tvvjr^iii  vNf  tho  v>bZift:atk>tt.''  ^ 

v^l>.»X'vv  But  it  fe  vVîtJÙ:i-T  it\^f\*  latt^rJMLTT  tham  leaL  Xo 
^^  v>aii  i^vts^ijuitfeo  that  w^tt  oc«  r^riaorvs  frwa  coe  coontry  to 
^^ifcv^hor^  his  aiîttt  is  v  ^  ^>jit  ii^j^  oc^roc  bj  ac^^i^rî^^  &  ^ort^ 
K^^M  vNf  jN\\jw^»<k>»v     As  to  tàsk*  ar<^ca:«T  row«r  oc  tie  |i£aÎBtif 

V  V:^  s  ;m4  ;i^;^*^  wiîh  r«^;?«>i  v  ù:^  vft^cccr.  h  sk&^  t»  remark 
t^vi^  W  ^  ^W  Vc^  i'*^''  s»c  ïi*i^  ^^w^  b^^fcœav  lavL  5j  m!  wi^  Stnrr, 
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he  must  know  that  he  becomes  subject  to  the  laws  of  that  terri- 
tory as  to  all  suits  brought  by  or  against  him/' 

If,  however,  inconvenience  can  be  urged  as  grounds  of  reason- 
ing, it  may  be  stated  that  if  the  lex  loci  contractus  should  be 
the  rule  in  one  country,  for  instance  in  Lower  Canada,  its  citi- 
zens would  in  many  instances  be  placed  at  a  great  disadvantage 
as  regards  their  neighbours.  In  Ontario  and  in  most  of  the 
bordering  States,  prescription  in  commercial  matters  is  of  six 
years  ;  and  in  some  of  these  States,  the  discharge  of  indebtedness 
under  the  Statutes  of  Limitations  of  foreign  nations  is  not  recog- 
nized ;  and  we  may  at  once  suppose  the  case  of  a  Lower  Canadian 
removing  to  any  of  those  countries,  immediately  after  his  liability 
on  negotiable  paper  is  terminated  here  by  a  prescription  of  five 
years.  He  would,  therefore,  notwithstanding  his  discharge  here, 
remain  liable  to  an  action  there,  where  the  lex  fori  is  the  exclu-, 
fiive  rule.  This  would  be  a  more  déplorable  conséquence  than 
that  pointed  out  by  Savigny  and  Massé  :  it  would  be  nothing 
less  than  a  public  inconvenience,  and  would  be  contrary  to  the 
policy  of  any  commercial  nation. 

In  the  third  place,  what  are  the  grounds  of  objection  urged  by 
Mr.  Bateman,  the  American  champion  of  the  lex  loci  contractus  ? 
After  admitting  it  to  be  well  settled  that  the  plea  of  limitations 
is  a  plea  to  the  remedy,  and  consequently  is  governed  by  the  lex 
fori,  he  makes  this  argument  :  "  What  is  the  essential  or  neces- 
sary difference  between  a  discharge  of  the  obligation  of  the  con- 
tract, and  a  bar  of  the  remedy  upon  it  ?  In  what  manner  are 
tbey  related  to  each  other  ?  It  is  of  the  essence  of  the  obligation 
that  it  shall  be  enforced  •  of  moral  obligation,  that  it  •shall  be 
enforced  by  moral  means  ;  of  legal  or  civil  obligation,  that  it  shall 
be  enforced  by  such  means  as  are  given  to  courts  of  justice  for 
that  purpose.  The  exact  relation  oH  the  obligation  and  the 
remedy  to  enforce  it,  then,  is  that  of  an  end  to  be  attained  and 
the  means  of  attaining  it  ;  not  that  of  an  end  to  be  attained,  and 
the  means  of  preventing  its  attainment."  * 

Granting  this  to  be  so,  as  to  the  country  where  the  contract  is 
niade  ;  is  it  to  be  inferred  that  every  other  country  is  bound  to  do 
likewise,  even  in  opposition  to  its  laws  of  public  order  and  policy  ? 
It  is  chiefly  because  prescription  is  a  law  of  public  order  and 
policy,  that  the  lex  fori  should  govern. 

•  Commercial  Law,  p.  105,  §  li3  et  seq. 
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The  mnxim  of  the  Roman  law  was  Interest  reipitbUcœ  ut  sit 
^fihis  /«Vi*Mi»,  and  it  has  been  recognized  by  the  jurisprudence  of 
iniHlorn  nations. 

**  Los  pn>scnptions,"  observes  Domat,*  "  ont  été  établies  pour 
lo  bion  public,"  and  elsewhere  he  says,  "  afin  de  mettre  en  repos 
otHix  qu*on  voudrait  inquiéter."  f 

Ulackstone  J  :  **  The  use  of  these  statutes  of  limitations  is  to 
juvjùorw  the  peace  of  the  kingdom." 

A«^i^>ll  II  :  **  They  are  statutes,  as  has  often  been  asserted  by 
ivurts  of  justice,  of  repose.  Without  it,  a  right  might  travel 
fv>r  a  wry  long  period,  in  direct  contrav»ition  of  the  intent  and 
priiKnplos  of  thets^^  statutes.  As  has  been  assisted  by  Lord  Eldon, 
in  t\^HVt  to  ivaI  actions^  it  might  travel  throng  minorities  for 


v\H\iwn\>5^** 


Suvrv  ^  :  **  Thov  îi^>  «i*^  Ur*s  opiM-^i/t'-'je?»*.  aed  not  ad  lids 
>;.M,^<ir, v*:'/*,  in  a  jxi^t  jurtdicsil  sense.  The  c<:*}ert  of  than  is  to 
^\  \v«A\u  ivrtvxb  vitKin  whk*h  *Iî  salts  «ûaII  be  brought  in 
^^t\^  iVuTt:^^  <sf  a  Stau\  wW:her  tli^y  ar>f  br:»ïL;*it  by  or  against 
îjt^VxvîSv  ^vr  by  or  ;«rJÙi'i^  1[v>ivîi::5^rTS^  Ai>i  îîr:2>^  cia  be  do  just 
l^\j^v9^.  ;jk^i  vs>  ^jv-'^ïsl  jvvvy  ia  3Cl»:v::xi:  Lir»  cc  s>:^??  extenâne 
vcr;\;\>>ft<i  ro  tvCV-k^^f?^  î^wufc  ary  allsrvid  «*•  s^':.>fiK5-     laws,  dins 

>iXA5^îv^  .'k'  rv^vtj^e-  î>^  vxk^  :::1^;^  «v.^  s^r«Tir«ss  frtiïî^  as?!  îo  ss^^>dT 


V  '^  -  -* 

V  ■«  V  ^  , 


X    V.     X    s     ^  ^ 
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time,  lest  they  should  be  immortal,  while  men  are  mortal  :  Kc 
autem  lites  immortales  essent,  dum  litigantes  mortales  tunty 

Again  (§  578)  :  "  But  if  the  question  were  entirely  new,  it 
would  be  difficult  upon  principles  of  international  justice  or  policy 
to  establish  a  different  rule.  Every  nation  must  have  a  right  to 
settle  for  itself  the  times,  modes  and  circumstances,  within  and 
under  which  suits  shall  be  litigated  in  its  own  Courts.  There 
can  be  no  pretence  to  say  that  foreigners  are  entitled  to  crowd  the 
tribunals  of  any  nation  with  suits  of  their  own,  which  are  stale 
and  antiquated,  to  the  exclusion  of  the  common  administration  of 
justice  between  its  own  subjects.  As  little  right  can  foreigners 
have  to  insist  that  the  times  and  modes  of  proceeding  in  suits, 
provided  by  the  laws  of  their  own  country,  shall  supersede  those 
of  the  nation  in  which  they  have  chosen  to  litigate  their  contro- 
versies, or  in  whose  tribunals  they  are  properly  parties  to  any 
suit." 

"A  person,"  said  Lord  Tenterden,  "suing  in  this  country, 
must  take  the  law  as  he  finds  it  :  he  cannot  by  virtue  of  any 
regulation  of  his  own  country  enjoy  greater  advantages  than  other 
suiters."  * 

Lauren t,f  "  II  va  sans  dire  que  les  lois  qui  règlent  la  procédure 
sont  applicables  aux  étrangers,  car  elles  sont  de  droit  public. 
C'est  pour  la  même  raison,  à  notre  avis,  que  les  lois  sur  la  pre- 
scription sont  des  lois  réelles  auquelles  les  étrangers  sont  soumis 
comme  les  citoyens.  Quand  il  s'agit  de  l'usucapion,  l'intérêt 
public  est  évident  ;  la  loi  sacrifie  le  droit  du  propriétaire  au  droit 
du  possesseur,  parce  que  le  droit  du  possesseur  se  confond  avec  le 
droit  de  la  société,  qui  demande  la  sûreté  et  la  stabilité  des  pro- 
priétés. Quand  à  l'usucapion  des  meubles,  elle  s'accomplit, 
instantanément  par  application  du  principe  qu'en  fait  de  meubles 
possession  vaute  titre.  C'est  l'intérêt  du  commerce  qui  a  fait 
établir  ce  principe,  par  conséquent  un  intérêt  social.  D'où  suit 
que  l'étranger  y  est  soumis  comme  l'indigène.  Il  eu  est  de  même 
de  la  prescription  extinctive.  La  prescription  met  fin  aux  procès  : 
voilà  un  intérêt  social  qui  domine  Uyas  les  intérêts  individuels,^^ 

Before  closing,  we  will  briefly  refer  to  the  articles  of  the  Civil 
Code  of  Lower  Canada,  which  have  settled  the  question  for  the 
future.  Still  as  foreign  notes  due  and  payable  before  the  coming 
—  ■ 

*  De  la  Vega  v.  Vianna, 

•  Principes  du  Droit  Civil  1869,  vol.  1,  p.  200. 
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into  force  of  the  Code  (1866)  can  be  saed  in  this  province  so  long 
as  the  debtor  is  absent  from  the  foreign  country  and  his  whero- 
abonts  remain  unknown  to  his  creditor,  the  question  is  and  will 
be  for  years  to  oome  of  great  practical  importance. 

The  Ciril  Code  of  Lower  Canada  has  combined  several  sys- 
tems ;  it  admits  : 

1.  Foreign  prescription  fully  acquired  in  the  foreign  country, 
provided  the  obligation  be  not  contracted  nor  made  payable  in 
Lower  Canada. 

2.  Canadian  prescription  fully  acquired  in  Lower  Canada,  pro- 
vided the  debt  be  contracted  or  made  payable,  or  the  defendant, 
at  the  time  of  the  maturity  of  the  debt,  or  during  the  whole  cur- 
rency of  the  Canadian  prescription,  be  domicOed  in  Lower  Canada. 

3.  Prescription  resulting  from  the  union  of  successive  periods 
of  time  elapsed  abroad  and  in  Lower  Canada. 

The  articles  of  the  Code  are  worded  as  follows  : 

'<  As  regards  moveable  property  and  personal  actions,  even  in 
matters  of  bills  of  exchange  and  promissory  notes  and  commercial 
matters  in  general,  one  or  more  of  the  following  prescriptions 
may  be  invoked. 

^'  1.  Any  prescription  entirely  acquired  under  a  foreign  law, 
when  the  cause  of  action  did  not  arise  or  the  debt  was  not  stipu- 
lated to  be  paid  in  Lower  Canada,  and  such  prescription  has  been 
so  acquired  before  the  possessor  or  the  debtor  had  his  domicile 
therein. 

"  2.  Any  prescription  entirely  acquired  in  Lower  Canada,  reck- 
oning from  the  date  of  the  maturity  of  the  obligation  when  the 
cause  of  action  arose,  or  the  debt  was  stipulated  to  be  paid 
therdn,  or  the  debtiv  had  his  domidle  therein,  at  the  time  of 
sneh  maturity  :  and  in  other  oases  from  the  time  when  the  debtor 
or  possessor  becomes  domiciled  therein. 

^'  3.  Any  prescription  resulting  from  the  lapse  of  succesâve 
periods  in  the  cases  of  the  two  preceding  paragraphs,  when  the 
first  period  dapsed  under  the  foreign  law.    Art.  2190. 

*' Prescriptions  oommenced  according  to  the  law  of  Lower 
Canada  are  comjJeted  according  to  the  same  law,  without  preju- 
dice to  the  right  of  invoking  those  acquired  pwiously  under  a 
fordgp  law,  or  by  a  union  of  periods  under  bodi  laws,  conform- 
ably to  ^e  pvecedi]^  artide.    Art.  1191. 

From  the  forcing  remarks,  the  foDowii^  eondusions  may  be 
drawn: 
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1.  Under  both  the  French  and  English  common  law,  absence 
or  any  other  disability  is  not  a  cause  of  interruption  of  commercial 
and  other  like  short  prescriptions. 

2.  Statutes  of  limitations  are  laws  of  public  order  and  policy. 

3.  They  do  not  admit  exemptions  unless  therein  expressly 
made.  * 

4.  Prescription  affects  not  the  contract  but  the  remedy. 

5.  In  cases  of  conflict  of  prescriptions  of  personal  actions,  the 
prescriptive  laws  of  the  country,  where  they  are  instituted,  should 
prevail. 

6.  In  every  country  where  the  English  statutes  of  limitations 
are  in  force,  as  in  Lower  Canada,  cases  are  not  governed  by  the 
lex  hci  contractus  but  by  the  lex  fori. 

D.  GIROUARD. 


*  Since  the  above  article  was  sent  to  press,  the  2l8t  volume  of  the 
Annual  Louisiana  Reports  reached  us,  containing  a  very  elaborate  deci- 
sion upon  the  question  of  interruption  of  commercial  prescription  in 
the  case  of  Smith  v.  Stewart,  in  which  case  the  Supreme  Court  of  the 
State  of  Louisiana  held  :  1.  That  prescription  runs  against  all  persons 
except  such  as  are  included  in  some  exceptions  established  by  law  ; 
and  that  the  existence  oi  war  not  béin^  among  the  exceptions  estab- 
lished by  law,  will  not  work  an  interruption  or  suspension  of  prescrip- 
tion. 2.  That  the  inability  to  sue  will  not  avail  against  the  plea  ofpreaerip 
Hon,  except  in  the  cases  specially  excepted  by  law,  3.  That  the  maxim 
contra  mm  vaUntem  agere  non  currit  prsescriptiOf  has  no  application  under 
the  system  of  jurisprudence  of  Louisiana.  4.  That  where  the  Legisla- 
ture has  prescribed  rules  regulating  prescription,  and  enumerated  the 
causes  that  interrupt  or  suspend  prescription,  the  courts  will  admit 
no  other  exceptions.  This  decision  was  not  only  rendered  unani- 
mously; but  two  of  the  honourable  judges,  Messrs.  Taliaferro  and 
Howell,  had  on  a  former  occasion  arrived  at  quite  the  opposite  conclu- 
sion. See  also  Jackson  v.  Yoist,  21  A,  108  j  Bar  Hey  v.  Bosworth,  21  id. 
126;  Nelson  \,  Scott,  21  id.  203,  626;  Eabelv.  Bourciau,  20  id.  131  ; 
Hatch  v.  Gilmore,  3  id.  510  ;  Walker's  Louisiana  Dig.  vo.  Prescription, 
363  ;  McElmoyle  v.  Cohen,  18  Peters,  327  ;  Bank  of  the  State  of  Alabama 
▼.  Dalton,  9  Howard,  250  ;  Troup  v.  Smith,  20  Johns  33  ;  Marcadé  on 
art.  2251  ;  Duranton,  Nos.  285,  286. 

D.  G. 
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THE  LAWS  OF  LOUISIANA  AND  THEIR  SOURCES. 

Bt  Hon.  E.  T.  Mbbbick, 
Of  New  Orleans, 

AUorney  and  Counsellor  at  Law;  and  late  Chief  Justice  of  the  Supreme 

Court  of  the  State  of  Louisiana.  • 

The  chairman  of  each  section  or  the  Academy  is  required  by 
a  resolution  to  read  a  paper  on  the  branches  of  science  submitted 
to  such  section.  This  resolution  imposes  upon  me  the  duty  of 
reading  a  paper  on  either  law  or  political  economy. 

It  is  a  maxim  that  all  men  are  presumed  to  know  the  law,  and 
that  ignorance  of  the  law  excuseth  no  man.  This  maxim  is  well 
enough  as  it  respects  offences  malum  in  se  and  such  questions  of 
right  and  wrong  as  one's  conscience  settles,  without  any  elaborate 
appeal  to  reason.  But  when  we  come  to  consider  regulations 
which  are  made  merely  for  convenience,  or  questions  which  require 
the  cautious  weighing  of  reasons  by  the  cultivated  mind  to  arrive 
at  what  is  just,  the  propriety  of  the  maxim  is  by  no  means  so  clear  ; 
yet  it  is  essential  to  administration  of  justice. 

It  has  occurred  to  me  that  of  the  subjects  at  my  disposal,  a  few 
observations  on  the  laws  of  Louisiana  and  their  sources  would  be 
probably  the  most  useful  and  interesting,  and  contribute  in  a 
slight  degree  perhaps  to  awaken  a  greater  interest  in  our  laws, 
and  tend  to  diminish  the  distance  between  the  fact  and  the  pre- 
sumption, contained  in  the  maxim. 

It  is  well  known  that  the  laws  of  Spain  were  the  laws  of  Loui- 
siana at  the  cession  of  the  territory  to  the  United  States  in  1803, 
by  the  treaty  of  Paris. 

It  is  true,  the  country  had  been  settled  by  the  French  in  1699, 
and  had  continued  in  the  possession  of  France  for  seventy  years, 
when  0*Riley  took  possession  of  the  same  in  1769  for  Spain,  and 
that  the  larger  part  of  the  inhabitants  were  of  French  descent, 
and  that  the  country  had  been  retroceded  to  France  by  the  treaty 
of  Ildefonso  in  1800,  and  by  that  power  transferred  to  the  United 
States,  yet  the  brief  possession  de  facto  by  France  from  the  30th 

*  This  article  was  read  on  the  23rd  January  last,  before  the  New 
Orleans  Academy  of  Sciences,  of  which  body  Mr.  Merrick  is  a  member. 
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day  of  November,  a.  d.  1803,  to  the  20th  of  December  of  the 
same  year,  did  not  permit  the  carrying  into  effect  of  any  material 
changes  in  the  laws.  The  only  changes  made  by  Lausat,  acting 
for  France,  was  to  substitute  a  Mayor  and  Council  for  the  govern- 
ment of  New  Orleans  in  the  place  of  the  Cabildo,  and  to  re-establ- 
ish the  black  code  of  Louis  XY,  prescribing  the  duties  toward 
and  the  government  of  slaves.  But  as  Spain  and  her  Indies  were 
governed  by  the  civil  law,  which  also  prevailed  in  France  and 
Louisiana,  the  change  was  not  so  marked  so  far  as  private  rights 
Trere  concerned  as  it  was  respecting  the  parceling  out  of  the  public 
domain,  and  laws  affecting  the  public  order  and  the  substitution 
of  the  Spanish  language  for  the  French  in  legal  proceedings.  It 
is  quite  apparent  that  the  Spanish  laws  were  acceptable  to  the  in- 
habitants, for  no  attempt  was  made  to  change  them  after  the 
cession,  further  than  was  operated  by  subjecting  the  country  to 
the  authority  and  Constitution  of  the  United  States.  So  that  at 
this  time,  Louisiana  is  the  only  State  of  the  vast  territories  ac- 
quired from  France,  Spain  and  Mexico,  in  which  the  civil  law  has 
been  retained,  and  forms  a  large  portion  of  the  jurisprudence  of 
the  State.  The  Treaty  of  Paris  guaranteed  to  all  the  inhabitants 
of  Louisiana,  then  embracing  the  immense  territory  from  the  Gulf 
to  the  forty-ninth  parallel  of  latitude,  and  from  the  Mississippi 
Elver  to  the  Bocky  Mountains,  all  the  rights,  advantages  and 
immunities  of  citizens  of  the  United  States,  and  protected  them 
in  the  enjoyment  of  their  liberty,  property  and  religion.  As  in 
matters  of  treaties,  the  President  and  Senate  of  the  United  States 
possess  the  supreme  power,  no  steps  were  needed  to  naturalize 
the  inhabitants  of  the  territory,  how  short  soever  the  residence  in 
it  had  been  at  the  time  of  the  cession-  They  became  at  once 
citizens  of  the  United  States. 

The  first  government  provided  for  the  ceded  territory  by  our 
Government  was  exceedingly  simple  :  Congress,  in  advance  of  the 
transfer  on  the  31st  October,  1803,  provided  that  until  the  ex- 
piration of  that  session  of  Congress  (unless  provision  for  the 
temporary  government  should  be  sooner  made)  all  the  military j 
civil  sjià  judicial  powers  exercised  by  the  officers  of  the  existing 
government  of  the  same,  should  be  vested  in  such  person  or  per- 
sons, and  should  be  exercised  in  such  manner  as  the  President  of 
the  United  States  should  direct  for  maintaining  and  protecting 
the  inhabitants  of  Louisiana  in  the  free  enjoyment  of  their  liberty, 
property,  and  religion. 
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It  was  not  long,  however,  before  the  principal  part  of  the  pre 
sent  State  of  Louisiana  was  organized  into  a  territorial  government 
under  the  name  of  the  territory  of  Orleans.  I  say  principal  part, 
because  although  the  terms  of  the  law  embraced  within  the  terri- 
torial limits  that  part  of  the  State  between  the  Mississippi  Hiver 
and  Pearl  Kiver,  and  between  the  Mississippi  territory  and  the 
Manchac  or  River  Iberville,  this  part  of  the  territory  was  at  that 
time  actually  held  by  Spain,  and  continued  to  be  6o  held  until 
1810.  The  l^islative  power  of  the  territory  of  Orleans,  by  the 
act  of  Congress  of  March  22,  1804,  was  vested  in  the  Grovemor, 
appointed  by  the  President,  and  in  thirteen  of  the  most  fit  and 
discreet  persons  of  the  territory,  who  were  to  be  appointed  annu- 
ally by  the  President.  The  ancient  laws  were  continued  in  force 
until  repealed  or  modified  by  the  Legislature.  In  March,  1805, 
Congress  reorganized  the  territorial  government,  by  authorizing 
the  President  to  establish  a  government  similar  to  that  exercised 
in  Mississippi  Territory,  which  had  been  created  by  adopting  the 
same  government  as  that  organized  under  the  celebrated  ordinance 
of  1787,  for  the  government  of  the  territory  of  the  United  States, 
northwest  of  the  river  Ohio,  excluding  the  last  article  of  the 
ordinance  which  prohibited  slavery.  Therefore  to  know  what 
law  governed  the  territory,  recourse  was  had  to  the  ordinance  of 
1787. 

As  was  to  be  expected,  the  first  changes  made  in  the  laws  of 
Louisiana  were  in  relation  to  crimes  and  offences,  which  could,  in 
a  country  having  no  immemorial  usages,  exist  only  by  virtue  of 
statute  law,  and  which  were  introduced  in  language  and  terms 
known  to  the  laws  of  England  ;  and  in  the  act  of  the  4th  of  May, 
1805,  the  following  provision  was  adopted,  viz.  :  "  All  the  crimes, 
offences  and  misdemeanors  hereinbefore  named,  shall  be  taken, 
intended,  and  construed  according  to  and  in  conformity  with  the 
common  law  of  England,  and  the  forms  of  indictment  (divested, 
however,  of  unnecessary  prolixity),  the  method  of  trial,  the  rules 
of  evidence,  and  all  other  proceedings  whatsoever  in  the  prosecu- 
tion of  said  crimes,  offences  and  misdemeanors,  changing  what 
ought  to  be  changed,  shall  be  (except  by  this  act  otherwise  pro- 
vided for)  according  to  said  common  law." 

The  crimes  and  offences  referred  to  in  the  section  comprised 
the  principal  offences  known  to  our  law,  so  that  at  the  present 
time  the  section  of  the  statute  of  1805  is  deemed  to  be  applicable 
to  all  crimes  and  offences.     Standing  as  it  has  done  on  the  statute 
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book  from  1805  to  the  present  time,  without  modification  or 
change,  in  the  midst  of  the  various  schemes  for  the  révision  of 
our  statute  laws,  it  has  had  a  marked  influence  upon  the  criminal 
jurisprudence  of  Louisiana.  It  has  given  stability  to  that  juris- 
prudence, since  the  inquiry  of  our  judges  was  limited  to  the  com- 
mon law  as  it  stood  at  the  time  of  the  passage  of  the  act.  They 
were  not  bound  to  follow  the  common  law  of  England,  as  it 
became  modified  by  adapting  itself  to  the  changes  in^oduced  by 
statutory  law  of  England,  but  they  were  to  look  to  a  single 
standard,  viz.  the  common  law  of  1805.  This  venerable  provision 
was  re-enacted  for  the  first  time  in  1870,  but  at  the  same  time  in 
the  last  section  of  the  revised  statute  it  is  excepted  from  repeal. 
The  common  law  of  England,  ever  pliant,  and  bending  itself  to 
the  gradual  changes  wrought  by  the  improvements  in  science,  the 
arts,  manufactures  and  commerce,  and  by  the  modified  habits  of 
the  people,  has  never  been  precisely  the  same  from  age  to  age. 
Hence  the  modern  English  authorities,  whenever  overruling  the 
standard  works  on  the  criminal  law  of  the  period  of  1805,  have 
not  been  regarded  as  of  binding  authority.  < 

The  next  important  measure  affecting  the  civil  laws  was  the 
codification  of  the  civil  law  of  the  territory.  A  great  misappre- 
hension exists  in  the  minds  of  many  in  regard  to  the  Civil  Code 
of  Louisiana.  It  is  supposed  to  be  but  a  re-enactment  of  the 
Napoleon  Code.  It  is  true  the  French  code  preceded  our  code 
of  1808  by  five  years,  and  a  projet  of  it  (for  the  Napoleon  Code, 
as  adopted,  had  not  reached  the  territory)  may  have  suggested  to 
our  legislators  the  necessity  of  reducing  the  laws,  which  were  in 
the  Spaniah  language,  a  tongue  foreign  to  the  largest  portion  of 
the  citizens  of  Louisiana — Americans,  or  those  who  were  of  French 
descent — into  a  single  code,  which  should  be  published  in  French 
and  English. 

In  June,  1806,  the  Legislature,  by  a  resolution,  appointed  two 
prominent  lawyers,  James  Brown  and  Moreau  Lislet,  to  compile 
and  prepare  a  civil  code,  and  they  were  expressly  instructed  by 
the  legislature  "to  make  the  civil  law  by  which  this  territory" 
was  then  "  governed,  the  groundwork  of  said  code,"  in  other  words, 
to  make  the  Spanish  law  the  groundwork  of  the  code.  On  the 
3l8t  of  March,  1808,  the  old  code  was  adopted,  declaring  merely 
an  abrogation  of  the  ancient  laws,  wherever  the  same  were  contrary 
to  that  code,  or  irreconcilable  with  it.  The  effect  of  this  provision 
was  to  leave  all  the  Spanish  laws  not  irreconcilable  with  the  code 
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in  force,  and  thej  continned  to  be  quoted  and  acted  on  in  the 
courts  untill  1828,  when  bj  one  sweeping  clause  in  the  statute  of 
25th  of  3Iarch,  known  to  lawyers  as  the  great  repealing  act,  all 
the  civil  laws  which  were  in  force  before  the  promulgation  of  the 
civil  code  then  lately  promulgated,  were  repealed.  If  it  was  the 
intention  of  the  L^islature  to  prevent  reference  to  foreign  sys- 
tems of  law,  principles,  maxims  and  rules  for  the  exposition  and 
interpretation  of  our  own,  and  to  confine  our  courts  to  the  meagre 
provisions  of  the  civil  code  and  of  statutory  law  for  all  rules  of 
right  and  justice,  it  was  a  mistaken  labor.  The  L^islature  might 
as  well  attempt  to  repeal  and  abrogate  the  language  of  its  people 
and  the  rules  of  logic,  as  to  prevent  the  lawyer  from  recurring  to 
the  ancient  principles  and  maxims  of  the  ^law  as  well  as  its  his- 
tory, in  order  to  ascertain  its  meaning.  The  enactment  of  a  law 
whether  organic,  as  in  the  case  of  constitutions,  or  legislative, 
presupposes  the  existence  of  rules  of  interpretation.  And  so  it  has 
happened  that  the  ancient  laws  are  still  examined,  not  only  as  re- 
fleeting  light  upon  those  remaining,  but  also  as  furnishing  the 
great  store-house  of  equitable  maxima  for  the  decision  of  cases 
not  foreseen  by  the  lawgivers.  The  ancient  laws  and  maxims 
teach  us  what  is  equitable  and  just. 

By  resolution  of  the  L^slature,  passed  the  14th  of  March, 
1822,  Messrs.  Livingston,  Derbigny  [and  Moreau  Lislet  were 
appointed  on  joint  ballot,  to  revise  the  civil  code  of  1808,  by 
amending  it  in  such  a  manner  as  they  should  deem  advisable,  and 
by  adding  thereto  such  laws  as  were  still  in  force  and  not  included 
therein.  These  jurists,  among  whom  the  last  named  was  not  the 
least,  reported  their  proposed  amendments  of  the  code  to  the  Le- 
gislature, and  the  articles  of  the  old  code  and  the  amendments 
were  numbered  continuously,  and  on  the  12th  of  April,  1824, 
they  were  approved  by  the  L^islature,  aud  went  into  operation 
in  1825  ;  in  the  city  of  New  Orleans,  the  20th  day  of  May, 
1825,  the  day  of  its  promulgation. 

There  are  very  many  articles  in  the  civil  code  of  1808,  and  as 
amended  in  1825  and  continued  by  the  recent  revision  of  1870, 
which  are  identical  with  articles  in  the  Napoleon  code,  and  lead 
to  the  supposition  that  whenever  the  compilers  of  the  code  of 
1808  found  an  article  in  the  projet  of  the  French  code,  which 
fully  expressed  the  sense  and  meaning  of  a  provision  of  the 
law  of  Louisiana,  it  was  appropriated.  In  other  instances,  the 
French  text  was  amended  to  conform  to  our  law  and  so  adopted. 
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In  Others,  the  Spanish  law  was  first  written  in  French  and  tran- 
slated into  English.  Nevertheless,  the  laws  of  Louisiana,  where 
differing  from  the  Napoleon  code,  have  been  preserved,  and  thus 
the  civil  code  contains  some  provisions  in  sharp  contrast  with  the 
Napoleon  code.  The  Napoleon  code  has  2281  articles  ;  ours  has 
3556,  and  that  of  1825  had  3522  articles. 

When  the  code  of  1808  was  enacted,  laws  were  passed  in  French 
and  English.  The  government  being  territorial,  there  was  no 
constitutional  provision  requiring  the  laws  to  be  passed  in  the 
English  language.  Hence  the  French  text  of  the  articles  found 
in  code  of  1808,  and  still  retained,  have  been  held  to  be  of  equal 
force  with  the  English  articles,  and  have  been  resorted  to  by  the 
courts  to  prevent  the  evils  which  might  flow  from  a  bad  translation. 

Although  Spanish  law  has  been  the  law  of  the  land,  and  our 
courts  take  judicial  knowledge  of  the  same  w^ithout  proof,  and  al- 
though the  French  laws  are  estemeed  foreign  laws  which  require 
to  be  proven  when  brought  in  controversy  in  our  courts,  yet  the 
similarity  of  the  French  text  of  our  late  codes  to  the  Napoleon 
code  has  been  so  great,  that  commentators  on  the  French  code, 
as  well  as  the  decisions  of  the  Court  of  Cassation,  have  exercised 
great  influence  on  controversies  arising  under  our  own  code. 
Perhaps  one  reason  has  been  that  we  have  no  commentaries  of  our 
own  further  than  some  annotated  codes,  and  a  work  on  criminal 
law  and  digests  of  the  decisions  of  the  courts,  owing  to  the  limited 
sale  which  has  followed  all  similiar  publications.  Hence  French 
authors  are  an  essential  part  of  a  lawyer's  library. 

The  practice  of  the  State  courts  of  Louisiana  up  to  September, 
1825,  when  the  Code  of  Practice,  prepared  under  the  resolution 
of  1822,  approved  April,  1824,  went  into  effect,  was  regulated  by 
the  act  of  1805  (which  was  based  on  the  Spanish  laws)  and 
amendments  thereto.  The  Code  of  Practice  itself  was  written 
by  its  compilers  in  the  French  language,  and  many  of  its  articles 
are  badly  translated.  It  has  recently  (1870)  been  revised,  by 
incorporating  some  amendments  (which  have  from  time  to  time 
been  enacted)  into  the  body  of  the  work.  It  has  not  been  mat- 
erially changed  in  other  respects,  and  the  numbers  of  the  articles 
remain  the  same. 

We  notice  some  efforts  now  being  made  to  introduce  further 
amendments  in  order  to  lessen  the  present  heavy  costs  of  litigation 
which  drives  suitors  from  the  courts  of  justice.  Some  change  is 
certainly  very  desirable,  not  so  much  to  amend,  as  enforce  the  law 
Vou  I.  M  No.  2. 
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respecting  costs.  When  we  consider  how  extensive  the  litigation 
is  which  arises  from  the  adoption  by  the  Legislature  of  a  new 
system  of  practice,  it  should  admonish  us  to  modify  with  some 
caution.  It  took  twenty  years  to  settle  the  Practice  Act  of  1805. 
and  since  1825  our  courts  have  had  much  of  their  time  occupied 
in  ascertaining  the  meaning  of  the  Code  of  Practice.  The  ex- 
periments in  our  sister  States  in  adopting  codes  of  procedure  have 
also  given  rise  to  a  great  deal  of  litigation.  Hence  it  would  seem 
that  if  any  change  was  to  be  introduced,  it  could  best  be  done  by 
way  of  amendments  to  the  present  system.  It  may  also  be  ob- 
served that  the  new  codes  of  procedure  are  rather  imitations  of 
our  Code  of  Practice  than  otherwise.  The  preparation  of  the 
pleadings  by  the  attorneys  in  New  York  is,  I  think,  but  a  con- 
tinuation of  the  ancient  practice  in  that  State  of  making  up  the 
rolls  by  the  attorneys.  The  attempts  of  the  Legislature  to  codify 
the  other  branches  of  the  law  failed. 

A  projet  of  a  commercial  code  was  prepared  under  the  resolu- 
tion of  1822,  but  fortunately  never  was  adopted.  It  would  be 
extremely  unsatisfactory  for  a  single  State  of  the  Union  to  adopt 
a  system  of  commercial  law  which  should  sometimes  come  in 
conflict  with  the  commercial  law  of  the  neighbouring  States,  as 
settled  by  their  courts,  and  in  conflict  with  the  law  as  settled  by 
the  courts  of  the  nation.  As  it  is,  the  courts  being  free  to  act, 
have  gracefully  yielded  on  questions  of  commercial  law  to  the 
customs  of  merchants  and  the  rules  settled  under  the  common 
law  and  in  our  sister  States,  so  that  the  whole  body  of  the  com- 
mercial law  governing  this  Union  is,  in  the  main,  moulded  into  a 
harmonious  whole.  As  it  had  been  formed  upon  the  custom  of 
merchants,  engrafted  upon  the  common  law,  the  decisions  in 
England  were  generally  looked  to  with  great  respect,  and  what  is 
commercial  law  in  London  is  commercial  law  in  Washington,  as 
well  as  among  most  commercial  nations. 

A  like  attempt  was  made  to  reduce  the  criminal  law  and 
criminal  proceedings  to  a  simple  code  in  1820.  In  1821,  Edward 
Livingston  was  elected  by  ballot  of  the  General  Assembly  to  draft 
a  criminal  code.  Livingston  prepared  and  presented  to  the 
Legislature  a  system  comprising  "  a  code  of  crimes  and  punish- 
ments, a  code  of  procedure,  a  code  of  evidence,  a  code  of 
reform  and  prison  discipline,  and  a  book  of  definitions."  This 
constituted  the  celebrated  Livingston  code,  a  work  more  famed 
abroad  than  at  home — a  work  noted  for  its  scientific  description 
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of  crimes  and  offences,  and  of  the  proceedings  devised  for  the 
trial,  prison  discipline  and  punishment  of  offenders  and  their 
reformation.  The  projet  never  having  become  a  law,  has  left  the 
world  unenlightened  as  to  what  would  have  been  its  practical 
operation.  Being  based  upon  the  common  law,  which  Livingston 
sought  to  simplify,  much  of  it  would  doubtless  have  worked  well, 
but  like  all  unbending  legislative  provisions  regulating  the  details 
of  practice,  it  would  have  taken  years  of  discussion  before  the 
courts  t*)  settle  its  meaning.  As  it  was,  scarcely  a  question  could 
be  raised  under  the  criminal  law  which  had  not  been  previously 
decided  by  some  binding  decision. 

The  L^islature  of  1855  attempted  to  revise  the  statutes  of 
the  State,  and  adopted  the  hazardous  experiment  of  annexing  to 
each  statute  a  clause,  not  only  repealing  all  laws  contrary  to  the 
provisions  of  each  act  revised,  but  all  laws  on  the  same  subject 
matter,  except  what  was  contained  in  the  Civil  Code  and  Code  of 
Practice.  There  being  no  saving  clause  except  as  to  the  act 
relating  to  crimes  and  offences,  an  adherence  to  the  language  of 
the  statutes  would  have  occasioned  the  overthrow  of  offices  and 
the  loss  of  rights.  It  forced  the  courts  to  depart  from  the  letter 
of  the  law  in  order  to  ascertain  its  meaning  and  prevent  an  evil 
which  the  lawgivers  had  not  foreseen. 

In  the  recent  revised  statutes  the  Legislature  has  repeated 
the  same  experiment,  without  even  a  saving  clause  as  to  crimes 
and  offences,  and  again  forced  the  courts  to  interpret  so  as  to 
prevent  great  evils.  The  revised  statutes  of  1870  are  comprised 
in  3990  sections,  and  contain  the  matters  of  the  revised  statutes 
of  1856,  and  the  recent  amendments. 

Haying  thus  hastily  glanced  at  some  of  the  prominent  points 
in  our  legislation,  we  will  look  for  a  moment  into  the  courts  in 
session  in  our  midst,  and  take  a  practical  view  of  the  laws  en- 
forced in  them.  We  shall  find  that  the  courts  of  the  United 
States  have  jurisdiction  of  cases — 

1st.  In  admiralty. 

2d.   In  bankruptcy,  patents  and  copyrights;  and 

3d.  Of  revenue  and  prize  cases,  offences  against  the  United 
States,  and  other  causes  in  which  the  United  States  Government 
is  interested  as  a  plaintiff,  and  concurrent  jurisdiction  with  the 
State  courts. 

4th.  Of  all  causes  in  which  a  citizen  of  another  State  is  plain- 
tiff or  defendant,  and  the  other  party  is  citizen  of  the  State,  and 
of  oases  in  which  an  alien  is  a  party. 


160  LAWS  OP   LOUISIANA. 

We  shall  find  that  the  State  courts  have  exclusive  jurisdiction 
of  crimes  and  offences  against  the  State,  of  probate  matters,  of  all 
controversies  between  citizens  of  the  State,  whether  it  respects 
their  property  or  status,  or  obligations  arising  from  wrongs  done 
to  them  by  others.  And  they  have  concurrent  jurisdiction  with 
the  courts  of  the  United  States  on  all  these  questions  when  ati 
alien  or  citizen  of  another  State  submits  himself  to  the  jurisdic- 
tion of  the  State  courts,  or  when  sued,  does  not  avail  himself  of 
the  right  which  he  has  to  remove  his  cause  to  the  courts  of  the 
United  States. 

If  we  now  regard  the  mode  of  proceeding  in  the  different 
courts  we  shall  find  it  very  dissimilar,  and  in  a  few  particulars, 
resting  upon  principles  directly  the  opposite  of  each  other  ;  for 
example,  if  your  ship  has  been  damaged  by  collision,  on  navig- 
able waters,  and  the  party  who  was  instrumental  in  occasioning 
the  damage  is  within  the  reach  of  process  of  the  court,  you  have 
your  choice,  to  proceed  against  such  party  on  the  law  side  of  the 
State  or  Federal  courts,  according  to  the  citizenship  of  the  party, 
or  to  bring  your  action  in  admiralty  in  rem  or  against  the  person. 
If  you  sue  on  the  law  side  of  the  courts  you  must  take  care  that 
neither  you  nor  your  agents  controlling  the  ship  have  been  in 
fault.  For  the  courts  of  law  deriving  their  rules  from  a  rigid 
morality,  inform  you  that  they  do  not  sit  to  balance  negligences, 
faults  and  wrongs;  that  whoever  comes  before  them  must  come 
with  pure  hands.  Their  maxim  is,  procul,  0  procul  este  profaniy 
and  the  suitor  who  has  been  partly  in  the  wrong  is  sent  away 
without  redress,  however  much  he  may  have  been  damaged,  and 
how  much  greater  soever  may  be  the  fault  of  the  other  party. 

The  courts  of  admiralty  looking  at  human  actions  in  a  more 
benevolent  light  and  with  a  juster  appreciation  of  the  conduct  of 
men  in  times  of  danger  and  excitement,  consider  the  faults  and 
negligence  of  both  parties,  and  where  both  are  in  fault  estimate 
the  loss  of  both  vessels,  and  divide  the  loss  between  the  parties, 
and  grant  relief  where  in  a  court  of  law  it  would  be  refused. 

The  procedings  in  admiralty  are  of  civil  law  origin,  and  many 
of  the  principles  governing  the  court  of  very  great  antiquity. 
They  can  be  read  back  to  the  Greeks  before  the  Christian  era 
from  whence  they  were  received  into  the  Roman  jurisprudence. 

The  jurisdiction  of  the  courts  of  admiralty  is  exclusive  when- 
ever the  proceeding  is  in  rem,  that  is,  against  the  vessel  or  other 
thing  not  subject  of  maritime  jurisdiction.     If,  however,  at  the 
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same  time  persons  can  be  found  and  service  made  upon  them  by 
arrest,  which  is  still  allowed  as  citation,  and  the  matter  to  be 
brought  to  the  consideration  of  the  court,  is  one  for  which  the 
common  law  gave  a  remedy,  the  courts  of  ordinary  jurisdiction 
have  concurrent  jurisdiction  in  personam^  and  may  decree  com- 
pensation and  damages  as  in  other  cases.  But  if  the  ship  or  vessel 
is  the  object  of  pursuit,  and  the  same  is  to  be  taken  into  the  cus- 
tody of  the  law  and  made  responsible  for  liens  and  privileges  in 
ordinary  oases,  civil  and  maritime,  including  spoliation,  civil  and 
maritime  or  prize  cases,  the  district  courts  of  the  United  States 
alone  have  jurisdiction,  and  any  judgment  pronounced  in  a  pro- 
ceeding in  rein  in  the  highest  court  in  the  State  where  the  same 
can  be  rendered,  if  that  court  be  but  a  justice  of  the  peace,  in  an 
unappealable  case,  can  be  carried  before  the  Supreme  Court  at 
Washington,  where  it  is  sure  to  be  reversed  ;  that  court  zealously 
protecting  the  jurisdiction  of  the  Federal  courts  over  such  cases. 

In  admiralty  personal  qualities  are  in  effect  attributed  to  matter, 
so  that  it  is  the  ship,  vessel,  or  other  thing  which  is  supposed  to 
have  offended  in  prize  cases,  and  in  ordinary  civil  cases  it  is  the 
ship  or  vessel  which  owes  the  duty  or  lien,  as  well  as  the  captain 
and  owners,  and  all  persons  interested  are  admitted  in  the  process 
in  rem  as  claimants,  and  the  thing  is  treated  as  a  real  defendant. 
Hevenue  cases  are  in  some  respects  assimilated  to  the  above,  al- 
though not  belonging  to  the  admiralty  jurisdiction. 

The  proceedings  are  commenced  by  a  libel,  (Jibellus^  a  little 
book,)  in  which  the  plaintiff,  through  his  lawyer,  called  &  proctor  ^ 
alleges  and  articulately  propounds,  in  a  series  of  numbered  pro- 
positions the  grounds  of  his  complaint,  to  be  specifically  answered 
by  the  defendant,  or  by  whoever  comes  into  the  case  as  claimant, 
if  the  proceeding  be  in  rem»  If  either  party  give  a  bond  for  pro- 
perty, etc.,  he  borrows  a  term  from  this,  a  solemn  form  of  the 
civil  law,  and  calls  it  a  stipulation. 

The  Constitution  of  the  United  States  conferred  upon  the  courts 
of  the  Union  exclusive  jurisdiction  in  admiralty.  In  England  this 
jurisdiction  extended  to  tide  waters  only.  At  the  commencement 
of  the  Government,  giving  the  language  the  signification  it  then 
bore,  it  was  supposed  the  power  conferred  only  extended  to  tide 
waters,  and  so  it  was  decided  by  the  Supreme  Court  of  the  United 
States.  The  jurisdiction  in  the  case  of  Warring  et  al,  vs,  Clarke, 
5  Howard's  Eep.,  44,  decided  in  1847,  for  a  collision  between  the 
steamboats  Luda  and  De  Soto,  was  maintained  by  proving  that 
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there  was  a  preceptible  tide  extending  tip  the  Mississippi  river  as 
high  as  Bayou  Sara. 

Since  that  period  the  Supreme  Court  of  the  United  States,  not- 
withstanding the  earnest  dissent  of  some  of  its  members,  has,  as 
it  always  happens  when  conyenience  and  expediency  demand  a 
chance,  extended  the  admiralty  jurisdiction  over  the  lake  and  all 
rivers  navigable  by  vessels  of  ten  tons  burthen  and  upwards.     The 
simple  and  speedy  proceedings  in  the  courts  of  admiralty  make 
that  court  a  great  favorite  with  many,  while  others  think  they 
see  the  tendency  in  the  national  courts  to  engross  jurisdiction, 
which  may  lead  to  greater  evils  in  the  end  than  the  present  good 
attained  by  decisions,  which  they  think  overstep  the  limits  of  the 
Constitution^  as  understood  by  those  who  framed  it.     The  Con- 
stitution of  the  United  States  also  confers  upon  Congress  power  to 
pass  uniform  rules  of  bankruptcy.     It  is  a  principle  governing 
many  of  the  provisions  of  the  Constitution  of  the  United  States, 
that  they  are  inoperative  until  Congress  has  passed  some  law  to 
carry  the  provision  of  the  Constitution  into  effect.     Thus  the 
Constitution  gives  the  Courts  of  the  United  States  the  right  to 
take  jurisdiction  of  controversies  between  citizens  of  different 
States,  between  aliens  and  citizens,  and  as  it  respects  the  grants 
of  lands  made  by  different  States,  etc.     But  the  Courts  of  the 
United  States  hold  that  they  cannot  take  cognizance  of  such  con- 
troversies  without  an  act  of  Congress  to  carry  the  provisions  of 
the  Constitution  into  effect.     Hence  the  individual  States  have 
power  to  pass  and  enforce  insolvent  and  bankrupt  laws  when  no 
act  of  Congress  is  in  force  on  the  subject.     Since  the  formation 
of  the  Federal  Government  bankrupt  laws  have  been  passed  be- 
tween long  intervals  and  following  commercial  disasters,  on  three 
occasions,  viz.,  April  4,  ISOO,  repealed  in  1803;  and  19th  of 
August,  1841,  repealed  3rd  of  March,  1843,  and  that  of  1867, 
still  in  force  and  which  is  probably  intended  to  be  perpetual. 

The  insolvent  laws  of  Loubiana,  now  dormant  by  reason  of  the 
act  of  Congress,  are  of  Koman  origin. 

Under  the  law  in  the  period  of  the  twelve  tables,  the  borrower 
of  money  or  debtor  could  deliver  himself,  his  family  and  effects, 
into  the  hands  of  his  creditor,  and  became  bound  to  him  nexif 
riMcf M.  He  was  only  released  on  payment  of  the  debt  by  him- 
self or  by  another  for  him.  If  he  failed  to  pay,  he  was  adjudged 
to  the  creditor  with  all  bis  property.  In  other  eases,  after  certain 
publications  and  delays,  the  debtor  was  adjudged  (addictuà)  to 
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the  creditors,  who  could  slay  him,  or  sell  him  as  a  slave  beyond 
the  Tibor.  If  there  were  several  creditors,  the  twelve  tables  or- 
dained that  he  should  be  cut  in  pieces  and  fairly  divided  among 
the  creditors  ;  which  probably  meant  a  division  of  the  price  of  the 
.debtor,  after  he  and  his  goods  were  sold.  As  Ûlq  pater  familia$ 
had  the  power  of  life  and  death  over  his  children  and  grandchild- 
ren, of  whatever  age  they  might  be,  as  well  as  over  his  slaves,  this 
provision  of  the  twelve  tables  does  not  seem  so  extraordinary. 

After  the  preceding  provision  was  abolished,  there  was  a  period 
of  the  Roman  law,  in  which  the  debtor's  goods  were  sold  in  mass 
(jper  universitatein),  and  the  vendee  succeeded  actively  andpaM- 
ively  to  the  effects  and  debts  of  the  insolvent,  and  was  bound  to 
pay  the  price  to  the  creditors  pro  rata.  Hence,  as  the  debtor 
had  an  universal  successor,  he  was  discharged  from  the  debt. 
The  benefit  of  the  cession  of  goods,  as  it  now  exists  in  our  law, 
had  its  origin  in  the  time  of  Julius  or  Augustus  Caosar.  Where 
the  cession  was  made  under  the  law  Julia,  (ex  lege  Julia j)  the 
debtor  enjoyed  the  right  to  the  beneficium  œmpetentiœ,  which  is 
a  point  of  difference  between  the  bankrupt  laws  and  our  own,  the 
cessio  honorum. 

A  man  may  commit  an  act  of  bankruptcy  and  be  forced  into 
court  without  being  insolvent.  Under  the  State  law  he  cannot 
bo  forced  into  insolvency  so  long  as  he  has  effects  to  meet  execute 
ions.  The  bankrupt  laws  discharge  the  debtor  absolutely  from 
the  debt.  The  cessio  honorum  does  not  relieve  the  debtor  abso- 
lutely from  hi?  obligations,  but  if  he  comes  to  a  fortune  subse- 
quently to  his  surrender,  he  can  be  compelled  to  make  a  second 
surrender  ;  but  he  is  entitled  to  retain  for  his  own  use  a  compe- 
tency ;  that  is  the  heneficum  competentiae  just  mentioned.  The 
insolvent  laws  of  Louisiana,  in  common  with  the  bankrupt  laws 
of  the  individual  States,  did  not  discharge  the  debtor  from  his 
obligation  due  the  citizens  of  the  other  States,  and  only  barred 
the  obligation  due  citizens  of  the  same  State.  Where  contracts 
are  entered  into  during  the  existence  of  a  bankrupt  law,  there  can 
he  no  question  of  the  right  of  the  courts  (considered  as  a  question 
of  morals)  to  discharge  the  debtor.  The  right  is  a  condition 
making  a  part  of  the  contract.  The  debtor  could  say  to  his  cred- 
itor :  "  When  I  bound  myself  to  pay  you  a  sum  of  money,  it  was 
with  the  understanding  that  if  by  misfortune  I  should  become 
embarrassed,  that  I  should  be  discharged  from  the  debt  by  sur- 
rendering to  you  and  my  other  creditors  all  of  my  effects.     You 
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took  my  obligation,  knowing  that  the  law  which  was  a  part  of  the 
contract  gave  me  this  right,  and  you  are  bound  by  the  contract." 
But  where  the  bankrupt  law  is  passed  after  the  debt  was  con* 
tracted,  the  right  to  discharge  the  debtor  is  not  quite  so  apparent, 
since  it  is  a  fundamental  principle  of  our  law  that  the  States 
cannot  impair  the  obligation  of  contracts. 

The  property  of  enacting  bankrupt  laws  by  the  sovereign  power, 
depends  upon  the  weighing  of  the  propositions  whether  it  is  better 
that  some  persons  should  suffer  inconvenience  on  account  of  the 
incautious  use  of  credit,  as  an  example  to  deter  others  and  prevent 
the  like  occurrences,  and  the  advantage  which  the  State  will  de- 
rive from  the  free  and  untrammelled  industry  of  all  its  citizens, 
particularly  where  many  are  embarrassed,  coupled  with  the  draw- 
back that  the  bankrupt  laws  are  frequently  made  the  means  of 
screening  the  money  and  effects  of  a  fraudulent  debtor  from  the 
pursuit  of  his  creditors. 

The  insolvent,  oppressed  with  debt,  is  incapable  of  engaging  in 
new  business  and  occupation.  Freed  from  the  overwhelming  bur- 
den, he  engages  again  in  useful  employments  with  spirit  and  zeal, 
and  becomes  a  wealth  producer  and  a  valuable  citizen  to  the  St-ate. 

In  1824  Congress  passed  a  law  adopting  for  the  practice  of  the 
Federal  courts  in  this  State  the  rules  of  proceeding  of  the  State 
courts.  At  this  time,  as  already  shown,  the  Code  of  Practice  was 
not  adopted.  But  the  rules  of  proceeding  under  the  practice  acts 
were  very  similar  to  those  prescribed  by  the  Code  of  Practice.  A 
large  number  of  the  Bar  were  of  the  opinion  that  the  broad  terms 
of  the  act  of  Congress  of  1824  introduced  into  the  Federal  courts 
the  State  practice  in  all  cases  and  to  the  exclusion  of  proceedings 
on  the  equity  side  of  the  court,  according  to  the  forms  common  in 
the  other  States.  After  a  strenuous  contest  it  was  finally  settled, 
that  the  courts  of  the  United  States  had  equity  jurisdiction  accord- 
ing to  the  ancient  forms,  and  all  causes  proper  for  the  considera- 
tion of  the  chancellor  are  required  to  be  brought  on  the  equity 
side  of  the  court  :  that  is,  they  must  be  brought  according  to  the 
rules  of  the  practice  in  chancery  ;  and  these  rules  are  uniform 
throughout  the  United  States,  while  the  law  side  of  the  Federal 
courts  is  governed  by  the  laws  of  the  individual  States  to  the  same 
extent  as  the  State  courts  in  ordinary  affairs. 

There  are  great  misapprehensions  as  to  the  meaning  of  the  term 
equity  or  chancery.  It  will  suprise  some  to  be  told  that  proceed- 
dings  in  equity  are  governed  by  laws  as  weH  kiQ.^^wn  and  as  faith- 
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fully  carried  out  as  those  upon  the  statute  book,  and  after  all  that 
it  is  nothing  more  than  a  mode  of  rendering  justice  and  granting 
relief  in  a  different  manner,  concurrently  with,  or  in  a  different 
class  of  oases  from  those  relievable  at  law. 

In  every  system  of  laws  there  must  arise  a  state  of  facts  with 
which  courts  of  justice  are  required  to  deal,  not  contemplated  by 
the  law-giver,  nor  provided  for  by  him,  or  if  within  the  express 
letter  of  some  broad  provision  which  he  has  laid  down,  yet  of  such 
a  character  that  to  carry  the  provision  into  effect,  would  shock 
that  innate  sense  of  justice  implanted  in  the  bosom  of  every  one, 
and  such  considerations  would  leave  no  doubt  that  the  law-giver 
never  intended  the  provision  in  question  to  govern  the  particular 
case.     In  the  first  example  the  courts  find  rules  of  decisions  from 
the  equitable  maxims  which  are  supposed  to  be  the  foundation  of 
all  laws;  in  the  other,  the  courts  interpret  according  to  rules  of 
equity  and  the  general  intent  or  scope  on  other  laws  or  like  sub- 
jects, and  endeavor  to  arrive  at  the  true  spirit  and  meaning  of  the 
law,  and  exclude  from  the  broad  words  of  the  law  what  was  not 
the  intention  of  the  lawyers  to  embrace  in  them.     For,  as  St. 
Paul  has  it,  "  the  letter  killeth  but  the  spirit  giveth  life."     If, 
from  some  forgotten  statute,  or  from  time  immemorial,  the  practice 
of  the  courts  of  law  has  been  confined  to  a  set  oï  formulas,  there 
will  arise  a  condition  of  things  not  contemplated  in  former  ages, 
and  a  class  of  wrongs  which  ihe&Q  formulas  are  insufficient  to  red- 
ress.   Precisely  this  condition  of  affairs  did  arise  under  the^wre 
dviU  in  the  Eoman  law.  which  was  remedied  by  the  jurisdiction 
which  the  proctor  assumed  or  amplified  when  he  established  the 
jus  honorarium,  and  allowed  petitions  to  be  addressed  directly  to 
him  in  extraordinary  cases,  and  in  England,  where  the  Chancellor 
assumed  jurisdiction  of  those  cases  in  which  there  was  no  adequate 
redress  at  law.     In  the  latter  country  (as  in  the  former  in  ancient 
time)  proceedings  on  the  law  side  of  the  courts  were  regulated 
according:  to  certain  strict  forms,  and  relief  could  not  be  afforded 
in  any  other  manner.    In  the  action  of  assumpsit,  for  example,  a 
judgment  could  only  be  rendered  for  damages  ;  in  debt  that  the 
defendant  recover  his  debt  and  damages  ;  in  covenant  even  to  con- 
vey land,  the  judgment  is  that  plaintiff  recover  his  damages,  and 
BO  of  the  other  actions.    It  was  found  in  very  many  cases  that  the 
relief  granted  by  the  courts  at  law  was  wholly  inadequate  to  the 
injury.    The  Chancellor  of  England  gradually  assumed  jurisdic- 
tion over  this  class  of  cases  and  uncontrolled  hj  formulas  rendered 
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his  decree  acoording  to  the  right  of  the  case.  If  the  defeodaat 
had  contracted  to  sell  to  the  plaintiff  a  tract  of  land,  while  a  court 
of  law  could  only  in  the  action  of  assumpsit  or  covenant  give  judg- 
ment for  damages,  the  Chancellor,  meeting  the  very  equity  of  the 
case,  ordered  the  defendant  to  make  title  and  to  account  for  the 
revenues,  and  compelled  ohedience  to  his  decrees  by  proceedings 
known  to  his  court. 

The  kind  of  jurisdiction  assumed  by  courts  of  equity,  may  be 
illustrated  by  an  example  from  the  statute  of  frauds  and  perjuries 
passed  in  England  in  1677,  and  adopted  in  some  form  or  another 
in  most  of  our  sister  States.  By  this  act,  among  other  things,  it 
was  provided  that  no  action  should  be  brought  upon  any  contract 
for  the  sale  of  lands,  unless  the  agreement  or  some  memorandum 
or  note  thereof  should  be  in  writing  and  signed  by  the  party  to 
be  charged  therewith. 

Now  it  sometimes  happens  that  verbal  contracts  are  made  and 
partially  performed,  as  for  example  the  intended  purchaser  who 
paid  part  of  the  price  and  has  been  put  in  possession.  By  the 
strict  letter  of  the  statute  the  vendee  would  be  defeated  in  his 
action  upon  the  verbal  contract.  But  a  court  of  equity  viewing 
the  statute  as  made  for  the  purpose  of  preventing  fraud,  comes 
to  the  relief  of  the  purchaser,  on  the  ground  that  to  allow  the 
vendor  to  avail  himself  of  his  advantage  would  be  to  encourage 
one  of  the  mischiefs  which  the  legislature  intended  to  prevent. 
It  compels  him  to  answer  plaintiff's  complaint  under  oath,  and 
decrees  a  specific  proformance.  Under  our  State  law,  where 
equity  and  law  are  administered  together,  the  like  relief  is  only 
granted  where  the  defendant  admits  the  contract  under  oath,  and 
possession  has  been  delivered  the  vendee.  Equity,  among  other 
things,  grants  relief  in  the  following  cases,  viz  :  suits  for  the 
specific  preformance  of  contracts  for  the  sale  of  real  estate  ;  to 
foreclose  or  redeem  mortgages  ;  to  stay  waste  of  lands  ;  to  enforce 
trusts  ;  to  relieve  against  fraud  and  enjoin  parties  against  enforce- 
ing  judgments  of  courts  at  law  where  obtained  by  fraud  ;  to  com- 
pel a  party  to  answer  under  oath,  in  order  that  the  replies  of 
defendant,  or  the  documents,  where  any  are  disclosed  as  existing, 
may  be  used  as  evidence  in  suits  at  law;  to  settle  long  and  in- 
tricate accounts  ;  to  marshal  securities  ;  to  settle  boundaries  ;  to 
correct  mistakes  in  contracts;  to  relieve,  in  some  cases,  against 
penalties  and  forfeitures,  and  to  protect  the  rights  of  married 
women,  minors,  etc.     It  is  thus  seen  from  Uie  examples  given 
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that  equity  embraces  a  very  conBiderable  proportion  of  jurispru- 
denoe,  and  as  it  is  goTemed  by  principles  of  its  own,  it  is  easy 
to  see  that  in  many  instances  it  may  come  in  conflict  with  the 
State  laws.  For  if  citizenship  gives  the  United  States  courts 
jurisdiction,  and  the  case  be  one  of  exclusive  equity  jurisdiction, 
and  should  be  brought  in  the  United  States  courts,  it  will  not 
be  heard,  except  on  the  equity  side  and  according  to  the  rules 
in  equity,  no  matter  what  is  the  State  practice  in  the  same  case. 
The  practice  on  the  law  side  of  the  courts  of  the  United 
States  sitting  in  Louisiana  in  civil  cases,  is  governed  by  the  prac- 
tice of  the  Stato,  which  practice  was  adopted  in  1824  by  the  act 
of  Congress  for  the  Federal  courts,  as  stated  above. 

Criminal  proceedings,  both  in  the  courts  of  the  United  States 
and  the  State  courts,  are  conducted,  as  already  shown,  according 
to  the  forms  of  the  common  law. 

Without  adverting  to  their  more  remote  origin,  the  following 
branches  of  law  come  to  us  with  the  forms  with  which  they  have 
been  clothed,  and  the  principles  with  which  they  are  allied  from 
England,  viz  : 

Admiralty  and  matters  of  maritime  jurisdiction  ;  the  law  and 
practice  of  courts  of  admiralty  ;  equity  and  the  rules  and  prao- 
tice  of  courts  of  chancery. 
Bankruptcy  ; 

Criminal  law  and  criminal  proceedings,  including  warrants  for 
arrest,  indictments,  informations,  etc.,  although  unlike  the  origi- 
nal States  of  this  Union,  we  have  no  common  law  offences,  and 
all  crimes  and  misdemeanors  are  created  by  statutes. 
Evidence,  criminal  and  civil. 

Commercial  law,  which  in  addition  to  maritime  contracts  just 
mentioned,  among  others,  embraces  promissory  notes,  bills  of  ex- 
change, bank  paper,  checks,  etc. 
The  great  writ  of  habeas  corpus. 

And  martial  law,  of  which  this  city,  since  O'Reilly's  entry,  in 
1769,  has  had  large  experience,  both  Spanish  and  American. 

The  law  relative  to  the  status  of  persons,  domicil,  minority, 
emancipation  including  the  venia  œtatis,  corporations,  (univer- 
sitates),  donations,  testaments,  dotal  rights  and  property,  the  con- 
tract of  sale,  exchange,  letting  and  hiring,  including  leases,  loan 
to  use,  loan  for  consumption,  partnership,  mandate,  suretyship, 
annuities  and  rents,  the  aleatory  contracts,  pawns  and  pledges, 
antichresis,  privileges,  mortgages,  usucaption,  prescription,  the 
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discharge  of  debts  by  novation,  compensation,  payment  with  sub- 
rogation, release,  or  acceptilation,  and  the  eiOfeet  of  notarial  acta, 
are  from  the  civil  law. 

The  law  respecting  the  community  of  acquets  and  gains  is  do 
doubt  of  German  origin.  It  prevailed  in  certain  provinces  of 
Spain,  as  for  example  in  Grenada  and  Salamanca,  while  other 
provinces  like  the  South  of  France,  were  governed  by  the  dotal 
regime,  called  the  written  law.  The  community  of  acquets  and 
gains  prevailed  in  the  colony  under  the  custom  of  Paris,  from  its 
first  settlement,  and  it  is  stated  by  our  excellent  historian,  Mr. 
Gayarrt,  that  it  was  a  subject  of  complaint  to  the  colonists  at  one 
time,  that  it  was  extended  to  the  cases  where  colonists  had  mar- 
ried (with  the  forms  of  the  Catholic  church)  Indian  wives,  who 
having  less  stable  habits  than  the  whites  frequently  absconded 
after  the  death  of  their  husbands,  with  the  personal  effects,  with- 
out paying  the  debts  of  the  estate  or  settling  up  the  same  in  due 
form.     (The  evil  was  corrected.) 

One  of  the  most  marked  peculiarities  of  the  laws  of  Louisiana, 
as  compared  with  the  laws  of  the  other  States  is  this  institution 
of  the  community  of  acquets  and  gains.  It  is  more  favourable 
to  married  women  than  any  other  system  with  which  I  am 
acquainted  except  the  Spanish  laws  of  the  Indeas,  from  which  it 
was,  I  think,  immediately  taken.  By  the  custom  of  Paris  and 
the  Napoleon  Code  the  personal  effects  of  the  wife,  in  the  absence 
of  a  marriage  contract,  fall  into  the  community.  Under  our  law, 
in  the  same  case,  the  personal  effects  remain  the  property  of  the 
wife,  that  is,  they  remain  paraphernal. 

The  advantages  of  the  institution  are  decidedly  in  favor  of  the 
wife.  The  husband  cannot  withdraw  from  the  partnership,  and 
he,  the  community,  and  his  separate  estates,  are  alike  bound  for 
the  debts  of  the  community  as  it  respects  third  persons.  The 
wife,  on  the  other  hand,  can  at  its  dissolution  by  death  or  divorce, 
withdraw  from  it  without  detriment  to  her  separate  estate,  and 
where  the  affairs  of  the  husband  are  embarrassed  she  can  be 
declared  separate  in  property  from  her  husband  by  the  courts, 
and  sell  under  execution  the  community  or  his  estates  to  reim- 
burse herself  for  any  property  or  money  used  by  him  in  his  busi- 
ness, and  as  the  law  gives  her  a  mortgage  for  her  security,  she  is 
always  a  formidable  adversary  to  a  creditor  seeking  to  recover  a 
debt  even  of.  the  community.  The  income  of  the  husband,  (mar- 
ried without  a  marriage  contract)  from  his  own  labor,  and  from 
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his  separate  property,  falls  into  the  community,  without  any 
ability  on  his  part  to  prevent  it.  On  the  other  hand,  the  wife 
has  at  all  times  the  absolute  right  to  withdraw  from  her  husband, 
(by  contributing  one-half  of  the  matrimonial  expenses)  her  sep- 
arate or  paraphernal  property,  and  to  manage  it  herself,  and  re- 
invest the  income  thereof  in  her  own  name,  and  for  her  own  use, 
and  I  know  no  law  to  prevent  her  also  from  sharing  in  the  com* 
munity  at  its  dissolution. 

The  husband,  it  is  true,  is  the  head  and  master  of  the  com- 
munity during  the  existence  of  the  marriage,  and  cm  dispose  of 
the  effects  of  the  same  at  his  pleasure  and  without  his  wife's 
sanction  by  onerous  title,  that  is,  for  an  equivalent;  but  if  he 
conveys  the  same  by  gratuitous  title,  that  is  by  gift  or  donation, 
his  estates  become  responsible  to  the  wife  for  the  loss. 

If  prior  to  or  at  the  marriage,  the  parties  choose,  they  can 
settle  property  in  what  we  call  dower  ;  the  dos  of  the  civil  law. 
Property  so  settled  cannot  be  sold  by  either  husband  or  wife,  or 
both,  (except  in  one  or  two  cases,)  during  the  marriage,  and  thus 
the  wife  is  assured  of  her  estate  at  the  termination  of  the  mar- 
riage. 

The  provision  prohibiting  married  women  from  binding  them- 
selves with  or  for  their  husbands  is  Spanish,  and  from  the  61st 
law  of  Toro.  The  senatm  consultum  Vclleianum  had  previously 
prohibited  women  from  going  surety  for  any  one  :  ne  pro  nllo 
foeminae  intercédèrent. 

The  marital  fourth  was  given  by  the  fifty-third  and  one  hun- 
dred and  seventeenth  novels  of  Justinian. 

The  action  of  redhibition  was  given  by  the  edict  of  the  œddes. 
The  order  of  seizure  and  sale,  to  coin  a  word,  that  Khadaman* 
thine  provision  of  our  law  where  execution  comes  first  and  judg- 
ment afterward,  is  from  the  Spanish  law. 

The  various  pacts  which  supplied  the  defects  of  the  strict  leges 
civiles  are  of  pretorian  origin. 

I  have  thus  briefly,  and  therefore  imperfectly  glanced  at  some 
of  the  most  striking  features  of  our  laws.  It  was  my  intention 
to  have  suggested  some  amendments  which  our  present  circum- 
Btances,  in  my  opinion,  seem  to  demand,  but  the  length  of  this 
paper  precludes  the  attempt  and  the  subject  must  be  left  to  others 
more  competent,  or  reserved  for  a  future  occasion* 

These  laws,  such  as  they  are,  and  with  their  slight  împerfec- 
tions,  are  justly  dear  to  the  people  of  Louisiana.    They  have 
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protected  and  shielded  the  home  and  the  fireside,  the  lahours,  the 
bargains  and  the  acquisitions,  the  estates,  and  the  persons  of  this 
people  during  all  the  growth  of  the  State  of  Louisiana.  The 
immigrant  who  has  come  here  from  the  sterile  hills  of  New  Eng- 
land, from  the  more  genial  climes  of  the  South,  from  the  fertile 
fields  of  the  West,  as  well  as  our  ancient  French,  Spanish  and 
German  populations,  have  approved  and  blessed  these  laws.  To 
those  who  would  like  to  see  the  body  of  the  common  law  intro- 
duced among  us,  we  say.  What  have  you  of  value  in  the  common 
law  ?  The  trial  by  jury,  the  habeas  corpus,  known  and  defined 
crimes  and  offences,  and  enlightened  rules  of  evidence?  We 
have  it  all  here  and  more  :  Your  criminal  law  is  ours  ;  your 
commercial  law  also  is  ours.  But  we  have  also  the  most  admir- 
able provisions  of  the  civil  law  filled  with  benevolence,  equity 
and  justice,  to  regulate  our  dealings  and  define  our  rights  in  our 
every  day  life.  That  our  laws,  like  all  others,  may  require 
amendments  to  make  them  more  perfect,  none  will  deny.  Let  us 
amend,  but  never  change  them  for  others,  of  which  our  people 
have  no  experience,  and  the  adoption  of  which  promises  us  no 
advantages  in  the  future. 
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DEEDS  OF  COMPOSITION  AND  DISCHARGE  BE- 
TWEEN COPARTNERS  AND  THEIR  CREDITORS 
UNDER  THE  INSOLVENT  ACT  OF  1869. 

The  law  of  the  Province  of  Quebec,  as  it  existed  previous  to 
the  time  when  the  Insolvent  Act  of  1864  came  into  force,  did 
not  empower  a  majority  in  number  or  value  of  a  trader's  creditors 
to  force  a  minority  to  accept  in  full  discharge  a  percentage  on 
their  claims — the  discharge  of  a  debtor  from  liability  in  full,  in 
consideration  of  a  composition  could  only  be  effected  by  the  con- 
sent of  all  his  creditors.  In  trade,  this  provision  of  the  law  gave 
rise  to  great  inconvenience,  and  begat  in  favour  of  recalcitrant 
creditors  a  system  of  fraudulent  preference,  pregnant  with  evil  to 
the  interests  of  commerce.  The  Insolvent  Act  of  1864  effected 
a  change,  but  as  its  provisions  are  to  a  very  great  extent  re- 
enacted  in  that  of  1869,  it  is  unnecessary  to  refer  to  them  at 
greater  length. 

The  subject  of  Composition  and  Discharge  is  treated  of  in 
fifteen  sections  of  the  Insolvent  Act  of  1869,  beginning  at  §  94 
and  ending  with  §  108. 

§  94  is  in  the  following  words  : 

^'  A  deed  of  composition  and  discharge,  executed  by  the  ma- 
"  jority  in  number  of  those  of  the  creditors  of  an  Insolvent  who 
"  are  respectively  creditors  for  sums  of  one  hundred  dollars  and 
"  upwards,  and  who  represent  at  least  three-fourths  in  value  of 
^^  the  liabilities  of  the  Insolvent  subject  to  be  computed  in  ascer- 
"  taining  such  proportion,  shall  have  the  same  effect  with  regard 
''  to  the  remainder  of  his  creditors,  and  be  binding  to  the  same 
''  extent  upon  him  and  upon  them,  as  if  they  were  also  parties 
^'  to  it;  and  such  a  deed  may  be  invoked,  and  acted  upon  under 
*•  this  Act  although  made  either  before,  pending  or  after  proceed- 
"  ings  upon  an  assignment,  or  for  the  compulsory  liquidation  of 
^<  the  estate  of  the  insolvent  ;  the  whole  subject  to  the  exceptions 
^'  contained  iu  section  one  hundred  of  this  Act." 

This  section  is  evidently  borrowed  from  the  192  section  of  the 
English  Bankruptcy  Act  of  1861,  which  reads  as  follows  : 

^^  192.  Every  deed  or  instrument  made  or  entered  into  between 
a  debtor  and  hisr  creditors,  or  any  of  them,  or  a  trustee  on  theii* 
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behalf  relating  to  the  debts  or  liabilities  of  the  debtor,  and  hu 
release  therefrom,  or  the  distribution,  management  and  winding 
up  of  his  estate,  or  any  such  matters,  shall  be  as  valid  and  effec- 
tual and  binding  on  all  the  creditors  of  such  debtor  as  if  they 
were  parties  to  and  had  duly  executed  the  same  provided  the  fol- 
lowing conditions  be  observed. 

'^1.  A  majority  in  number  representing  three-fourths  in  value 
of  the  creditors  of  such  debtor,  whose  debts  shall  respectively 
amount  to  ten  pounds  and  upwards,  shall  before  or  after  the 
execution  thereof  by  the  debtor,  in  writing  assent  to,  or  approve 
of  such  deed  or  instrument." 

There  are  six  other  conditions  attached  to  the  192  section,  but 
they  have  reference  merely  to  procedure,  so  that  it  is  unnecessary 
to  set  them  out. 

The  similitude  existing  between  the  English  Bankruptcy  Act 
of  1861  and  the  Canadian  Insolvent  Act  of  1869,  does  not  end 
with  the  two  sections  cited.  In  the  matter  of  proof  on  the  joint 
and  separate  estates  of  partners,  the  provisions  of  those  Acts 
resemble  each  other  in  a  most  striking  manner. 

Under  the  145  section  of  the  Bankruptcy  Act  of  1861  it  was 
provided  with  respect  to  firm  creditors  as  follows  : 

"  But  such  creditor  shall  not  receive  any  dividend  out  of  the 
separate  estate  of  the  bankrupt  until  all  the  separate  creditors 
shall  have  received  the  full  amount  of  their  respective  debts.*'  * 

The  Insolvent  Act  of  1869  thus  provides: 

'^  64.  If  the  Insolvent  owes  debts  both  individually  and  as  a 
*^  member  of  a  co-partnership,  or  as  a  member  of  two  different 
"  co-partnerships,  the  claims  against  him  shall  rank  first  upon  the 
"  estate  by  which  the  debts  they  represent  were  contracted,  and 
"  shall  only  rank  upon  the  other  after  all  the  creditors  of  that 
"  other  have  been  paid  in  full." 

It  must  bo  admitted  that  the  clause  in  the  English  Act  is 
much  more  comprehensible  than  §  64,  just  given,  for  it  is  diffi- 
cult to  see  how  a  separate  creditor  can  rank  on  a  joint  estate 
after  its  creditors  have  been  paid  off,  ere  the  accounts  of  the 
partners  have  been  settled,  when,  as  a  matter  of  course,  each  part' 
ner's  share  of  the  balance  falls  into  his  separate  estate. 

By  §  98  of  the  Insolvent  Act  of  1869,  it  is  provided  that  ! 

"  The  consent  in  writing  of  the  said  proportion  of  creditors  to 

•  B.  L.  C.  Act,  1849,  §  liO. 
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'^  the  discharge  of  a  debtor  absolutely  frees  and  discharges  him, 
'^  after  an  assignment,  or  after  his  estate  has  been  put  in  compul- 
"  sory  liquidation,  from  all  liabilities  whatsoever  (except  such  as 
'^  are  hereinafter  specially  excepted)  existing  against  him  and  prove- 
^'  able  against  his  estate,  which  are  mentioned  or  set  forth  in  the 
''  statement  of  his  affairs  exhibited  at  the  first  meeting  of  his  credi- 
'^  tors,  or  which  are  shewn  by  any  supplementary  list  of  creditors 
"  furnished  by  the  Insolvent,  previous  to  such  discharge,  and  in 
'^  time  to  permit  of  the  creditors  therein  mentioned  obtaining  the 
^^  same  dividend  as  other  creditors  upon  his  estate,  or  which  appear 
*^  by  any  claim  subsequently  furnished  to  the  Assignee,  whether 
"  such  debts  be  exigible  or  not  at  the  time  of  his  insolvency,  and 
'^  whether  the  liability  for  them  be  direct  or  indirect  ;  and  if  the 
"  holder  of  any  negotiable  paper  is  unknown  to  the  Insolvent,  the 
*'  insertion  of  the  particulars  of  such  paper  in  such  statement  of 
^^  affairs  or  supplementary  list,  with  the  declaration  that  the  hol- 
"  der  thereof  is  unknown  to  him,  shall  bring  the  debt  represented 
"  by  such  paper,  and  the  holder  thereof,  within  the  operation  of 
"  this  section." 

The  liabilities  excepted  are  enumerated  in 

"  §  100.  A  discharge  under  this  Act  shall  not  apply,  without 
''  the  express  consent  of  the  creditor,  to  any  debt  for  enforcing 
''  the  payment  of  which  the  imprisonment  of  the  debtor  is  per* 
"  mitted  by  this  Act,  nor  to  any  debt  due  as  damages  for  assault 
'^  or  wilful  injury  to  the  person,  seduction,  libel,  slander,  or  mali- 
"  cious  arrest,  nor  for  the  maintenance  of  a  parent,  wife  or  child, 
"  or  as  a  penalty  for  any  offence  of  which  the  Insolvent  has  been 
**  convicted,  unless  the  creditor  thereof  shall  file  or  claim  there- 
"  for  ;  nor  shall  any  such  discharge  apply  without  such  consent, 
"  to  any  debt  due  as  a  balance  of  account  due  by  the  Insolvent  as 
"  an  assignee,  tutor,  curator,  trustee,  executor  or  administrator 
"  under  a  will,  or  under  any  order  of  court,  or  as  a  public  officer  ; 
"  nor  shall  debts  to  which  a  discharge  under  this  Act  does  not 
"  apply,  nor  any  privileged  debts,  nor  the  creditors  thereof,  be 
"  computed  in  ascertaining  whether  a  sufficient  proportion  of  the 
''  creditors  of  the  Insolvent  have  voted  upon,  done,  or  consented 
"  to  any  act,  matter  or  thing,  under  this  Act  ;  but  the  creditor 
"  of  any  debt  due  as  a  balance  of  account  by  the  Insolvent  as 
"assignee,  tutor,  curator,  trustee,  executor,  administrator  or 
"  public  officer  may  claim  and  accept  a  dividend  thereon  from 

Vol.  I.  0  No.  2. 
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'^  the  estate  without  being,  by  reason  thereof  in   any  respect 
"  affected  by  any  discharge  obtained  by  the  Insolvent." 

It  may  be  laid  down  as  a  principle  governing  deeds  of  Compo* 
sition  and  Discharge,  that  all  the  creditors  signing  the  same  must 
be  placed  upon  a  footing  of  equality  the  one  with  the  other,  and 
that  the  creditors  who  have  not,  should  be  entitled  to  reap  from 
it  the  same  advantages  as  those  who  have  signed  the  deed.* 

No  difficulty,  as  a  general  rule,  will  be  experieneed  where  the 
Insolvent  has  not  been  in  partnership  with  other  persons  ;  for  the 
only  exception  to  the  general  rule  recognized  was  in  a  case  where 
a  creditor  acting  as  sarety  for  the  debtor  to  the  other  creditors, 
was  held  entitled  to  receive  some  advantage  over  the  others,  in 
respect  of  his  acting  in  that  position  ;f  but  such  a  bargain  must 
b3  apparent  on  the  face  of  the  deed.{ 

But  when  three  or  four  persons  trading  in  partnership  either 
make  an  assignment  or  are  put  into  insolvency,  a  difficulty  pre- 
sents itself  in  the  event  of  any,  or  all,  of  the  members  wishing  to 
effect  an  arrangement  with  his  or  their  creditors,  as  the  case  may 
be. 

In  the  Province  of  Quebec  a  partnership  is  dissolved  by  its 
insolvency,  §  consequently  once  in  insolvency  and  an  assignee 
appointed,  there  can  be  no  doubt  but  that  the  partnership  is  at 
an  end. 

It  is  the  object  of  this  paper  to  bring  before  the  public  the 
leading  cases  on  the  subject  of  deeds  of  composition  between 
members  of  partnerships  and  their  joint  and  separate  creditors, 
and  to  establish  the  proper  course  to  follow  in  the  framing  of  the 
deed  so  far  as  regards  the  joint  and  separate  creditors,  and  the 
composition  rate  agreed  upon. 

Upon  the  construction  to  be  placed  on  certain  words  occurring 
in  §  94  depends,  to  a  very  great  extent,  the  meaning  to  be  attached 
to  the  other  sections  of  the  title  of  Composition  and  Discharge 

*  Sills  on  Composition  Deeds,  p.  42  ;  Walter  v.  AdeoeJe^  7  H.  &  N. 
559,  561  ;  In  re  Rawlings,  9  Jur.  (N.  S.)  316,  317  ;  Ilderton  v.  Castriqui 
9  Jnr.  (N.  S.)  993,  994  ;  Berridge  v.  Abbott^  13  C.  B.  (N.  S.)  507  ;  Claf- 
ham  V.  Atkinson,  4  B.  &  S.  722,  726,  731  ;  Dingwall  v.  Edwards,  4  B.  & 
S.  738.  747,  754,  758  ;  Ex  pte.  Coekbum,  10  Jur.  (N.  S.)  573  ;  Ilderton 
V.  Jewell  ^  a/.  10  Jur.  (N.  S.)  748. 

t  WeUs  V,  Haeon,  33  L.  J.  Q.  B,  204. 

X  Wood  V,  Barker,  1  L.  B.  Eq.  139. 

§  Code  Civil,  art.  1892. 
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in  the  Inflolvent  Act  of  1869.  The  words  "the  creditors'' 
therein  occurring  are,  in  fact,  the  key-words  of  the  whole  title  ; 
they  certainly  are  not  limited  in  their  signification  ;  they  com- 
prise all  persons  who  can  be  considered  creditors  of  the  Insolvent. 
The  only  question  then  to  be  decided  is  whether  the  creditor  of 
a  firm  is  also  a  creditor  of  the  members  of  that  firm.  Under  our 
law  members  of  firms  are  jointly  and  severally  liable  for  the  debts 
of  such  firms  to  the  firm  creditors.  It  is  perfectly  true  that  the 
creditors  of  the  individual  members  are  entitled  to  be  paid  out  of 
the  proceeds  of  such  member's  private  estate  before  the  creditors 
of  the  firm  to  which  such  members  belong  can  be  paid  thereout, 
but  the  liability  of  the  members  to  their  firm  and  the  individual 
creditors  is  the  same,  the  only  difEerence  is  that  one  set  is  privi- 
leged on  the  private  estate,  the  other  is  privileged  on  the  joint 
estate.  It  cannot  be  urged  that  because  the  whole  property 
(consisting  entirely  of  moveables)  of  a  person  is  pledged  to  a 
third  party,  that  such  debtor,  though  largely  indebted  to  others, 
has  no  other  creditor  than  the  pledgee,  and  has  no  other  liabil- 
ities than  those  existing  in  such  pledgee's  favour.  Such  a  propo- 
sition would  not  be  entertained  for  a  moment,  and  therefore  it 
may  be  laid  down  as  incontestable  that  the  creditors  of  a  firm 
are  also  creditors  of  the  members  of  such  firm,  and  that  the 
words  "  the  creditors  of  the  Insolvent"  in  §  94  of  the  Insolvent 
Act  of  1869,  mean  the  joint  and  separate  creditors  of  such  In- 
solvent. 

The  interpretation  placed  by  the  English  Courts  upon  the 
words  "  his  creditors"  and  "  the  creditors  of  such  debtor  "  in 
§  192  of  the  Bankruptcy  Act  of  1861,  is  precisely  similar  to  that 
which  it  is  contended  should  be  applied  to  the  words  "  the  cred- 
itors of  the  Insolvent  "  in  §  94  of  the  Insolvent  Act  of  1869. 

As  already  mentioned  §  94  has  evidently  been  borrowed  from 
§  192  of  the  English  Bankruptcy  Act  of  1861.  The  intention 
of  the  Parliament  of  Canada  was  to  copy  as  closely  as  possible 
the  provisions  of  the  English  law  on  the  subject  of  Composition 
and  Discharge.  Moreover  the  common  law  of  the  Provinces  of 
Ontario,  New  Brunswick,  and  Nova  Scotia  is  based  on  the 
English  common  law.  The  court  of  last  resort  irom  judgments 
rendered  throughout  the  Dominion  is  the  Privy  Council.  The 
decisions  of  the  English  Courts  are  received  throughout  the  sister 
Provinces  as  of  binding  authority.  Consequently  it  may  not  be 
out  of  place  here  to  cite  at  length  some  of  the  dicta  of  English 
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judges  in  rendering  judgments,  on  matters  affecting  deeds  of 
Composition  and  Discharge,  under  the  Bankruptcy  Act  1861. 

In  the  case  of  Walter  v.  Adcock,  7  H.  &  N.  559,  Bramwell,  B, 
thus  expressed  himself:  *•  The  192  section  ''  (of  the  Bankruptcy 
Act  of  1861)  "  says,  *  every  deed  or  instrument  made  or  entered 
^'  ^  into  between  a  debtor  and  his  creditors,*  that  means  all  his 
**  creditors,  but  the  section  proceeds,  *  or  any  of  them.'  That 
<'  cannot  mean  any  of  them  to  the  exclusion  of  the  rest,  because 
'^  it  would  follow  that  a  debtor  might  enter  into  an  arrangement 
"  with  some  of  his  creditors  by  which  the  others  would  be  bound 
"though  they  received  no  benefit.  That  would  be  senseless. 
"  In  my  opinion  '  any  of  them  '  means  as  trustees  for  the  rest, 
"  that  is,  not  on  behalf  of  them,  but  on  behalf  of  the  whole. 
"  The  section  proceeds,  'relating  to  the  debts  or  liabilities  of  the 
"  '  debtor,'  that  is,  to  all  his  debts,  'his  release  therefrom,  or  the 
"  '  distribution,  inspection,  management  and  winding  up  of  his 
"  '  estate,  or  any  of  such  matters,  shall  be  as  valid  and  effectual  and 
"  '  binding  on  all  the  creditors  of  such  debtor  as  if  they  were  parties 
"  '  to  and  had  duly  executed  the  same.'  That  applies  only  to  deeds 
"  which  comprehend  all  the  creditors  and  might  be  consistently 
"  executed  by  all.     In  fact  it  means  a  deed  for  the  benefit  of  all 

"  his  creditors It  seems  to  me  clear  that  a  oompo- 

"  sition  deed  under  the  Bankruptcy  Act,  1861,  to  be  binding 
"  upon  creditors  who  have  not  executed  it,  must  appear  on  the 
'"''fact  of  it  to  be  a  deed  of  which  any  creditor  may  have  the 
"  benefit,  and  may  execute  without  repugnancy." 

In  re  EawUngSj  Court  of  Appeal  in  Chancery,  Sir  G.  J.  Tur- 
ner, Lord  Justice,  thus  expressed  himself  on  the  subject  of  deeds 
of  Composition  and  Discharge,  then  presented  to  him  for  adjudi- 
cation (9  Jur.  N.  S.317)  :  "  I  agree  in  the  opinion  expressed  by 
"  one  of  the  learned  barons  of  the  Court  of  Exchequer,  that  in 
"  order  to  bring  a  case  within  the  section  "  (192nd  of  B.  A.  1861) 

"  that  the  composition  must  be  with  all  the  creditors 

"  I  think  that  the  words  'debts  '  and  '  liabilities '  as  used  in  the 
"  section  thus  read  must  be  taken  to  relate  to  all  the  debts  and 
"liabilities;  for  not  only  is  this,  as  I  conceive,  the  ordinary 
"  meaning  of  the  words,  but  it  is  scarcely  possible  to  suppose  that 
"  the  Legislature  could  intend  that  all  the  creditors  should  be 
"  bound  by  an  arrangement  which  was  partial  and  confined  in 
"  its  operation  to  some  of  them  only.  In  all  these  cases,  there- 
"  fore,  I  think  the  question  to  be  considered  must  be,  does  th« 
"  deed  or  instrument  extend  to  all  the  creditors  ?  " 
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Erie  C.  J.  in  the  case  of  Ildertan  v.  Castriquej  9  Jur.  N.  S,  p. 
994;  in  giving  judgment  as  to  the  validity  of  a  deed  of  Composi- 
tion and  Discharge,  after  referring  to  the  opinions  of  Sir  0.  J.  Tur- 
ner, L.  J.,  and  Bramwell,  B.  hereinbefore  given,  with  approval,  said, 
"  The  judges,  therefore,  seem  to  bo  agreed  as  to  that  point,  and 
"  as  this  deed  has  not  complied  with  the  provisions  of  the  section," 
(192,  B.  A.  of  1861)  "  by  not  being  for  the  benefit  of  all  the 
"creditors,  it  is  consequently  invalid."  Willes,  Byles  and  Keat- 
ing, J  J.,  concurred. 

In  the  case  of  Clapham  v,  Atkinson,  4  B.  &  S.  p.  726,  where  a 
like  question  as  to  the  validity  of  a  deed  of  Composition  and 
Discharge  came  up  for  consideration.  Blackburn,  J.,  in  delivering 
the  judgment  of  the  Court  of  Queen's  Bench,  composed  of 
Wightman  &  Mellor,  J.J.,  and  himself,  said  :  '^  It  is,  indepen- 
*'  dent  of  authority,  clearly  necessary  that  the  creditors  who  are 
"  to  be  bound  by  the  acts  of  those  executing  the  deed  should  be 
"  at  least  in  as  good  a  position  as  those  who  bind  them.  .  .  . 
"  And  on  the  whole  we  think  that  the  reasons  which  are  so  fully 
"  stated  by  Lord  Justice  Turner  in  Ex  parte  RawlingSj  that  we 
"need  not  repeat  them,  are  convincing." 

This  judgment  was  confirmed  in  the  Exchequer  Chamber,  4 
B.  &  S.  730. 

In  Dingwall  v,  Edwards,  4  B.  &  S.  p.747,  on  a  question  affecting 
the  validity  of  a  deed,  Blackburn,  J.,  said  :  "  In  the  recent  case  of 
«  llderton  u.  Jewell,  16  C.  B.  N.  S.  p.  142,"  (cited  hereafter)  "  in 
"  the  Exchequer  Chamber,  it  was  decided  that  the  deed  must,  on 
"  the  face  of  it,  show  that  it  was  intended  to  apply  to  all,  and  that 
"  a  deed  not  doing  so  was  not  helped  by  the  facts  extraneous  to  it 
"  showing  that  it  was  in  fact  so  intended.  ....  It  is  also, 
"  I  think,  settled  by  the  decisions  that  in  order  to  be  within  the 
"  Act,  the  deed  must  be  such  as  relate  to  all  the  debts  and  liahil- 
"  ities  of  the  debtor,  and  to  all  his  creditors,  and  that  a  deed  which 
"  excludes  from  its  provisions  any  of  the  debts  due  to  any  of  the 
"  creditors,  or,  what  I  think  comes  to  the  same  thing,  does  not 
"  either  expressly  or  by  necessary  inference  include  all  of  them,  is 
"  not  binding  on  those  who  do  not  execute  it  ...  .  even 
"  if  the  point  were  not  concluded  by  the  decision  of  the  Court  of 
"  Exchequer  Chamber,  I  should,  as  now  advised,  hold  that  the 
"  deed  must  be  such  as,  when  properly  construed,  to  show  within 
"  the  four  comers  of  the  instrument  itself  that  it  is  such  a  deed 
**  as  is  within  the  provisions  of  the  Act It  has 
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"  been  determined,  and  I  think  most  properly,  that  though  the 
"  Bankruptcy  Act  of  1861  does  not  in  terms  say  so,  yet  by  neces- 
^'  sary  implication  it  is  meant,  that  the  provisions  of  the  deed  must 
'^  be  such  as  to  give  the  non-assenting  creditors,  who  are  bound 
^^  by  it  without  their  consent,  the  same  advantages  as  are  given  to 
^'  those  who  execute  or  assent  to  the  deed.  The  injustice  of  per- 
'^  mitting  any  part  of  the  creditors  to  bar  the  rest,  and  at  tho  same 
"  time  to  obtain  for  themselves  any  benefit  beyond  what  is  given  to 
"  those  whom  they  bar,  is  obvious  ;  and  even  if  there  were  no 
"  decisions  upon  this  point,  I  think  it  could  not  be  disputed  that 
"  the  Legislature  never  intended  to  give  them  such  a  power/' 

Gockburn,  C.  J.,  in  the  same  case  at  p.  753  says  :  '^  There  is 
*'  no  difficulty  in  the  law.  It  is  not  disputed  that,  in  order  that 
*^  creditors  not  executing  a  composition  deed  shall  be  bound  under 
"  the  192nd  section  of  the  Bankruptcy  Act,  1861,  they  must  be 
'^  entitled  to  the  same  benefit  under  it,  as  is  secured  by  it  to  the 
"  creditors  executing  it." 

Lord  Westbury,  at  that  time  Lord  Chancellor  in  Ex  pte. 
Cockhum  re  Smith  <&  LaxtoUy  10  Jur.  N.  S.  p.  574,  whilst  ren- 
dering judgment  as  to  the  validity  of  a  deed  of  Composition  and 
Discharge,  said,  '^  But  to  render  a  deed  of  composition  and  release 
"  binding  on  the  minority  of  the  creditors,  who  have  not  executed, 
"  or  assented  to,  or  approved  of  it  in  writing,  it  is  necessary  that 
^^  the  non-assenting  creditors  should  stand  under  the  deed,  in  the 
^'  same  situation,  and  with  the  same  advantages,  as  the  creditors 
"  forming  the  majority.  The  192nd  section  enacts  that  the  credi- 
''  tors  who  have  not  assented  are  to  be  bound,  '  as  if  they  were 
*'  parties  to,  and  had  duly  executed,  the  deed.'  It  follows,  that 
'^  the  provisions  of  the  deed  must  be  such  as  will  apply  to  all  the 
"  creditors  equally,  and  without  distinction  or  difference  ;"  and  at 
page  575  :  "  It"  (meaning  the  power  to  bind  the  minority)  "  of 
^^  course  rests  on  the  assumption  that  terms  which  so  large  a  pro- 
"  portion  of  creditors,  both  in  number  and  value,  are  willing  to 
'*  accept  from  an  Insolvent,  must  be  advantageous  to  the  whole 
"  body  of  creditors  ;  and  this  assumption  necessarily  implies  that 
"  the  terms  agreed  to  are  the  same  for  all,  and  that  those  who  hind 
"  and  those  who  are  hound  are  in  a  situation  of  equality.  Where 
'^  this  is  not  the  case,  it  seems  to  me  that  non-assenting  creditors 
^<  are  not  bound,  according  to  the  true  intent  and  meaning  of  the 
*'  statute  ;"  and  at  p.  576  :  "  As  I  explained  on  a  former  occasion, 
"  in  my  view  of  the  statute,  a  deed  to  bind  creditors  who  have  not 
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"  executed  it,  must  be  a  deed  which  places  the  parties  who  execute 
^^  and  the  parties  who  have  not  executed  upon  an  equal  footing  in 
"  point  of  law." 

In  Ilderton  v.  Jewell,  10  Jur.  N.  S.  p.  748,  Martin,  B.,  in  de- 
livering the  judgment  of  the  Court  of  Exchequer  Chamber  said  : 
"  I  am  of  opinion,  and  five  of  my  brethren  agree,  that  the  judg- 
^^  ment  of  the  Court  of  Common  Pleas,  ought  to  be  affirmed. 
'^  We  have  all  the  same  views  of  the  Act  of  Parliament.  The 
"  192nd  section  enacts  that  *  Every  deed  entered  into  between  a 
"  ^  debtor  and  his  creditors,  (that  must  mean  all  his  creditors,) 
"  '  or  any  of  them  or  a  trustee  on  their  behalf  (which  must  be 
"  taken  to  mean  on  behalf  of  all)  ^  relating  to  the  debts  and  lia- 
"  bilities  of  the  debtors  (that  is  all  the  debts  and  liabilities) 
^'  '  shall  be  valid  and  effectual  and  binding  on  all  the  creditors, 
^'  provided  certain  conditions  are  observed." 

In  Walker  v,  Nevill,  3  H.  &  C.  p.  414,  Martin,  B.,  remarked  : 
^'  The  statute  enables  a  debtor  to  compound  with  his  creditors, 
"but  makes  no  distinction  with  respect  to  joint  and  separate 
"  creditors."  And  Pollock,  C.  B.,  there  said:  "In  all  the  cases 
"  in  which  composition  deeds  have  been  held  valid  where  partners 
"  were  the  debtors,  there  must  have  been  joint  and  separate  credl- 
"  tors  and  joint  and  separate  estates." 

In  the  same  case  the  present  Lord  Justice  Mellish,  then  but 
Mr.  Mellish,  for  the  defendant,  said  (at  page  416  of  the  report), 
"  Where  a  debtor  assigns  all  his  property  for  distribution  amongst 
"  all  his  creditors,  the  estate  must  be  administered  as  in  bank 
"  ruptcy.  But  under  a  composition  deed  it  is  not  necessary  that 
"  there  should  be  any  assets  of  the  debtor  to  be  distributed.  A 
"  third  person  may  covenant  to  pay  the  composition,  and  the  credi- 
"  tors  may  thereby  obtain  a  larger  dividend  than  they  could  realize 
"  from  the  bankrupt's  estate.  Where  there  are  partners  there 
"  must  always  be  joint  and  separate  debts." 

In  ex  parte  Glen  in  re  Glen,  2  L.  E.  Ch.  Ap.  p.  670,  a  person 
who  carried  on  business  in  partnership,  executed  a  composition 
deed  for  the  benefit  of  his  separate  creditors  only,  which  was 
assented  to  by  the  requisite  majority  of  separate  creditors.  The 
firm  was  also  indebted  ;  and  it  was  held  that  the  deed  was  not 
binding  on  a  dissenting  separate  creditor,  for  that  a  deed  provid- 
ing for  one  class  of  creditors  only  is  not  within  §  192  of  the 
Bankruptcy  Act,  1861.  Lord  Cairns,  at  that  time  one  of  the 
Lords  Justices)  afterwards  Lord  Chancellor,  (p.  672  of  the  re- 


180  DEEDS  OF  COMPOSITION  AND  DISCHARGE. 

port)  made  use  of  the  following  expressions  :  "  The  debtor  was 
'^  a  partner  ;  he  had  joint  creditors  and  separate  creditors.  Now 
'^  §  192  prima  facie  makes  no  difference  between  these  classes; 
"  it  speaks  generally  of  a  deed  entered  into  between  the  debtor  and 
"  his  creditors,  or  any  of  them.  The  words  '  or  any  of  them  '  have 
'^  been  observed  upon,  but  their  meaning  is  obvious.  The  section 
'^  contemplates  as  parties  to  the  deed  either  all  the  creditors,  or 
"  some  of  them  as  trustees  for,  or  as  representing  the  whole  body 
"  of  creditors.  But  to  render  the  deed  binding  there  must  be  an 
"  assenting  majority  in  number,  representing  three-fourths  in  yalue 
"  of  the  creditors  whose  debts  amount  to  £10  and  upwards  ;  that 
"  is,  all  the  creditors  need  not  be  parties  to  the  deed,  but  there 
"  must  be  the  requisite  majority  approving  of  it  ;  and  according  to 
"  the  natural  construction  of  the  section,  it  must  be  a  deed  of 
"  which  the  benefit  will  enure  to  all  the  creditors  generally.*' 

Lord  Justice  Rolt  in  the  same  case  at  p.  673,  said,  <'  I  am 
'^  unable  to  understand  how  there  can  be,  under  the  Act,  a  deed 
''  having  the  effect  of  binding  some  of  the  dissentient  creditors 
''  without  binding  them  all.  There  is  no  authority  for  holding 
*^  section  192  and  the  following  sections  to  give  a  deed  such  an 
"  effect  ;  and  the  consequences  of  such  a  construction,  which  does 
'^  not  give  to  the  words  '  creditors'  its  natural  meaning  would  be 
"  very  serious." 

In  the  case  of  TonUin  dh  aL,  v.  Dutton  &  ah,  3  L.  R.  Q.  B. 
p.  466,  it  was  held  that  a  deed  of  composition  made  between  the 
members  of  a  partnership  and  the  joint  creditors  of  the  firm, 
none  of  the  separate  creditors  being  parties  thereto,  nor  any  pro 
vision  being  made  for  the  separate  creditors  of  the  partners 
reaping  equal  benefits  with  the  partnership  creditors,  was  not 
within  §  192  of  the  Bankruptcy  Act,  1861,  and  was  invalid  against 
non-assenting  joint  creditors.     Blackburn,  J.,  there  said  (p.  468 
of  the  report)  :    '^  The  plea  sets  up  a  deed  made  between  the  de- 
"  fendants  and  the  creditors  of  the  partnership  only  ;  if  that  be  a 
"  deed  within  §  192  of  the  Bank-ruptcy  Act,  1861,  then  the  Act 
'^  has  given  a  new  power,  and  it  rests  upon  those  that  rely  on  this 
'^  authority  given  by  statute,  and  not  known  to  the  common  law, 
'^  to  show  by  what  words  it  is  conferred.     §  192  makes,  under 
^^  certain  conditions,  a  deed  entered  into  between  a  debtor  and  his 
**  creditors  or  any  of  them,  or  a  trustee  on  their  behalf,  as  bind- 
"  ing  on  all  the  creditors  of  such  debtor j  as  if  they  were  parties 
'^  to  and  had  executed  the  deed.    Now  the  literal  sense  of  these 
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words  mast  be,  that  the  deed  is  to  be  between  and  for  the  benefit 
of  all  the  creditors,  inasmuch  as  it  is  to  bind  all  the  creditors  of 
such  debtor." 

In  Eixon  v,  Emary^  3  L.  R.  C.  P.,  p.  550,  Montague  Smith, 
J.,  said  in  giving  judgment  :  "  We  entirely  agree  in  the  decision 
^^  of  the  Lords  Justices  in  the  case  of  Re  OUrC^  (supra)  that  where 
^^  there  are  distinct  classes  of  joint  and  several  creditors,  the  deed 
^'  must  include  and  bind  both  sets  of  creditors  ;*'  and  Bovill,  C.  J., 
in  the  same  case  said  (p.  551)  :  "  I  consider  the  law  to  be  now 
"  settled,  that  a  deed  of  arrangement  by  several  debtors  with  their 
"  creditors  must,  in  order  to  be  binding  upon  non-assenting  credi- 
"  tors  under  the  192nd  section  of  the  Bankruptcy  Act,  1861, 
^'  purport  to  be  made  or  entered  into  with  and  to  bind  all  their 
"  creditors,  and  must  embrace  several  as  well  as  joint  creditors 
"where  any  of  each  class  exist." 

In  Buvelot  v,  Mills^  1  L.  R.  Q.  B.,  p.  104,  Cockbum,  C.  J.,  in 
delivering  judgment  said  :  "  In  order  to  make  a  deed  under  §  192 
"binding  and  effective  upon  the  creditors  who  are  not  parties  to  it 
"  otherwise  than  so  far  as  the  statute  compulsorily  makes  them 
"  parties,  the  deed  must  provide  for  such  creditors  in  the  same 
"  manner  that  it  provides  for  those  who  are  assenting  parties." 

In  Thompson  v.  Knight^  2  L.  R.  Ex.  p.  44,  Kelly,  C.  B., 
said  in  delivering  judgment:  ''There  are,  no  doubt,  a  great 
"  number  of  these  deeds  executed  daily,  and  daily  forming  the 
"  subject  of  discussion,  and  it  is  therefore  necessary  to  state  clearly 
"  the  principle  on  which  they  are  to  be  held  valid  or  invalid.  Now 
"  I  think  it  absolutely  essential  that  all  the  creditors  should  be 
"  placed  on  an  equal  footing,  especially  when  I  remember  that, 
"  generally,  a  great  number  of  them  are  in  these  cases  bound  by 
"  an  instrument,  to  which  they  are  not  parties  and  to  which  they 
"  have  not  assented." 

In  ex  pte,  NlchoUon  in  re  Nicholson^  5  L.  R.  Ch.  Ap.  335, 
Lord  Justice  Giffard  in  rendering  judgment  in  a  case  wherein  a 
deed  of  composition  had  been  attacked,  said  "  I  agree  that  all 
"  deeds  of  this  kind  must  deal  equally  with  all  .  .  -  .  . 
"  thus  to  put  an  extreme  case,  if  a  deed  were  simply  to  provide 
"  that  one  class  of  creditors  should  receive  a  larger  composition 
"  than  another,  that  could  not  bind  dissenting  creditors,  for  it 
"  would  be  on  the  face  of  the  deed  unfair." 

In  all  the  cases  cited,  two  principles  are  recognised  as  govern- 
ing  deeds  of  Composition  and  Discharge.    1.  That  if  the  debtor 
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has  joint  and  separate  creditois,  the  majority  required  to  bind 
the  minority  must  be  of  the  whole  mass  of  his  creditors  joint  and 
separate.  2.  That  under  the  deed  perfect  equality  must  reign,  so 
far  as  the  composition  is  concerned,  between  all  the  assenting  and 
dissenting  creditors,  that  is  that  each  creditor  should  thereby  be 
bound  to  submit  to  the  same  proportionate  loss  in  the  pound  on 
his  claim. 

The  French  authorities,  on  the  subject  of  equality  between  the 
creditors  of  a  bankrupt  who  has  effected  a  concordat  with  his 
creditors,  are  in  accord  with  the  dicta  of  the  English  judges. 
Renouard  says  :  *'  Et  cependant  point  de  concordat  s'il  ne  con- 
'^  tient  pas  les  mêmes  conditions  à  l'égard  de  tous."  ^ 

Gadrat  expresses  himself  more  fully  on  the  subject  :  '^  Bécipro- 
<^  quement,  tous  les  créanciers  jouissent  des  avantages  stipulés  au 
'^  concordat  en  faveur  de  la  masse,  et,  à  ce  titre  ib  peuvent  exercer, 
'^  contre  les  tiers  qui  ont  garanti  Texecution  du  concordat,  les 
'^  mêmes  droits  que  les  créanciers  vérifiés  et  affirmés.  La  situation 
''  de  tous  les  créanciers  est  identiquement  la  même  ;  aucun  d'eux 
^'  ne  peut  recevoir  )in  dividende  avant  que  les  autres  créanciers  le 
'<  reçoivent  ;  chacun  d'eux  n'a  droit  qu'à  sa  part  proportionelle 
"  dans  chaque  distribution,  et  si  par  événement  l'un  d'eux  avait 
^^  reçu  au  delà  de  sa  part  proportionelle,  il  serait  tenu  de  faire  à 
"  la  masse  le  rapport  de  cet  excédant."  f  ' 

No  difficulty  can  b3  experienced,  as  a  general  rule,  in  the  draw- 
ing up  of  a  deed  of  Composition  and  Discharge  between  a  trader 
who  has  never  been  in  partnership  and  his  creditors.  It  is  only 
when  a  partnership  has  been  put  into  insolvency,  or  has  assigned, 
that  difficulties  arise  if  there  be  j(»nt  and  separate  estates,  or 
joint  without  separate  estates,  or  separate  without  joint  estates. 

The  cause  of  the  difficulty  in  such  case  is  the  presumed 
clashing  of  the  general  principle  of  equality  with  that  of  distri- 
bution of  the  estates  under  §  64,  and  the  respective  rai^ng  of 
joint  and  separate  creditors. 

The  provisions  of  the  English  Bankruptcy  Act  of  1861,  and 
those  of  the  Insolvent  Act  of  1869,  with  respect  to  the  ranking 
by  partnership  creditors  on  the  separato  estates  of  partners,  are 
almost  identical  (ante  p.  172).  The  general  principles,  out  of 
insolvency  or  bankruptcy  in  England  and  Quebec,  would  appear 

*  Faillites  à  Banqueroutes,  p.  9. 
t  Faillites  à  Banqueroutes,  p.  291. 
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to  be,  that  the  assets  of  a  partner  are  liable  in  the  first  instanee 
ibr  his  separate  debts,  and  those  of  the  joint  estate  for  the  joint 
debts.  Certain  modifications  of  those  principles  exist  under 
certain  circumstances,  but  for  the  purposes  of  this  paper  it  is 
unnecessary  specially  to  consider  them. 

From  what  has  already  been  shewn  it  is  clear  that  the  credi- 
tors of  a  person  who  has  been  in  partnership  are  not  only  his 
separate  creditors,  but  also  the  creditors  of  the  partnership — the 
mere  fact  of  there  being  no  separate  assets  does  not  prevent  the 
partnership  creditors  from  being  creditors  of  the  partner  having 
no  separate  property — ^the  liability  still  exists,  although  there 
may  be  no  separate  and  no  joint  estate,  to  the  partnership  credi- 
tors— if  the  contrary  be  held,  it  can  only  be  on  the  absurd  prin- 
ciple of  ''  no  asseto,  consequently  no  liabilities,  consequently  no 
creditors." 

But  it  is  said  in  matters  of  composition  effected  by  partners 
with  their  creditors,  that,  although  no  doubt  the  majority  signing 
the  deed  of  composition  must  be  of  the  mass  of  their  joint  and 
separate  creditors,  the  general  rule  of  equality  laid  down  as  gov- 
erning such  deeds  may  be  departed  from,  and  different  rates  of 
composition  may  thereby  be  made  payable  to  their  joint  and 
separate  creditors,  the  same  rate  to  each  class,  based  upon  the 
respective  values  of  the  joint  and  separate  estates  of  the  Insol- 
vents. 

A  case  presenting  these  features  was  recently  decided  in  Mont- 
real by  Mackay  J.  holding  the  Superior  Court. 

B.  H.  &  E.  L.  trading  in  partnership,  in  the  month  of  March, 
1870,  made  an  assignment  under  the  Insolvent  Act  of  1869  ;  an 
assignee  to  their  joint  and  separate  estates  was  in  due  course 
appointed,  and  soon  after  a  Deed  of  Composition  and  Discharge 
was  drawn  up  and  signed  to  the  following  effect  : — For  and  in 
consideration  of  a  composition  of  7s.  in  the  £  to  be  paid  by  B.  H. 
the  joint  creditors  discharged  B.  H.  &  E.  L.  from  their  partner- 
ship liabilities,  and  ordered  the  assignee  to  deliver  over  the  part- 
nership assets  to  B.  H.  For  a  composition  of  10s.  in  the  £  the 
separate  creditors  discharged  B.  H.  from  his  separate  liabilities, 
and  ordered  his  private  estate  to  be  delivered  over  to  him  ;  and 
for  a  composition  of  ^  cent  on  the  $,  the  separate  creditors  of 
E.  L.  discharged  him  from  his  separate  liabilities.  The  creditors 
in  each  class  were  declared  to  be,  and  actually  were,  the  majori- 
ties^ in  number,  holding  three-fourth  of  the  liabilities  in  such  class. 
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The  applications  for  the  confirmation  of  the  discharges  contained 
in  the  said  deed  of  Composition  and  Discharge  were  resisted  by 
J.  J.  &  al.,  creditors  of  the  partnership,  on  the  ground  of  in- 
equality of  the  composition  :  to  this  the  Insolvents  answered  that 
the  rate  payable  to  each  class  was  fair  and  just,  being  proportioned 
to  the  value  of  the  assets  belonging  to  each  estate. 

The  facts  proved  maintained  the  allegations  of  the  Insolvent's 
answers,  but  the  learned  Judge  by  his  judgment  rendered  on  the 
30th  January,  1871,  maintained  the  contestations,  and  refused  to 
confirm  the  discharges.     In  rendering  judgment,  he  said  : 

Mackay,  J. — I  have  before  me  three  petitions  for  confirma- 
tion of  composition  deed — one  by  B.  Hutchins  and  E.  Lusher  as 
the  late  firm  of  B.  Hutchins  &  Co.  ;  the  second  by  B.  Hutchins 
as  an  individual  :  and  the  third  by  E.  Lusher  as  an  individual. 

The  petitions  are  all  alike.  The  one  by  B.  Hutchins  and  E. 
Lusher  jointly,  states  assignment  by  them  as  the  firm  of  B.  Hut- 
chins &  Co.  to  John  Whyte,  an  official  assignee,  on  the  3rd 
March,  1870,  and  that  on  the  22nd  of  April  the  petitioners  made 
a  deed  of  composition  with  their  creditors,  according  to  law,  and 
obtained  a  discharge  from  them  ;  that  the  petitioners  have  done 
all  required  by  them  under  the  insolvency  act  ;  wherefore  they 
pray  for  a  sentence  of  confirmation  of  the  said  composition  deed 
and  of  the  discharge  granted  by  it. 

The  petitions  are  opposed  by  Jeffrey  &  Co.,  creditors  for  ovcf 
$1,900.  The  reasons  of  opposition  are  that  the  composition  deed 
ts  irregular,  and  does  not  provide  for  the  creditors  of  the  bank- 
rupts getting  equal  amounts  per  £  or  $  of  composition  money  ; 
that  from  the  deed  of  composition  it  appears  that  the  creditors, 
joint,  and  individual  or  separate,  have  not  agreed  for  an  equal 
composition  for  the  creditors,  as  ought  to  have  been*  Other 
reasons  of  opposition  are  that  the  bankrupts  appear  td  have  been 
contracting  debts  recklessly,  and  knowing  of  their  being  unable 
to  pay;  that  they  have  been  guilty  of  wasteful,  extravagant 
living,  &c. 

The  discharges  referred  to  are  contained  in  a  deed  of  compo- 
sition of  22nd  April,  1870.  (His  Honor  read  the  Deed  of  Com- 
position.') 

This  deed  provides  for  three  compositious. 

1st.  One  of  7s  in  the  £  to  the  creditors  of  the  firm  of  B.  fi* 
&Co. 

2nd.  One  of  10s  in  the  £  to  the  creditors  of  B.  H.  as  an  in- 
dividual. 
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These  compositions  are  to  be  paid  by  B.  H. 

The  3rd  one  is  of  half  a  cent  per  dollar  which  E.  L.  has  paid 
to  certain  of  his  individual  creditors. 

Four  creditors  are  named,  three  sign  and  get  paid.  No  special 
provision  for  the  4th,  nor  for  any  others  as  creditors. 

I  notice  that  these  three  who  have  gotten  this  half  cent,  are 
appointed  to  get  the  7s.  composition  amount  also,  and  B.  H.'s  10s. 
per  pound  too. 

There  is  in  the  deed,  after  the  composition,  a  general  recon- 
veyance clause;  all  the  estates,  firm  and  individual,  being  ap- 
pointed to  be  given  up  to  B.  H.  on  the  composition  being  paid. 

As  to  the  facts  connected  with  this  insolvency  it  may  be  stated 
briefly  that  B.  H.  &  Co.  in  Feb.,  1870,  suspended  with  a  deficit 
of  over  $50,000. 

In  March,  1870,  the  assignment  was  made,  one  deed  of  assign- 
ment by  the  firm  and  individuals. 

I  can  imagine  the  assignment  to  have  been  made  as  it  was  to 
prevent  such  question  or  difficulty  as  was  in  McFarlane's  case. 

That  case  determined  that,  whenever  a  firm  became  bankrupt, 
the  estates  of  the  individuals  of  it  fell  for  administration  in  bank- 
ruptcy at  the  same  time  by  the  same  assignee. 

Upon  the  assignment  of  March,  three  meetings  were  held  for 
appointment  of  assignees  in  the  cases  now  before  us.  One  of  the 
firm  creditors,  at  which  J.  Why  te,  the  official  assignee,  was  elected 
assignee  to  the  firm  estate  ;  another  of  the  creditors,  of  B.  H. 
individually.  Nobody  was  at  this  meeting  but  J.  Whyte,  proxy 
for  four  persons  absent.  As  proxy  for  one  he  moved,  seconded 
by  himself  as  proxy  for  another,  that  he  himself  should  be  ap- 
pointed assignee,  and  it  was  carried,  says  his  record. 

The  third  meeting  was  of  the  creditors  of  Ed.  Lusher  indivi- 
dually ;  not  even  a  proxy  attended  at  this  meeting,  so  J.  Whyte 
as  having  been  interim  assignee,  became  the  assignee  to  this 
estate. 

These  three  meetings  might  have  led  to  extra  trouble  had  dif- 
ferent persons  been  appointed  assignees  to  the  different  estates. 

The  composition  agreements  on  22nd  April,  though  in  one  and 
the  same  deed,  proceed  evidently  upon  the  idea  that  three  compo- 
sitions had  to  be  paid. 

The  separate  creditors  generally  of  B.  Hutchins  and  of  Ed. 
Lusher  seem  not  to  have  been  called  to  be  parties  to  the  7s.  com- 
position of  the  firm. 
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It  has  been  agreed  that  the  one  copy  of  composition  agreement 
fyled,  and  all  the  evidence  in  the  cause,  are  to  beheld  common  to 
the  three  petitions  and  to  Jeffrey's  contestations. 

At  the  argument  Jeffrey  relied  chiefly  upon  his  objection^  to 
the  form  of  the  composition  deed  ;  his  counsel  ai^ed  that  it  was 
unequal^  providing  different  compositions  for  different  creditors, 
that  the  firm  creditors  and  the  separate  creditors  of  6.  Hutchins 
individually,  and  of  Ed.  Lusher,  ought  to  have  fixed  one  and  the 
same  composition  rate  for  the  creditors  ;  that  the  majority  of 
"  the  creditors,"  that  is,  of  all  the  creditors,  several  and  joint, 
have  not  agreed  upon  any  one  composition  ;  that  the  creditors, 
appearing  before  the  notary,  have  thrown  themselves  into  different 
sets,  and  settled  different  compositions  for  different  creditors. 
Less  stress  was  laid  on  the  charges  of  extravagant  living  made 
against  the  bankrupts  ;  it  was  urged,  however,  that  they  were,  as 
regards  Jeffrey,  to  be  held  in  fraud,  as  they  must  have  known 
that  they  were  bankrupts  when  they  bought  the  teas  from  Jeffrey, 
in  respect  of  which  his  claim  exists. 

As  to  the  charge  of  extravagant  living,  there  is  some  proof; 
but  considering  that  none  of  the  creditors,  excepting  Jeffrey, 
appear  here  to  complain  of  it,  and  that  the  inspectors  (having 
considered  the  subject)  excuse  it,  I  am  not  disposed  to  be 
rigorous.  Passing  to  the  other  charge  of  having  bought  Jeffrey's 
teas,  knowing  that  they  had  not  the  means  to  pay  for  them,  it  is 
to  be  observed  that  the  bankrupts  are  shown  not  to  have  moved 
towards  that  purchase  of  teas.  They  were  pressed  to  take  them. 
They  pledged  them  almost  immediately  afterwards:  but  such 
pledgings  are  common  in  Montreal  ;  and  I  cannot  bring  myself 
to  adjudge  upon  the  proofs  before  me,  that  the  bankrupts  knew 
themselves  to  be  insolvent  when  they  bought  from  Jeffrey,  yet 
they  were  bankrupt  a  full  year  before  they  declared  insolvency. 

These  teas  were  bought  in  January,  1870  ;  the  notes  for  them 
were  not  matured  at  the  date  of  the  insolvency.  Immediately 
after  the  insolvency  $56,000  were  stuck  off  by  the  creditors  as 
bad,  in  estimating  the  assets  of  the  bankrupt  firm,  still  the  firm 
had  good  credit  almost  up  to  the  announcement  of  its  insolvency, 
and  seems  to  have  had  no  idea  that  it  was  on  the  verge  of  such 
a  calamity. 

The  composition  deed  as  made,  binds  Jeffrey,  it  is  said. 

Has  the  deed  all  the  requisites  ?  Is  it  in  form  of  law  !  Am 
I  bound  to  confirm  it  ? 
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Jeffrey  contends  that  we  have  not  before  us  a  deed  between 
the  bankrupt  and  the  creditors. 

He  refers  firstly  to  §  192  of  the  English  Act  of  1861  :  "  Every 
deed  entered  into  between  a  debtor  and  his  creditor,"  &o.,  and 
relics  upon  the  English  Courts*  decisions  on  this  Act,  particularly 
as  to  the  meaning  of  the  word  '^creditors"  in  ours  and  in  the 
English  Act  ;  among  the  oases  cited  is  Tomlin  vs.  Dutton.  * 

'^  A  deed  of  composition  between  members  of  a  partnership  and 
their  joint  creditors  without  reference  to  the  separate  creditors  of 
the  different  members  of  the  firm  is  not  within  the  192  sec.  of 
Bankruptcy  Act  of  1861 — and  is  invalid  even  as  regards  a  non- 
assenting  creditor  of  the  partnership." 

Upon  the  English  decisions,  Sills  on  Composition  Peed  remarks 
p.  20  :  ''  The  effect  of  these  decisions  is  to  render  it  doubtful 
"  whether  any  valid  deed  can  be  made  by  a  member  of  a  part- 
"  nership  if  he  has  separate  creditors  ;  at  any  rate  if  the  deed 
**  operates  as  a  release  of  debts." 

Walker  vs,  Nevill,  vol  xi.  English  Jurist,  has  also  been  referred 
as  supporting  this  proposition  :  that  a  majority  in  value  and 
amount  of  each  class  taken  by  itself  need  not  be,  for  the  162 
section  of  the  English  Act  of  1861,  or  for  a  case  like  the  one 
before  us. 

It  is  opposed  to  Jeffrey  that  the  bankrupts'  composition  as 
arranged  is  perfectly  fair  ;  because  if  distribution  under  the  Bank- 
rupt Act  had  been  worked  out  to  the  end,  (or  were  it  to  be  work- 
ed out)  he  Jeffrey  could  not  get  more  than  7s.  in  the  £.  if  as  much. 
But  this  involves  assumptions  ;  besides,  composition  is  not  distri- 
bution in  bankruptcy  but  a  different  thing,  and  the  measure  of 
the  estate  in  bankruptcy  or  belonging  to  the  bankrupts  is  for  no- 
thing in  considering  the  legality  of  a  composition  deed. 

It  has  also  been  urged  that  the  reconveyance  clause  helps  tho 
composition  agreement. 

It  is  said  that  the  creditors  can  sell  all  the  estate  at  a  dollar 
rate  ;  but  I  see  that  between  selling  the  estate  and  discharging 
the  bankrupts  there  is  a  distance.  The  sale  of  an  estate  does  not 
destroy  creditors'  hold  on  their  debtors  ;  but  under  formal  com- 
position the  debtors  go  free- 
Here  is  the  reconveyance  clause.  (His  Honor  here  read  the 
dause,) 


*  A.  D,  1868,  law  reports  vol.  iii.  p.  467. 
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I  consider  it  a  non  sequitur  that,  because  of  such  a  recon- 
veyance, a  composition  deed  reading  aa  the  one  before  us  is  a 
discharge  of  the  Bankrupt  quoad  a  non-assenting  creditor  like 
Jeffrey. 

Nor  can  I  yield  to  another  argument,  viz.,  that  because  in 
bankruptcy  distinct  accounts  are  to  be  kept,  of  the  firm  estates, 
and  of  the  partners'  separate  estates,  and  because  of  distribution 
having  to  be  as  per  sec.  94,  several  compositions  may  be,  as  in  the 
deed  before  us. 

Taking  up  the  separate  composition  of  6.  H.  we  see  it  assented 
to  by  certain  separate  creditors,  but  the  firm  creditors  are  not 
named  parties  to  it,  nor  counted  for  it,  yet  the  separate  estate  is 
removed  from  Jeffrey,  and  from  non-assenting  creditors  like  him, 
and  B.  H.  is  declared  discharged.  This  separate  estate  might 
yield  a  surplus  applicable  to  Jeffrey,  or  to  payment  of  his  claim; 
though  of  course  Jeffery  is  nominally  a  firm  creditor  only. 

The  separate  composition  agreement  of  Ed.  Lusher  is  peculiar, 
and  in  considering  it  we  are  not  to  regard  the  fact  all^d  of  his 
not  having  had  assets.  He  might  have  been  a  person  having 
assets  of  $5,000  or  $10,000. 

The  conclusion  that  I  have  come  to  after  considering  everything 
is  this  :  I  do  not  see  such  a  composition  deed  here  as  fulfils 
the  law's  requirement,  nor  discharge  to  the  bankrupts  that  Jeffrey 
is  bound  by.  Jeffrey  has  right,  rather  than  be  forced  to  submit 
to  this  composition  deed  (under  which  creditors  who  take  17s. 
and  ^  a  cent  in  the  pound  to  themselves,  appoint  him  to  have 
only  7s.),  to  ask  distribution  by  the  working  out  of  the  bank- 
ruptcy act.  He  has  right  to  dividends  from  the  firm  assets,  and 
to  the  realization  of  B.  H's.  private  estate,  so  as  to  find  whether 
or  not  he  get  something  out  of  that.  This  is  not  demonstrated 
to  be  impossible.  This  composition  deed  is  irregular,  providing 
dividends  or  composition  amounts  for  the  creditors  unequally  and 
contrary  to  law.  So  the  three  petitions  are  rejected,  the  contes- 
tations of  them  being  to  a  certain  extent,  as  explained  by  what 
has  been  said,  maintained  with  costs. 

Judgment, — The  composition  deed  is  pronounced  irregular, 
unequal,  and  illegal,  and  of  no  force  against  contestant,  and  alle- 
gations of  petitioners  not  being  proved,  confirmation  of  the  dis- 
charge is  refused,  and  the  petitions  are  severally  rejected,  with 
costs  to  contestant,  Jeffery. 

(2*0  he  continuedi) 

William  H.  Kerb. 
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LE  DROIT  CONSTITUTIONNEL  DÛ  CANADA; 

La  Province  de  Québec,  à  part  peut-être  l'Etat  de  la  Louisiane, 
iBSt  sans  contredit  le  pays  où.  les  sources  de  lois  sont  les  plus 
diverses  et  mixtes.     En  matières  civiles,  les  lois  de  l'ancienne 
France,   telles  qu'en  force  en  Canada  lors  de   la  cession   à   la 
Couronne  Anglaise,  forment  en  général  le  droit  commun  de  cette 
colonie  originairement  Française.    Néanmoins,  son  droit  public  et 
•criminel  lui  vient  presqu'm  toto  de  la  Grande  Bretagne.     Depuis 
près  d'un  siècle,  sa  Législature  a  encore  largement  emprunté 
des  lois  de  la  mère-patrie,  particulièrement  en  matières  commer- 
ciales; et  en  1866,  son  Code  Civil  lui  apportait  subitement  un 
grand  nombre  d'articles  de  droit  nouveau  du  Code  Napoléon. 
Enfin  son  Code  de  Procédure  Civile  est  le  fruit  d'un  mélange 
encore  indigest  de  droit  Français  et  de  droit  Anglais.    Que  faut^ 
il  donc  ajouter  pour  démontrer  que  la  science  du  droit  en  Bas* 
Canada  est  plus  compliquée   et  plus  difficile   que   dans  n'im^* 
porte  quelle  contrée  du  monde.     Evidemment,  le  juge  et  l'avocat 
ne  peuvent  y  arriver,  sans  posséder  le  droit  Romain  et  le  droit 
moderne  et  ancien  des  grandes  nations  de  notre  époque,  sails 
être  familiers  aussi  bien  avec  Pothier  que  Blackstone,  Troplong 
que  Story,  aussi  bien  avec  les  statuts  de  la  colonie  et  la  jurià» 
prudence  de  ses  tribunaux  et  des  tribunaux  F):ançais  qu'avec  les 
ordonnances  de  la  monarchie  Française  et  les  Law  Eeports  de  ces 
mille  et  un  précédents  dont  les  Anglais  et  les  Américains  nous 
dotent  si  libéralement  chaque  année.    Il  y  a  dans  ce  vaste  champ, 
qui  oserait  le  nier  !   assez   de  matériaux  pour  l'esprit  légal  le 
mieux  développé,  assez  d'éléments  pour  satisfaire  pendant  des 
siècles  l'ambition  des  membres  les  plus  érudits  du  Banc  et  du 
Barreau.     La  sphère  du  droit  en  Bas-Canada  ne  s'arrête  pour- 
tant pas  là.     Les  rapports  commerciaux  que  la  vapeur  et  le  fil 
électrique  ont  si  considérablement  contribué  à  multiplier  entre 
nos  nationaux  et  leurs  compatriotes  des  autres  provinces,  ou  les 
citoyens  de  l'Union  Américaine,  sont  encore  venus  jeter  sur  le 
terrain  judiciaire  les  matières  toujours  si  épineuses  du  droit  in- 
ternational  privé.      Voilà  enfin  que  tout  à  coup  un  nouveau 
régime  politique  vient  y  ajouter  les  Questions  Constitutionnelles  ; 
et  de  fait  à  peine  trois  années  s'étaient-elles  écoulées  sous  son 

Vol.  I.  p  No.  2. 
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empire,  que  nos  tribunaux  étaient  appelés  à  décider  une  de  ces 
questions  aussi  délicates  qu'importantes  dans  Taffaire  de  BUitU 
V,  L*  Union  St,  Jacques  de  Montréal.* 

La  décision  de  cette  cause  nous  a  engagé  à  offrir  au  public 
quelques  notes  sur  le  droit  constitutionnel  du  Canada,  qui,  à  cause 
de  la  nouveauté  du  sujet,  pourront  peut-être  avoir  quelqu'intérêt 
et  quelqu'utilité  pratique. 

I. — SOUEOBS  DU  DROIT  OONSTITXTTIONNEL  DU  CANADA. 

Chaque  Etat  a  sa  constitution  ;  mais  chaque  Etat  n'a  pas  un 
droit  civil  constitutionnel  proprement  dit.  Dans  les  pays  qui, 
comme  la  Grande  Bretagne,  la  France  et  tant  d'autres,  sont  sou- 
mis  à  une  seule  autorité  souveraine,  les  conflits  constitutionnels  ne 
sont  guère  possibles;  tandisque  dans  d'autres,  où  plusieurs  souve- 
rainetés se  côtoient  dans  de  certaines  limites,  ils  deviennent  une 
nécessité  du  régime  politique,  que  l'on  appelle  le  régime  fédéral. 
De  ce  nombre  sont  les  confédérations  de  l'Amérique  du  Sud,  les 
Etats  Unis  d'Amérique  et  le  Canada.  Il  est  évident  que  quand 
deux  ou  plusieurs  Etats  se  trouvent  unis  sous  deux  ou  plusieurs 
pouvoirs  souverains,  ayant  chacun  une  juridiction  spéciale  et 
limitée,  la  validité  ou  oonstitutionalité  de  leurs  actes  respectifs 
(car  les  législatures  ne  sont  pas  plus  infaillibles  que  les  autres 
hommes)  doit  nécessairement  être  mise  en  question  ;  et  pour  dé* 
cider  le  différend,  il  faudra  avoir  recours  à  une  autorité  siçrême, 
conmiune  à  tous.  Cette  autorité,  c'est  la  Constitution.  ^'Ifa 
number  of  political  societies"  dit  Story,f  et  son  autorité  mérite  ici 
tout  le  respect  dont  elle  jouit  dans  sa  patrie,  puisque  notre  Con- 
stitution, à  part  la^  souveraineté  extérieure,  est  presqu'identique 
à  celle  de  nos  voisins,  "  enter  into  a  larger  political  society,  the 
laws  which  the  latter  may  enact,  pursuant  to  the  powers  entrusted 
to  it  by  its  c<Histitution,  must  necessarily  be  supreme  over  those 
societies,  and  the  individuals  of  whom  they  are  composed.  It 
would  otherwise  be  a  mere  treaty,  dependent  upon  the  good  faith 
of  the  parties,  and  not  a  government,  which  is  only  another  name 
for  political  power  and  supremacy.  But  it  will  not  follow,  that 
acts  of  the  larger  society,  which  are  not  pursuant  to  its  constitu- 
tional powers,  but  are  invasions  of  the  residuary  authorities  of 
the  smaller  societies,  will  become  the  supreme  law  of  the  land. 
They  will  be  merely  acts  of  usurpation,  and  will  deserve  to  be 

♦  Supra,  p.  118. 

t  Commentaries  on  the  Constitution  of  U.  S.  §  965. 
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treated  as  sueh.  Hence  we  perceiye,  that  the  clause*  only  declares 
a  truth,  which  flows  immediately  and  necessarily  &om  the  insti- 
tution of  a  national  government.  It  will  be  observed  that  the 
sapremacy  of  the  laws  is  attached  to  those  only,  which  are  made 
in  pursuance  of  the  constitution;  a  caution  very  proper  in  itself, 
but,  in  fact,  the  limitation  would  have  arisen  by  irrisistible  im- 
plication, if  it  had  not  been  expressed.'' 

Dans  Texamen  des  questions  constitutionnelles,  il  faut  donc 
consulter  uniquement  la  Constitution  du  pays,  connue  sous  le 
nom  de  '<  L'Acte  de  l'Amérique  Britannique  du  Nord,  1867,"  et 
devenue  en  force  le  1er  juillet  de  la  même  année.  Le  législateur, 
après  avoir  déclaré  dans  le  préambule  de  l'acte  :  "  Considérant 
que  les  provinces  du  Canada,  de  la  Nouvelle-Ecosse  et  du  Nou- 
veau-Brunswick  ont  exprimé  le  désir  de  contracter  une  Union 
Fédérale  pour  ne  former  qu'une  seule  et  même  Puissance  (Domi- 
nion) sous  la  couronne  du  Boyaume-Uni  de  la  Grande  Bretagne 
et  d'Irlande,  avec  une  c(mstitution  reposant  sur  les  mêmes  prin- 
cipes que  celle  du  Boyaume-Uni,"  accorde  cette  union  (sect.  3), 
qu'il  divise  en  quatre  provinces,  Ontario,  Québec,  Nouvelle- 
Ecosse  et  Nouveau-Brunswick,  pour  des  fins  d'une  nature  locale. 

La  Puissance  possède  un  parlement  composé  de  la  Beine,  re- 
présentée par  le  Gouverneur-Général,  d'une  chambre  haute,  appelée 
le  Sénat,  et  de  la  Chambre  des  Communes. 

Chacune  des  quatre  provinces  a  sa  législature  propre  composée 
du  lâeutenant-Grouvemeur,  nommé  par  le  Gouverneur-Général 
en  conseil,  du  Conseil  L^islatif  et  de  l'Assemblée  Législative.  La 
Province  d'Ontario  possède  une  législature  composée  d'une  seule 
chambre,  l' Assemblée  Législative. 

La  section  91  définit  l'autorité  législative  du  Parlement  du 
Canada  et  ordonne  que  **  l'autorité  législative  exclusive  du  Parle- 
ment du  Canada  s'étend  à  toutes  les  matières  tombant  dans  les 
catégories  de  sujets  ci-dessous  énumérés,"  savoir  entr'autres: 

"  La  réglementation  (regulation)  du  traffic  et  du  commerce  ]  " 
(p.  2). 

**La  navigation  et  les  bâtiments  ou  navires  (shipping)  ;  p.  10. 


*  Art.  6,  sec^  2,  de  la  Constitution  des  Etats  Unis:  "This  constitu- 
tion, and  the  laws  of  the  United  States,  which  shall  be  made  in  pur- 
suance thereof,  and  all  treaties  made,  or  which  shall  be  made,  under 
the  authority  of  the  United  States,  shall  be  the  supreme  law  of  the 
land." 
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"  Les  lettres  de  change  et  les  billets  promissoires  ;  p.  18. 

"  La  banqueroute  et  la  faillite  ;  (Bankruptcy  and  Insolvency,) 
p.  21. 

"  Le  mariage  et  le  divorce  ;  p.  26. 

<'  La  loi  criminelle,  sauf  la  constitution  des  tribunaux  de  juri- 
diction criminelle,  mais  y  compris  la  procédure  en  matière  crimi- 
nelle.'* 

La  section  ajoute  :  "  Et  aucune  des  matières  énoncées  dans  les 
catégories  de  sujets  énumérés  dans  cette  section  (91)  ne  sera 
réputée  tomber  dans  la  catégorie  des  matières  d'une  nature  locale 
ou  privée." 

La  section  92  déclare  que  la  législature  de  chaque  province 
"  pourra  exclusivement  faire  des  lois  relatives  aux  matières  tom- 
bant dans  les  catégories  de  sujets  ci-dessous  énumérés/'  savoir, 
entr'autres  : 

*'  Les  institutions  municipales  dans  la  province"  ;  p.  8. 

"L'incorporation  de  compagnies  pour  des  objets  provinciaux; 
p.  11. 

"  La  célébration  du  mariage  dans  la  province  ;  p.  12. 

"  La  propriété  et  les  droits  civils  dans  la  province  ;  p.  13. 

"  L'administration  de  la  justice  pour  la  province,  y  compris  la 
création,  le  maintien  et  l'organisation  de  tribunaux  de  justice 
pour  la  province,  ayant  juridiction  civile  et  criminelle,  y  compris 
la  procédure  en  matières  civiles  dans  ces  tribunaux"  ;  p.  14. 

Enfin  la  section  129  déclare  que  les  lois  et  pouvoirs  en  force 
dans  chacune  des  colonies  lors  de  la  mise  en  force  de  l'Acte 
Fédéral,  continueront  d'exister;  "mais  ils  pourront  néanmoins 
(sauf  les  cas  prévus  par  des  actes  du  parlement  de  la  Grande 
Bretagne  ou  du  Royaume-Uni  de  la  Grande  Bretagne  et  d'Irlande) 
être  révoqués,  abolis  ou  modifiés  par  le  parlement  du  Canada,  ou 
par  la  législature  de  la  province  respective,  conformément  à  V auto- 
rité du  parlement  ou  de  cette  législature  en  vertu  du  présent  actt^ 

Ces  dernières  expressions  sont  formelles  et  précises.  Les 
législatures  pourront  faire  des  lois,^i^n;u  qu^ elles  ne  violent  ni  la 
Constitution,  ni  les  statuts  de  V Empire, 

Mais  les  traités  de  l'Empire  avec  les  nations  étrangères  doivent 
ils  être  considérés  comme  faisant  partie  de  la  Constitution  et  par 
conséquent  supérieurs  aux  lois  des  législatures  coloniales?  Il 
n'y  a  aucun  doute  que  les  stipulations  des  traités  qui  ont  été  con- 
firmées par  des  actes  du  Parlement  Britannique  ont  force  de  loi  et 
priment  les  statuts  du  Canada.  Tel  est  l'article  4  du  Traité  de  Fans 
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de  1763,  qui  accorde  la  liberté  de  la  religion  catholique  aux  hahi- 
tanê  du  Canada,  confirmé  par  TAote  de  Québec  de  1774, 14  Gko. 
Zy  ch.  83,  sec.  5;  et  telles  sont  aussi  les  stipulations  du  Traité 
d'Ashburton  pour  Textradition  des  fugitifs  criminels,  qui  autre- 
fois et  encore  récemment  a  reçu  la  sanction  de  la  législature  de 
l'Empire. 

Mais  que  faut-il  décider  quand  une  loi  des  législatures  coloni- 
ales viole  les  dispositions  d'un  traité  qui  n'est  pas  revêtu  de 
l'autorité  des  statuts  Impériaux?  Il  n'est  guère  probable  que 
la  civilisation  moderne  soit  témoin  d'une  violation  aussi  hardie 
des  traités  de  la  nation.  Pourtant  un  tel  spectacle  n'est  pas  im- 
possible. L'on  peut  supposer  que  le  Parlement  du  Canada  pro* 
hibe  aux  citoyens  Américains  de  faire  la  pêche  dans  les  eaux  où 
ce  privilège  leur  est  assuré  par  le  Traité  de  1818,  et  qu'en  vertu 
de  cette  loi  prohibitive  un  navire  Américain  soit  capturé.  Il  va 
sans  dire  que  le  Grouvemement  de  la  Grande  Bretagne  serait 
alors  responsable  du  dommage.  Mais  nos  tribunaux  ont-ils 
juridiction  pour  entendre  la  plainte  du  propriétaire  et  ordonner 
main-levée  de  la  prise  comme  ayant  été  faite  en  contravention  du 
traité  et  du  droit  des  gens  ? 

La  solution  de  la  question  présente  des  difficultés  sérieuses, 
d'autant  plus  graves  qu'elles  ont  à  peine  été  touchées  par  les 
publicîstes  sur  le  droit  international.  Dans  cet  état  incertain  et 
•encore  imparfait  de  la  science,  il  serait  téméraire  de  hazarder  une 
opinion.  Aussi  dans  les  quelques  remarques  qui  suivent,  nous 
avons  plutôt  l'intention  de  poser  le  problême  que  de  le  résoudre. 

Chitty  *  a  dit,  et  son  langage  parait  être  accepté  par  plus  d'un 
jorisconsulte  comme  l'expression  d'un  axiome  populaire  du  droit 
publie  anglais  :  '^  I  should  conceive  that  in  no  case  whatever  can 
'^  ^  J^<^go  oppose  his  own  opinion  and  authority  to  the  clear  will 
''  and  declaration  of  the  legislature.  His  province  is  to  interpret 
"and  obey  the  mandate  of  the  supreme  power  of  the  State." 

Bwarris  a  admirablement  traité  cette  matière  dons  son  ouvrage 
on  Statutes,  p.  480-485  ;  et  nous^croyons  faire  plaisir  au  lecteur 
en  reproduisant  tout  ce  qu'il  en  dit  : 

*^  An  act  of  Parliament  shall  not  change  the  laws  of  nature,  for 
^^ijura  naturœ  sunt  immutahilia,  and  they  are  leges  legum: 
"  Nee  vera  per  Senatum  aut  per  popvlum,  solvi  hâc  lege  pos- 
''  Junius,  says  Cicero.^     The  law  of  nature  stands  as  an  eternal 

•  Sur  Blackstone,  vol.  1,  p.  27.         t  Hobart  87.         t  Fragment. 
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'<  rule  to  all  men,  says  Loeke,  legislators  as  well  as  others  ;  *  and 
'<  the  rules  that  they  make  for  other  men's  actions  most,  as  well  as 
"  their  own  and  other  men's  actions,  be  conformable  to  the  will  of 
"  God,  of  which  that  is  a  dedaratimi. 

^^  If  a  statute  say,  that  a  man  shall  be  a  judge  in  his  own  cause, 
^^  such  a  law  being  contrary  to  natural  equity,  shall  be  void.  Suoh 
<<  was  the  (at  least,  intrepid)  opinion  of  Lord  Chief  Justice  Hobart 
<<  in  Dai/  and  Savage.  Influenced  by  the  same  powerful  sense  of 
'<  justice,  Lord  Coke,  when  Chief  Justice,  in  Bonham's  case,f  un- 
^^  guardedly,  perhaps,  but  fearlessly,  declared,  that  where  an  Act  of 
'^  Parliament  is  against  common  right  or  reason,  or  repugnant,  or 
*'  impossible  to  be  performed,  the  common  law  shall  control  it,  and 
<<  adjudge  it  to  be  void.  And  Lord  Holt,  in  the  case  of  The  City 
<'  of  London  am,d  Wood,X  to  the  dismay  of  all  mere  lawyers,  man- 
<'  fully  expressed  an  opinion,  that  the  observation  of  Lord  Coke  was 
<<  not  extravagant,  but  was  a  very  reasonable  and  true  saying. 

<<  There  is  reason  to  believe  that  what  Lord  Coke  said  in  his 
<<  reports  upon  this  subject  is  part  of  what  King  James  alluded  to 
'<  when  he  said  that  '  in  Coke's  Reports  were  many  dangerous 
"  '  conceits  of  his  own,  uttered  for  law,  to  the  prejudîœ  of  the 
<'  <  Crown,  Parliament  and  subjects.'     Lord  Ellesmere,  in  his 
''  observations  on  Lord  Coke's  Reports,  calls  this  passage  '  a  para- 
'<  '  dox  which  derogateth  much  from  the  wisdom  and  power  of 
"  '  Parliament  ;  that  when  the  three  estates.  King,  Lords  and 
<<  '  Commons,  have  spent  their  labour  in  making  a  law^  three 
<<  'judges  on  the  bench  shall  destroy  and  frustrate  their  pains; 
'<  '  advancing  the  reason  of  a  particular  Court  above  the  judgm^t 
<<  '  of  all  the  realm.    Besides^  more  temperately,'  he  says,  '  did 
<<  <  that  reverend  Chief  Justice  Herle,  tenvp.  Ed.  3,  deliver  his 
<<  <  opinion,  8  Ed.  3,  cited  in  Co.  Rep.  11  f,  98,  when  he  said  : 
<'  '  Some  acts  of  Parliament  are  made  against  law  and  right  ; 
'<  '  which  they  that  made  them  perceiving,  would  not  put  them 
'^  '  into  execution  ;  for  it  is  magis  congruum  that  acts  of  Parlia- 
''  <  ment  should  be  corrected  by  the  same  pen  that  drew  them, 
'*  '  than  be  dashed  to  pieces  by  the  opinion  of  a  few  judges.' 
''  Again,  the  pugnacious  Lord  Chancellor,  talking  at  the  Lord 
<<  Chief  Justice,  speaks  of  a  <  prudent  judge  as  one  who  did  not 

*  Lib.  2,  c.  11,  8.  35  ;  and  see  Hooker's  Ecclesiastical  Polity,  1, 
and  Bishop  Cumberland  De  Lege  Naturse. 

t  8  Rep.  116.  t  12  Mod.  687. 
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^'  ^  judge  Btattttes  void  if  he  oonndered  them  to  be  agaiimt  oom* 
<<  ^  mon  right  aad  reason,  but  left  the  Parliament  to  judge  what 
''  '  was  eommon  right  and  reason.'  So,  Sir  W.  Blackstone^  oon* 
''fines  the  rule  of  ayoidanoe  of  unreasonable  statutes,  to  any 
''  absurd  oonsequences  which  arise  out  of  them  collaterally.  The 
'' judges,  he  says,  are  in  decency  to  conclude  that  this  conse- 
'^  quence  was  not  foreseen  by  the  Parliament,  and  only  qvoad 
'^  hoe,  to  disregard  it.  <  If  the  Parliament  will  positively  enact 
"  anything  to  be  done  which  is  unreasonable,  he  knows,'  he  justly 
"  says,  '  of  no  power  in  the  ordinary  forms  of  the  constitution, 
"  that  is  vested  with  authority  to  ocmtrol  it.' 

'^  Reasoning  |>ro. — ^But  the  advocate  of  natural  as  opposed  to 
^'positive  or  instituted  law,  may  inquire  what  is  intended  by 
^'  contrary  to  reason  f  Is  not  Lord  Coke  to  be  taken  to  mean, 
" not  merely  capricious  and  without  cause;  absurd  and  even  mis- 
'^  chievous  ;  but  contrary  to  the  law  of  nature,  which  we  discover 
^^  by  the  use  of  reason  ;  to  that  lights  distinct  firom  revelation,  by 
'^  wbidi  we  discover  the  boundaries  of  right  and  wrong  ?  and 
^*  then,  our  admirable  commentator  has  himself,  in  another  place 
"  declared  :  '  No  human  laws  are  of  any  validity,  if  contrary  to 
'^  the  laws  of  nature.' 

^'  An  insttmce  is  found  in  the  books,  in  which  on  the  general 
'^  doctrine  &at  statutes  contrary  to  common  right  and  reason,  &c. 
''' are  void,'-— and  the  position  from  Hobart  being  cited  f  the 
*^  judges  observed  that  they  would  not  hold  a  statute  to  be  void, 
'^  unless  it  were  clearly  contrary  to  natural  equity;  adding  with 
^'  more  of  force  perhaps  than  of  dignity,  that  they  would  strain 
'^  hard  rather  than  hold  a  statute  to  be  void.  Does  it  not  follow 
"  as  an  irresistible  inference,  that  if  the  statute  he  clearly  con* 
"  trary  to  natural  equity — ^if  it  impugn  that  original  law  which 
"  is  coeval  with  our  nature,  and  has  Ood  for  its  author,  the  judges 
"  (according,  at  least,  to  the  feelings  of  those  presiding  on  that 
"  occasion),  must  with  whatever  reluctance — however  averse  to 
"  defeating  a  statute — their  duty  requires  them — to  disregard  it  ? 

*'  But,  it  has  been  observed,  to  do  this,  would  be  to  set  the 
'^judicial  power  above  the  l^slative.  Upon  which  two  observa- 
^'  tions  may  be  made  :  first,  this  argument  seems  to  prove  too 
^'  much  ;  for  it  applies  as  strongly  to  setting  aside  the  collateral 
''  as  the  direct  consequences  of  an  act  ;  and  if  the  one  take  place, 

•  1  Com.  91.  t  10  Mod.  116. 
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<^  (barring  the  objectioB  to  the  indecencj  of  snpposÎDg  it  neoes- 
<^  sary),  why  not  the  other.    Secondly,  Lord  Coke  does  not  leave 
<'  the  decision  to  be  governed  'by  the  crooked  cord  of  the  dis- 
*'  cretion  of  the  judges  ;'  but  it  is  to  be  '  measored  by  the  goldea 
*'  metwand  of  the  law;'  he  says,  it  shall  be  controlled  6y  the  dm- 
<<  ffum  law.     To  pronounce  such  a  decision,  is,  on  the  part  of  the 
<<  judges,  nothing  more  than  to  say,  Vast  as  is  the  power  of  an 
<'  Act  of  Parliament,  there  are  some  things  which  it  cannot  do. 
<^It  can   do  no  wrong;   it  cannot  abrogate  those  living  laws 
'imprinted  in  our  hearts  from    the  oommencement    of  our 
'^  being.    In  the  conceiTable  and  barely  possible  case,  of  a  statute 
<' directing  the  commission   of  an  offence  against  the  law  of 
<<  nature,  can  there  be  a  doubt  that,  in  such  instance,  no  human 
<^  laws  would  be  in  any  d^ree  binding  ?  or,  what  amounts  to  the 
<'  same  thing,  that  there  exists  a  precedent  and  paramount  obli- 
"  gation  to  disobey  them  ?    A  statute  cannot  make  it  lawftil  for 
<<  A  to  commit  adultery  with  the  wife  of  B,  for  the  law  of  God, 
<'  forbids  it.    Neither,  it  has  been  asserted,  are  positive  laws, 
<^  even  in  matters  seemingly  indifferent*  any  further  binding  than 
((  as  they  are  agreeable  to  the  laws  of  Crod  and  nature. 

"  Reasoning  con, — On  the  other  hand,  it  is  said,  that  though 
<<  the  principle  asserted  above  is  undeniably  true,  yet  the  appli- 
*^  cation  of  it  and  the  «mdusion,  are  most  dangerous.f  It  is 
«certain  that  no  human  authority  can  rightfuUy  infringe  or 
<<  abrogate  the  smallest  particle  of  natural  or  divine  law  ;%  but  we 
«  must  distinguish,  it  is  observed,  between  right  and  power,  be- 
<'  tween  moral  fitness  and  political  authority.  It  must  not  be 
<^  ascertained  as  a  question  of  ethics;  but  of  the  bounds  and 
«  limits  of  legislative  power. 

•  Fonbl.  chap.  1,  s.  3. 

f  1  Woodison's  Lect.— do.  Elements  of  Jurisprudence,  36  and  48. 
Bl.  Com.  vol.  1,  ante, 

X  Among  the  seven  maxims  or  yirtues  essential  to  the  written  law 
of  Spain,  one  is,  <  that  its  precepts  ought  to  be  respecting  things  good, 
reasonablej  jutiy  and  noi  oppated  to  tke  la»  of  Godj*  to  attain  its  only 
object,  justice,  which  is  rooted  virtue  raigada  viiiud — LI.  1  and  4  Tit. 

1,  Partid  1,  L.  1,  Tit.  1,  p.  3.    So,  the  unwritten  law,  (««o  eostumbre  y 
fuero)  receiving  its  authority  from  the  express  or  tacit  consent  of  the 

supreme  power,  that  consent  cannot  be  supposed  or  presumed  when 
the  custom  is  opposed  to  the  law  of  God,  to  good  rtason,  to  the  law  af  tf^ 
kingdom,  and  to  natural  law,   L.  5,  Tit  2,  Partid,  1.    L.  3,  Tit.  1.    Li^- 

2.  Becop. 
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^^  Absolute  power  must  reside  somewhere  ;  and  to  it,  implicit 
^'  obedience  must  be  paid.  It  can  nowhere  be  so  safely  placed, 
"  as  in  the  hands  of  those  who  frame  the  laws  according  to  set- 
'^  tied  forms  and  after  mature  deliberation  ;  though  the  laws  they 
"  establish  may,  sometimes  be  pernicious,  opposed  to  morality, 
<'  and,  as  we  can  collect  it  to  the  Divine  will.  As  measured  by 
"  the  law  of  God,  which  must  be  the  ultimate  test,  human  laws 
<<  may  be  unjust,  but  they  will  still  be  obligatory. 

"  All  that  can  be  done,  it  seems,  is,  to  follow  the  philosophical 
^'  advice  of  Locke,  who  says  that  if  the  magistrate  shall  enjoin 
^^  any  thing  unlawful  to  the  conscience  of  a  private  person,  such 
"  private  person  is  to  abstain  from  the  action  he  judges  unlawful, 
^^  and  he  is  to  undergo  the  punishment  ;  which  is  not  unlawful 
'^  for  him  to  bear.  The  same  acquiescence  in  the  laws  is  enjoined 
'^  in  the  admirable  dialogue  of  Plato,  entitled  Crito. 

<<  The  English  lawyers  adopt  a  more  cautious  and  a  very  char 
<<  racteristic  mode  of  proceeding.  They  do  not  inculcate  implicit 
*^  obedience  to  a  law  which  leads  to  absurd  consequences,  or  to  an 
"  infraction  of  the  natural  or  Divine  law,  neither  do  they  pro- 
"  claim  the  law  itself,  (which  may  be  immoral,  but  cannot  be 
"illegal),  of  no  validity,  and  null  and  void.  They  only  hold  it 
"  inapplicable,  and  declare  that  the  particular  case  is  '  excepted 
"  out  of  the  statute.'  A  practical  mode  of  dealing  with  cases 
*'  where  statutes  collaterally  give  rise  to  absurd  consequences,  on 
"  the  ground  of  such  consequences  being  unforeseen,  which  can- 
'^  not  be  denied  to  be  reasonable. 

"  The  general  and  received  doctrine  certainly  is,  that  an  Act 
"  of  Parliament  of  which  the  terms  are  explicit  and  the  meaning 
"  plain,  cannot  be  questioned,  or  its  authority  controlled,  in  any 
"  court  of  justice.  Yet  Sir  Edward  Coke,  manfully,  if  not  con- 
"  vincingly,  defended  his  opinion  before  the  Council,  and  said  : 
"  *  If  an  Act  of  Parliament  were  to  give  to  the  lord  of  a  manor 
"  ^  conusance  of  all  pleas  arising  within  his  manor,  yet  he  shall 
"  ^  hold  no  plea  whereunto  himself  is  a  party  :  for  iniquum  est 
'*  *  aliquem  mae  rei  esse  judicem.^  Now,  Sir  E.  Coke  had  in  his 
"  Second  Institute,  put  the  same  case,  enlarged  upon  and  illus- 
"  trated  it  ;  and  successfully  contended  that  the  case  must  be 
"  correctly  interpreted  to  be  exempted  out  of  the  provisions  of 
'4he  statute;  that  a  contrary  construction  could  not  be  within 
"  the  meaning  of  the  act.  The  law,  therefore,  was  to  be  properly 
"  construed  not  to  apply  to  such  cases;  but  the  law  itself  waa  not 
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^'  to  be  held  void.  See  post,  <  Cases  excepted  out  of  statates* 
**  *Ftt  autem  non  ioUendo  legU  ohligationem,  sed  declarando 
''  '  legem  in  eerto  oatu  non  applicareJ*  " 

Bien  qu'il  y  ait  quelques  différences  dans  les  tenues  de  ces 
opinions,  elles  aboutissent  presque  toutes  à  cette  conclusion  que 
les  actes  du  Parlement,  éyidemment  contraires  à  la  loi  divine  ou 
naturelle,  doivent  être  ignorés  par  les  tribunaux  ;  suivent  les  unes 
parceque  Tacte  de  la  L^slature  est  nul,f  et  suivant  les  autres 
parcequ'il  y  a  alors  lieu  d'appliquer  la  maxime:  Fit  autem  non 
toUendo  legii  obUgationem^  sed  declarando  legem  in  certo  cmm 
non  applicare, 

Bevenant  aux  traités,  est-il  nécessaire  d'ajouter  qu'ils  reposent 
sur  le  droit  naturel,  sur  ce  droit  qui  permet  aux  nations  comme 
aux  individus  de  s'engager  ?  La  raison  et  le  bon  sens  ne  nous 
disent-ils  pas  qu'il  n'est  jamais  permis  de  violer  la  foi  promise, 
cette  foi  que  les  peuples  même  barbares  ont  toujours  considérée 
comme  sacrée? 

Quoi  qu'il  &i  soit,  c'est  un  principe  incontestable  que  le  pou- 
voir qui  a  fait  des  lois  peut  seul  les  abolir.  Or  les  traités  sont 
des  lois  pour  les  nations  contractantes  et  leurs  sujets.  Ils  ne 
peuvent  donc  être  valablement  révoqués  ou  modifiés  que  par  les 
parties  qui  les  ont  établis.  Ils  ont  donc  une  autorité  supérieure 
à  l'action  particulière  de  l'une  de  ces  parties. 

Nous  disons  que  les  traités  sont  des  lois  pour  les  parties  con- 
tractantes, parcequ'  ils  ont  pour  elles  toute  la  force  du  droit 
international  et  que  le  droit  international  fait  partie  des  lois  d'un 
Etat. 

<<  Les  nations,"  dit  Esclibaoh,|  sont  indépendantes  l'une  de 
l'autre,  et  il  est  vrai  qu'il  n'y  a  au  dessus  d'elles  ni  un  tribunal 
suinrême  pour  juger  leurs  différends,  ni  une  maréchaussée  pour 
c<mtraindre  à  l'exécution  des  jugements.  Partant  pour  ceux  qui 
nient  l'existence  du  droit  là  où  ils  ne  rencontrent  pas  un  pouvoir 
constitué  capable  d'en  assurer  l'observation  par  la  force,  le  Droit 
international  n^est  qu'une  chimère,  un  mot  vide  de  sens.  Mais 
pour  quiconque  sait  distinguer  le  Droit  d'avec  la  garantie  du 
Droit,  le  Droit  international  existe,  bien  qu'il  n'y  ait  pas  de  tri- 
bunaux intemationaux.§ 

•  Grotius. 

t  C*est  aussi  Tavis  de  Brown,  Legal  Maxims  (p.  14,  éd.  1864.) 

t  Etnde  du  Droit,  p.  54. 

$  Voir  aussi  Dana  sur  Wheaton,  §  17. 
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Ainsi,  (Quoique  le  droit  iiïternatioDal  soit  un  droit  imparfait 
vii-à-vU  de»  nationsy  en  ce  sens  qu'il  n'est  pas  exécutoire  entr'- 
elles,  il  existe  et  doit  par  conséquent  recevoir  son  exécution 
chaque  fois  que  cette  exécution  est  possible  ;  et  elle  l'est  presque 
toujours  entre  particuliers. 

Le  monde  ne  possédant  aucun  tribunal  international,  il  suit 
naturellement  qu'  aucune  nation  ne  peut  faire  exécuter  le  droit 
international  ;  et  lorsque  la  foi  promise  est  yîolée,  il  ne  lui  reste 
pas  d'autres  recours  accessibles  que  ceux  de  la  diplomatie  ou  la 
guerre.  Mais  la  situation  n'est  pas  la  même  entre  les  individus 
lorsqu'il  s'i^t  de  donner  suite  à  leurs  demandes  privées.  Ici,  il 
existe  un  tribunal  et  le  droit  international  public  se  trouve  entouré 
de  toute  la  garantie  du  droit  international  privé  et  des  autres  lois 
de  l'État  ;  alors  en  un  mot  l'exécution  du  droit  international  est 
non  seulement  possible  ;  elle  est  même  un  devoir  pour  toute  cour 
de  justice  de  l'État. 

Aussi  Lord  Talbot  disait  dans  une  cause  de  Buvot  v,  Barhut  : 
"  That  the  law  of  nations,  in  its  full  extent,  was  part  of  the  law 
"  of  England.  That  the  act  of  Parliament  was  declaratory,  and 
"occasioned  by  a  particular  incident.  That  the  law  of  nations 
"  was  to  be  collected  from  the  practice  of  different  nations  and 
"  the  -authority  of  writers."* 

Lord  Mansfield  observait  à  propos  de  cette  décision  :  ^^  I  was 
"  counsel  in  this  case,  and  have  a  full  note  of  it.  I  remember, 
"  too,  Lord  Hardwicke's  declaring  his  opinion  to  the  same  effect, 
"  and  denying  that  Lord  Chief  Justice  Holt  ever  had  any  doubt 
^^  as  to  the  law  of  nations  being  part  of  the  law  of  England.  Mr. 
"  Blackstone's  f  principles  are  right." 

N'est-ce  pas  ce  droit  des  nations  que  nos  cours  de  justice  main- 
tenaient à  Montréal  dans  le  célèbre  procès  des  maraudeurs  de  St. 
Albans  ?     Le  droit  international  fait  donc  partie  des  lois  du  pays. 

C'est  un  principe  trop  élémentaire,  pour  pouvoir  être  mis  en 
doute,  que  les  traités,  une  fois  dûment  ratifiés,  font  partie  du 

•  3  Burrow's  Rep.  1481. 

t  3  Barrow's  R.  1481. — L'immortel  commentateur,  avocat  dans  la 
cause,  soutenait  que  le  droit  international  ûtisait  partie  des  lois  de 
l'Empire  ;  et  dans  l'espèce  Lord  Mansfield  déclara  que  le  statut  im- 
périal, qui  frappait  les  négociants  de  certaines  pénalités  et  incapacités, 
ne  s'appliquait  pas  au  serviteur  d'un  ambassadeur,  bien  qu'il  fut  sujet 
anglais  et  qu'il  eût  fait  commerce  dans  le  Royaume  Uni  avant  d'être 
attaché  à  l'embassade. 
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droit  international.  <<  Où  est  donc/'  se  demande  Esohbacb,  '<  la 
"  source  des  règles  et  des  principes  dn  droit  international  ?  .  . 
«  Elle  est  dans  le  droit  naturel,  dans  les  coutumes  et  conventiont 
internationales  et  dans  les  théories  des  publicistes.  ...  Il 
y  a  donc  un  droit  international  conventionel  ;  c'est  celui  qui  repose 
sur  les  traités  y  et  un  droit  international  coutumier  ;  c'est  celui 
qui  est  fondé  sur  les  usages."* 

Le  droit  international  conventionnel,  il  est  vrai,  n'a  pas  un 
empire  aussi  vaste  que  le  droit  international  coutumier.  Le  pre- 
mier est  pour  ainsi  dire  limité  ;  il  ne  lie  que  les  pouvoirs  con- 
tractants ;  mais  il  fait  toujours  partie  du  droit  international,  car 
il  fixe  les  relations  de  nation  à  nation.  Pour  mieux  dire,  les 
traités  sont  par  rapport  au  droit  international  ce  que  sont  les  con- 
ventions des  particuliers  par  rapport  au  droit  civil,  avec  cette 
notable  distinction  que  les  traités  dûment  ratifiés  ne  peuvent  être 
répudiés  sous  prétexte  d'être  contraires  à  la  morale  et  à  l'ordre 
public.  Le  droit  international  coutumier  au  contraire  est  universel 
et  il  oblige  toutes  les  nations  de  la  terre. 

Enfin,  chaque  habitant  d'un  pays  est  censé  être  présent  aux 
actes  des  autorités  gouvernementales.  Cela  est  si  vrai,  surtout 
en  matière  de  traités,  que  les  sujets  sont  personnellement  respon- 
sables devant  les  tribunaux  de  l'État  des  dommages  qu'ils  causent 
en  les  violant,  même  lorsqu'ils  agissent  de  bonne  foi  et  dans  l'igno- 
rance de  l'existence  du  traité.f  Les  traités  ont  donc  pour  le 
sujet  la  force  des  lois  de  l'Etat  ;  et  c'est  aussi  ce  qu'enseignent 
plusieurs  publicistes  d'une  haute  autorité. 

HaUeck  \  :  "  The  treaty  is  a  law  to  the  subjects  of  the  con- 
"  tracting  parties." 

Felice  §  :  ^^  Si  des  traités  faits  dans  ces  circonstances  sont  obli- 
"  gatoires  entre  les  États  ou  les  souverains  qui  les  ont  faits  ;  ils 
<'  le  sont  aussi  par  rapport  aux  sujets  de  chaque  prince  en  particu- 
<'  lier  ;  ils  sont  obligatoires  œmme  conventions  entre  les  puissances 
'^  contractantes  ;  mais  ils  ont  force  de  lois  à  l'égard  des  sujets 
"  considérés  comme  tels." 

•  Etude  du  Droit,  p.  58. 

t  10  East.  536  ;  Wheaton,  Int.  Law,  pt.  4,  ch.  4  ;  Wildman,  Int. 
Law,  vol.  1,  p.  160  ;  Kent,  Com.  on  Am.  Law  ;  Phillimore,  Int.  Law, 
vol.  3,  §  646,  p.  447  (éd.  1857)  ;  Hefifter,  Dr.  Int.  §  183  ;  HaUeck,  Int. 
Law,  p.  868  ;  The  Mentor,  per  Sir  W.  Scott,  1  Robinson,  183. 

X  Int.  Law,  p.  856. 

§  Droit  de  la  Nature,  vol.  2,  p.  458. 


DBOIT  CONSTITUTIONNEL.  201 

Heffter  *  :  '<  Les  traités  publics  réels  qui  concernent  îe$  sujets 
*^  et  les  rapports  individuels,  ont  la  même  autorité  que  les  lois  de 
"l'Etat,  s'ils  ont  été  contractés  et  publiés  régulièrement." 

Dupin  f  :  <<  Les  traités  sont  obligatoires  comme  conventions 
"  entre  les  puissances  contractantes  ;  mais  ils  ont  force  de  lois  à 
"  regard  des  sujets  considérés  comme  tols.'^ 

Enfin,  la  Conférence  de  Londres  ne  vient-elle  pas  d'affirmer  le 
même  principe  de  la  manière  la  plus  solennelle,  en  déclarant  à 
l'unanimité  :  ''  That  it  is  an  essential  part  of  the  law  of  nations 
"  that  'no  power  can  shake  off  the  engagements  of  a  treaty  or 
"  modify  its  stipulations  except  with  the  assent  of  the  contracting 
"parties."  J 

La  Constitution  Américaine  n'a  pas  voulu  laisser  cette  matière 
importante  dans  le  doute  de  la  science.  L'article  6,  par.  2,  dé- 
clare: "This  constitution  and  the  laws  of  the  United  States 
"  which  shall  be  made  in  pursuance  thereof,  and  aU  treaties  made 
"  or  which  shall  be  made,  under  the  authority  of  the  United 
"  States,  sTiall  he  the  supreme  law  of  the  land,^^  II  est  remarqu- 
able que  les  commentateurs  comme  les  tribunaux  ne  citent  presque 
jamais  cet  article  pour  appliquer  le  principe  qu'il  consacre  ;  ils 
considèrent  sans  doute  qu'il  existe  par  suite  de  l'ordre  naturel  des 
choses,  de  droit  commun  public  pour  ainsi  dire. 

Abdi/BXïi  Kent  §  :  "  AU  treaties  made  by  that  power  become  of 
"  absolute  efficacy,  because  they  are  the  supreme  law  of  the  land.*' 

Stori/  II  :  "In  regard  to  treaties,  there  is  equal  reason  why  they 
"  should  be  held,  when  made,  to  be  the  supreme  law  of  the  land.  It 
"  is  to  be  considered,  that  treaties  constitute  solemn  compacts  of 
"  binding  obligation  among  nations  ;  and  unless  they  are  scrupu- 
"  lously  obeyed  and  enforced,  no  foreign  nation  would  consent  to 
"  n^ociate  with  us  ;  or  if  it  did,  any  want  of  strict  fidelity  on  our 
"  part  of  the  discharge  of  the  treaty  stipulations  would  be  visited 
"  by  reprisals  or  war.  It  is,  therefore,  indispensable  that  they 
"  should  have  the  obligation  and  force  of  a  law,  that  they  may 
"  be  executed  by  the  judicial  power,  and  be  obeyed  like  other 
"laws.  This  will  not  prevent  them  from  being  cancelled  or 
"  abrogated  by  the  nation  upon  grave  and  suitable  occasions  ;  for 

•  Droit  International,  p.  186. 

f  Principes  du  Droit  de  la  Nature  et  des  Gens,  vol.  5,  p.  198. 

t  Séance  de  17  Janvier,  1871. 

I  International  Law,  p.  410. 

II  Com.  on  Const,  of  U.  S.,  §  966  ;  voir  aussi  Wheaton,  éd.  Dana 
§266. 
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<<  it  will  not  be  disputed,  that  they  are  rabjected  to  the  legislative 
"  power,  and  may  be  repealed,  like  other  laws  at  its  pleasore,  or 
"  they  may  be  varied  by  new  treaties;  still,  while  they  do  sub- 
<'  sist,  they  ought  to  have  a  positive  binding  efficacy,  as  laws, 
''  upon  all  the  states  and  all  the  citizens  of  the  states.  The  peace 
<<  of  the  nation,  and  its  good  faith,  and  moral  dignity,  indispen- 
"  sably  require  that  all  state  laws  be  subjected  to  their  supremacy. 
<'  The  difference  between  considering  them  as  laws,  and  and  con- 
**  sidering  them  as  executory,  or  executed  contracts,  is  exceed- 
«  ingly  important  in  the  actual  administration  of  public  justice. 
"  If  they  are  supreme  laws,  courts  of  justice  will  enforce  them 
"  directly  in  all  cases,  to  which  they  can  be  judicially  applied, 
^'  in  opposition  to  all  state  laws,  as  we  all  know  was  done  in  the 
"  case  of  the  British  debts  secured  by  the  treaty  of  1783,  after 
'<  the  Constitution  was  adopted.  If  they  are  deemed  but  solemn 
''  compacts,  promissory  in  their  nature  and  obligation,  courts  of 
'^justice  may  be  embarrassed  in  enforcing  them,  and  may  be 
"  compelled  to  leave  the  redress  to  be  administered  Uirough  other 
'<  departments  of  the  government.  It  is  notorious  that  treaty 
"  stipulations  (especially  those  of  the  treaty  of  peace  of  1783) 
'^  were  grossly  disregarded  by  the  states  under  the  Confederation. 
<'  They  were  deemed  by  the  states,  not  as  laws,  but  like  requisi- 
"  tions,  of  mere  moral  obligation,  and  depended  upon  the  good 
"  will  of  the  states  for  their  execution.  Congress,  indeed,  re- 
'^  monstrated  against  this  construction,  as  unfounded  in  principle 
"  and  justice." 

La  jurisprudence  Américaine  ne  laisse  aucun  doute  sur  le 
point  que  les  traités  font  partie  de  la  loi  suprême  de  TUnion,  et 
qu'ils  sont  supérieurs  aux  lois  particulières  des  Etats  ;  mais  elle 
ne  va  pas  jusqu'  à  indiquer  la  règle  à  suivre  en  cas  de  conflit 
entre  le  Congrès  et  les  traités.  Il  semblerait  que,  vu  qu'aux 
Etats-Unis  les  traités  n'obtiennent  force  de  loi  que  par  la  sanc- 
tion du  Congrès,  le  dernier  acte  de  ce  corps  doit  prévaloir  sur  le 
premier.  D'un  autre  côté  l'action  du  Congrès  dans  un  tel  cas 
n'est  pas  seulement  législative,  elle  est  surtout  internationale  ;  et 
ne  peut-on  pas  soutenir  que  tant  que  les  nations  étrangères  n'ont 
pas  renoncé  à  la  convention,  les  tribunaux  Américains  doivent 
respecter  le  traité  nonobstant  l'ordre  contraire  du  Congrès? 
Quoi  qu'il  en  soit,  il  n'en  est  pas  ainsi  des  traités  de  la  Grande 
Bretagne;  ils  peuvent  généralement  être  consentis  sans  le  concours 
des  Chambres;  et  même  à  propos  des  traités  qui  doivent  être 
ratifiés  par  le  Parlement,  ne  peut-on  pas  dire  que,  dès  lors  qu'il 
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est  admis  que  la  legislature  coloniale  doit  se  courber  devant  les 
conventions  internationales  de  l'Empire,  parcequ'elles  forment 
partie  des  lois  Impériales  tant  qu'elles  n'ont  pas  été  éteintes  ou 
modifiées  par  les  pouvoirs  contractants,  il  faut  également  admet- 
tre que  le  Parlement  Britannique  lui-même  n'est  pas  plus  puis- 
sant à  cet  ^ard  que  le  Parlement  du  Canada,  et  que  tous  deux 
sont  soumis  à  l'autorité  des  traités. 

Qu'il  nous  soit  permis,  en  terminant,  d'observer  qu'il  est  temps 
que  la  règle  (si  elle  existe),  que  les  lois  de  l'Etat  priment  ses 
contrats,  disparaisse  de  son  code  national.  Elle  a  son  origine 
dans  un  état  social  qui  n'existe  plus:  celui  où  chaque  nation, 
pour  cause  d'éloignement  et  de  plusieurs  autres  circonstances, 
regardait  avec  jalousie  et  méfiance  l'action  de  ses  voisins.  Les 
relations  commerciales  du  monde  moderne  ont  effacé  les  distances 
et  les  préjugés  nationaux  ;  elles  ont  fait  de  l'univers,  pour  ainsi 
dire  le  séjour  d'une  seule  et  même  société  ;  et  évidemment  elles 
rendent  les  traités  aussi  nécessaires  que  les  lois  particulières  de 
l'Etat.  Il  est  donc  hautement  à  désirer  que  la  justice  fasse 
place  à  l'égoisme  des  temps  passés,  et  que  les  conventions  inter- 
nati(Miales  soient  vues  et  appliquées  avec  ce  respect  qui  entoure 
les  lois  spéciales  de  chaque  peuple.  L'intérêt  public  comme 
l'honneur  national  et  le  bonheur  de  l'humanité  en  général  exigent 
que  tel  soit  le  dernier  mot  du  droit  international. 

Enfin  l'argument  que,  si  les  tribunaux  peuvent  maintenir  les 
traités  même  à  l'encontre  des  lois  de  l'Empire,  le  pouvoir  judi- 
ciaire serait  tout  puissant  et  même  au  dessus  de  l'Empire,  n'a  plus 
sa  raison  d'être.  Il  n'y  a  pas  plus  de  danger,  ni  d'anomalie,  à 
investir  la  magistrature  du  droit  de  faire  respecter  les  traités  que 
de  maintenir  la  constitution.  Dans  ce  dernier  cas  comme  dans 
le  premier,  le  tribunal  est  juge  souverain  et  en  dernier  ressort. 
Les  deux  matières  nous  semblent  reposer  sur  un  même  piédestal, 
la  parole  nationale,  l'une  donnée  par  le  Souverain,  l'autre  par  le 
Parlement,  avec  cette  remarquable  différence  que  les  traités  ap- 
partiennent à  un  ordre  de  choses  plus  élevé  que  celui  d'aucune 
législation  particulière,  et  que  partant  ils  commandent  plus  d'au- 
torité et  d'obéissance.  Le  salut  public  demanda  impérieuse- 
ment qu'il  en  soit  ainsi,  et  le  salut  du  peuple  est  la  loi  suprême. 
Saîus  jpopuli  suprema  lex. 

Comme  nous  l'avons  annoncé,  nous  n'avons  pas  la  prétention 
de  trancher  cette  question  delicate,  mais  seulement  de  la  soumettre 
à  l'examen  des  esprits  philosophes  de  la  profession. 

(J.  continuer.)  D.  Oirouard. 
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THE  FREE  NAVIGATION  OF  THE  RIVER  ST.  LAW- 
RENCE  BY  THE  CITIZENS  OF  THE  UNITED 
STATES. 

The  consolidation  of  the  Provinces  of  Ontario,  Quebec,  Nova 
Scotia,  and  New  Brunswick,  into  the  Dominion  of  Canada,  has 
opened  a  wide  field  for  the  exercise  of  statesmanship  to  the  leaders 
of  the  Canadian  people.  Dependent  but  in  name,  ^Canadians  are 
now  free  to  shape  the  destinies  of  their  country. 

With  increased  powers  have  arisen  new  responsibilities.  The 
Dominion  must  now  bear  a  full  share  of  the  burthens  of  the  reahn 
in  lieu  of  the  trifling  weights  laid  on  the  infant  Provinces  by  the 
Mother  Country.  Conflicting  rights  require  adjustment,  na- 
tional and  religious  prejudices  claim  treatment,  and  international 
difficulties  demand  settlement.  To  restore  friendly  conmiercial 
relations  with  our  neighbours,  but  lately  sources  of  prosperity  ; 
to  subdue  the  jealousy  of  race,  the  bane  of  the  Province  of  Ca- 
nada ;  to  extinguish  the  embers  of  religious  feud,  now  threatening 
to  burst  into  flame  ;  to  arrange  the  Fishery,  the  St.  Lawrence, 
and  the  Fenian  difficulties,  all  pregnant  with  war,  if  not  settled 
at  once  and  for  ever, — are  some  of  the  tasks  of  the  Ministry  of 
the  day.  Verily,  the  bark  of  State  requires  skilful  handling  by 
its  pilots  to  avoid  the  reefs  and  shoals  lying  in  its  course. 

With  a  population  of  but  four  millions,  Canada  is  bounded  tO' 
the  south  by  the  United  States,  inhabited  by  nearly  forty  millions 
of  people.  The  absorption  of  Mexico  and  the  Dominion  into  the 
Union  is  favoured  by  many  American  statesmen  ;  the  Continent- 
of  North  America,  with  the  adjacent  islands,  forming  one  vast 
Republic,  is  the  dream  of  United  States  politicians.  The  insta- 
bility of  parties,  the  corruption  pervading  the  body  politic,  and 
the  power  of  the  mob,  all  combine  to  make  the  policy  of  the 
United  States  uncertain  and  dangerous  to  their  neighbours.  No 
expedient  to  divert  the  minds  of  their  people  from  the  strife  of 
party,  would  be  so  popular  as  a  foreign  war,  undertaken  for  the 
acquisition  of  territory  on  this  continent  ;  each  individual  would 
think  that  in  the  national  losses  he  would  secure  a  fortune,  and 
would  smother  his  patriotism  in  his  selfishness. 

For  many  years  past  the  United  States  Government  has  nursed 
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grievances  against  their  neighbours — it  is  of  more  importance  that 
the  Alabama  claims  should  never  be  settled  than  that  by  a  money 
payment  far  exceeding  the  actual  losses,  the  grievance  should  be 
abated.  The  Fishery,  the  St.  Lawrence,  and  the  Fenian  ques- 
tions, are  all  open  sores,  irritating  to  Canada  and  Great  Britain, 
which,  when  the  opportunity  is  favourable,  may  furnish  pretexts 
for  a  declaration  of  war. 

It  is  the  object  of  this  paper  to  investigate  the  claim  so  persis- 
tently brought  forward  by  the  United  States  to  the  right  of  free 
navigation  of  the  River*  St.  Lawrence,  to  determine  its  validity, 
and  to  suggest,  if  possible,  a  mode  in  which  it  can  be  quieted  for 
ever. 

President  Lincoln,  in  his  Message  to  Congress,  delivered  on 
the  5th  Nov.  1870,  thus  drew  the  attention  of  his  countrymen  to 
the  subject  : 

THE    NAVIGATION    OP    THE    ST.    LAWRENCE. 

A  like  unfriendly  disposition  has  been  manifested  on  the  part  of 
Canada  in  the  maintenance  of  a  claim  of  right  to  exclude  the  citizens 
of  the  United  States  from  the  navigation  of  the  St.  Lawrence.     This 
river  constitutes  a  natural  outlet  to  the  ocean  for  eight  States  with  an 
aggregate  population  of  about  17,600,000  inhabitants,  and  with  an 
aggregate  tonnage  of  661,367  tons  upon  the  waters  which  discharge 
into  it.    The  foreign  commerce  of  our  ports  on  these  waters  is  open 
to  British  competition,  and  the  major  part  of  it  is  done  in  British 
bottoms.    If  the  American  steamer  be  excluded  from  this  natural 
avenue  to  the  ocean,  the  monopoly  of  the  direct  commerce  of  the 
Lake  ports  with  the  Atlantic  would  be  in  foreign  hands,  their  vessels 
on  transatlantic  voyages  having  an  access  to  our  lake  ports  which 
would  be  denied  to  American  vessels  on  similar  voyages.     To  state 
such  a  proposition  is  to  refute  its  justice.    During  the  administration 
of  Mr.  John  Quincy  Adams,  Mr.  Clay  unquestionably  demonstrated 
the  natural  right  of  the  citizens  of  the  United  States  to  the  naviga- 
tion of  this  river,  claiming  that  the  act  of  the  Congress  of  Vienna  in 
opening  the  Bhine  and  other  rivers  to  all  nations  showed  the  judg- 
ment of  European  jurists  and  statesmen  that  the  inhabitants  of  a 
country  through  which  a  navigable  river  passed  have  a  natural  right 
to  enjoy  the  navigation  thereof  as  far  as  the  sea,  even  though  passing 
through  the  territory  of  another  power.     This  right  does  not  exclude 
the  co-equal  right  of  the  sovereign  possessing  the  territory  through 
which  the  river  debouches  into  the  sea  to  make  such  regulations  rela- 
tive to  the  policy  of  the  navigation  as  may  be  reasonably  necessary, 
but  these  regulations  should  be  framed  in  a  liberal  spirit  of  comity, 
ftad  should  not  impose  needless  burdens  upon  the  commerce  which 
bas  the  right  of  transit.     It  has  been  found  in  practice  more  advan- 
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tageous  to  arrange  these  regulations  by  mutual  agreement.  The 
United  States  are  ready  to  make  any  reasonable  arrangement  as  to 
the  police  of  the  St.  Lawrence  which  may  be  suggested  by  Great 
Britain.  If  the  claim  made  by  Mr.  Clay  was  just  when  the  popula- 
tion of  the  States  bordering  on  the  shores  of  the  lakes  was  only 
3j400,000,  it  now  derives  greater  force  and  equity  from  the  increased 
population,  wealth,  production,  and  tonnage  of  the  States  on  the 
Canadian  frontier.  Mr.  Clay  advances  his  arg^ument  on  behalf  of  our 
right,  the  principles  for  which  he  contended  have  been  frequently  and 
by  various  nations  recognized  by  law,  or  by  treaty  has  been  extended 
to  several  other  great  rivers.  By  the  treaty  concluded  at  Mayencc  in 
1831,  the  Rhine  was  declared  free  from  the  point  where  it  is  first  nav- 
igable into  the  sea.  By  the  convention  between  Spain  and  Portugal, 
concluded  in  1835,  the  navigation  of  the  Douro,  throughout  its  whole 
extent,  was  made  free  for  the  subjects  of  both  countries.  In  1853,  the 
Argentine  Confederation,  by  treaty  threw  open  the  free  navigation  ot 
the  Paran  and  Uruguay  rivers  to  the  merchant  vessels  of  all  nations. 
In  1856,  the  Crimea  war  waa  closed  by  a  treaty  which  provided  for 
the  free  navigation  of  the  Danube.  In  1858,  Bolivia,  by  treaty,  de- 
clared that  it  regarded  the  Rivers  Amazon  and  La  Plata,  in  accord- 
ance with  the  fixed  principles  of  national  law,  as  highways  or  chan- 
nels opened  by  nature  for  the  commerce  of  all  nations.  In  1859  the 
Paraguay  was  made  free  by  treaty,  and  in  December,  1866,  the  Em- 
peror of  Brazil,  by  Imperial  decree,  declared  the  Amazon  to  be  open 
to  the  frontier  of  Brazil  to  the  merchant  ships  of  all  nations.  The 
greatest  living  British  authority  on  this  subject,  while  asserting  the 
abstract  right  of  the  British  claim,  says  it  seems  difficult  to  deny  that 
Great  Britain  may  gpround  her  refusal  upon  strict  law  ;  but  it  is 
equally  difficult  to  deny,  first,  that  so  doing  she  exercises  a  law  harsh 
in  the  extreme.  Secondly,  that  her  conduct  with  respect  to  the  navi- 
gation of  the  St.  Lawrence  is  in  glaring  and  discreditable  inconsis- 
tency with  her  conduct  with  respect  to  the  navigation  of  the  Missis- 
sippi on  the  ground  that  she  possessed  a  small  domain  in  which  the 
Mississippi  took  its  rise.  She  insisted  on  the  right  to  navigate  the 
entire  volume  of  its  waters,  on  the  gpround  that  she  i>ossesaed  both 
banks  of  the  St.  Lawrence,  where  it  disembogues  itself  into  the  sea. 
She  denies  to  the  United  States  the  right  of  navigation,  though  about 
one-half  of  the  waters  of  Lakes  Ontario,  Erie,  Huron,  and  Superior, 
and  the  whole  of  Lake  Michigan,  through  which  the  river  flows,  are 
the  property  of  the  United  States.  The  whole  nation  is  interested  in 
securing  cheap  transportation  from  the  agricultural  states  of  the  west 
to  the  Atlantic  seaboard  to  the  citizens  of  those  States.  It  secures  a 
greater  return  for  their  labour  to  the  inhabitants  of  the  seaboard.  It 
offers  cheaper  food  to  the  nation,  an  increase  in  the  annual  surplus 
of  wealth.  It  is  hoped  that  the  Government  of  Great  Britain  will  see 
the  justice  of  abandoning  the  narrow  and  inconsistent  claim  to  which 
the  Canadian  Provinces  have  urged  their  adherence. 
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Wheaton  in  his  "Elements  of  Initernational  La-vV,"  gives  a 
statement  of  the  controversy  on  the  subject  ifn  the  following  words  : 

"  The  claim  of  the  people  of  the  United  Stated  of  a  right  to 
"  navigate  the  St.  Lawrence  to  and  from  the  sea,  was,  in  1826, 
'*  the  subject  of  discussion  between  the  American  and  British' 
"  governments. 

"  On  the  part  of  the  United  States  Government,  this  right  is 
"  rested  on  the  same  grounds  of  natural  right  and  obvious  neces- 
'^sity  which  had  formerly  been  urged  in  respect  to  the  river 
"  Mississippi.  The  dispute  between  different  European  powers 
'•  respecting  tne  navigation  of  the  Scheldt,  in  1784,  was  also  re- 
"  ferred  to  in  the  correspondence  on  this  subject  ;  and  the  case 
"  of  that  river  was  distinguished  from  that  of  the  St.  Lawrence 
'"  by  its  peculiar  circumstances.  Among  others,  it  is  known  to 
'"  have  been  alleged  by  the  Dutch,  that  the  whole  course  of  the 
■*'two  branches  of  this  river  which  passes  within  the  dominions  of 
*^  Holland,  was  entirely  artificial  ;  that  it  owed  its  existence  to 
"  the  skill  and  labour  of  Dutchmen  ;  that  its  banks  had  been 
"  erected  and  maintained  by  them  at  a  great  expense. 

"  Hence,  probably,  the  motive  for  that  stipulation  in  the  treaty 
"  of  Westphalia,  that  the  lower  Scheldt,  with  the  canals  of  Sas 
"  and  Swien,  and  other  mouths  of  the  sea  adjoining  them,  should 
''  be  kept  closed  on  the  side  belonging  to  Holland.  But  the  case 
'^  of  the  St.  Lawrence  was  totally  different,  and  the  principles  on 
"  which  its  free  navigation  was  maintained  by  the  United  States 
"  had  recently  received  an  unequivocal  confirmation  in  the  solemn 
"  act  of  the  principal  States  of  Europe. 

"  In  the  treaties  concluded  at  the  Congress  of  Vienna,  it  had 
''  been  stipulated  that  the  navigation  of  the  Rhine,  the  Neckar, 
"  the  Mayn,  the  Moselle,  the  Maese,  and  the  Scheldt,  should  bo 
"  free  to  all  nations.  These  stipulations,  to  which  Great  Britain 
"was  a  a  party,  might  be  considered  as  an  indication  of  the  pre 
"  sent  judgment  of  Europe  upon  the  general  question. 

"  The  importance  of  the  present  claim  might  be  estimated  by 
"  the  fact  that  the  inhabitants  of  at  least  eight  States  of  the 
"American  Union,  besides  the  territory  of  Michigan,  had  an 
"  immediate  interest  in  it,  besides  the  prospective  interests  of 
'''other  parts  connected  with  this  river,  and  the  inland  seas 
"  through  which  it  communicates  with  the  ocean.  The  right  of 
"  this  great  and  growing  population  to  the  use  of  this  its  only 
"  natural  outlet  to  the  ocean,  was  supported  by  the  same  prin- 
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*'  ciples  and  authorities  which  had  been  urged  by  Mr.  Jefferson 
'•  in  the  negotiation  with  Spain  respecting  the  navigation  of  the 
^^  river  Mississippi.  The  present  claim  was  also  fortified  by  the 
*^  consideration  that  this  navigation  was,  before  the  war  of  the 
"  American  Revolution,  the  common  property  of  all  the  British 
"  subjects  inhabiting  this  continent,  having  been  acquired  from 
"  France  by  the  united  exertions  of  the  Mother  Country  and  the 
"  Colonies  in  the  war  of  1756.  The  claim  of  the  United  States 
*'  to  the  free  navigation  of  the  St.  Lawrence  was  of  the  same 
"  nature  with  with  that  of  Great  Britain  to  the  navigation  of  the 
"  Mississippi,  as  recognized  by  the  7th  article  of  the  Treaty  of 
"  Paris  1763,  when  the  mouth  and  lower  shores  of  that  river 
"  were  held  by  another  power.  The  claim,  whilst  necessary  to 
"  the  United  States,  was  not  injurious  to  Great  Britain,  nor 
**  could  it  violate  any  of  her  just  rights. 

"  On  the  part  of  the  British  €k)vemment,  the  claim  was  con- 
^^  sidered  as  involving  the  question  whether  a  perfect  right  to  the 
'*  free  navigation  of  the  River  St.  Lawrence  could  be  maintained 
'^  according  to  the  principles  and  practice  of  the  law  of  nations. 

"  The  liberty  of  passage  to  be  enjoyed  by  any  one  nation 
''  through  the  dominions  of  another,  was  treated  by  the  most 
"  eminent  writers  on  public  law,  as  a  qualified  occasional  excep- 
^'  tion  to  the  paramount  rights  of  property. 

^'  They  made  no  distinction  between  the  right  of  passage  by  a 
"  river,  flowing  from  the  possessions  of  one  nation  through  those 
'^  of  another,  to  the  ocean,  and  the  same  right  to  be  enjoyed  by 
"  means  of  any  highway,  whether  of  land  or  water,  generally 
"  accessible  to  the  inhabitants  of  the  earth.  The  right  of  passage 
^'  then,  must  hold  good  for  other  purposes  besides  those  of  trade, 
•*  — ^for  objects  of  war  as  well  as  for  objects  of  peace,— for  all 
**  nations,  not  less  than  for  any  nation  in  particular, — and  be 
^^  attached  to  artificial  as  well  as  to  natural  highways.  The  prin* 
"  ciple  could  not  therefore  be  insisted  on  by  the  American  govern- 
^'  ment  unless  it  was  prepared  to  apply  the  same  principle  by 
"  reciprocity,  in  favour  of  British  subjects,  to  the  navigation  of 
^'  the  Mississippi  and  the  Hudson,  access  to  which  from  Canada 
"  might  be  obtained  by  a  few  miles  of  land  carriage,  or  by  ^^^ 
*•  artificial  communications  created  by  the  canals  of  New  York 
"  and  Ohio.  Hence  the  necessity  which  has  been  felt  by  tie 
"  writers  on  public  law,  of  controlling  the  operation  of  a  principle 
*^  so  extensive  and  dangerous,  by  restricting  the  right  of  transit 


NAVIGATION  OF  THE  ST.   LAWRENCE.  209 

"  to  purposes  of  innocent  utility,  to  be  exclusively  determined  by 
"  the  local  sovereign.  Hence  the  right  in  question  is  termed  by 
"  them  an  imperfect  right. 

^^  But  there  was  nothing  in  these  writers,  or  in  the  stipulations 
'^  of  the  treaties  of  Vienna,  respecting  the  navigation  of  the  great 
''  rivers  of  Grermany,  to  countenance  the  American  doctrine  of  an 
''  absolute  natural  right.  These  stipulations  were  the  result  of 
'^  mutual  consent,  founded  on  considerations  of  mutual  interest, 
"  growing  out  of  the  relative  situation  of  the  different  States  con- 
'^cemed  in  this  navigation.  The  same  observation  would  apply 
'4o  the  various  conventional  regulations  which  had  been,  at 
''  different  periods,  applied  to  the  navigation  of  the  river  Missis- 
'^  Bippi.  As  to  any  supposed  right  received  from  the  simultaneous 
"  acquisition  of  the  St.  Lawrence  by  the  British  American  people, 
"  it  could  not  be  allowed  to  have  survived  the  treaty  of  1783,  by 
''which  the  independence  of  the  United  States  was  acknowledged, 
''  and  a  partition  of  the  British  dominions  in  North  America  was 
"  made  between  the  new  government  and  that  of  another  country. 

"  To  this  argument  it  was  replied,  on  the  part  of  the  United 
"  States,  that  if  the  St.  Lawrence  were  regarded  as  a  strait,  con- 
"  necting  navigable  seas,  as  it  ought  properly  to  be,  there  would 
"  be  less  controversy.  The  principle  on  which  the  right  to  navi- 
'^  gate  straits  depends,  is,  that  they  are  accessorial  to  those  seas 
"  which  they  unite,  and  the  right  of  navigating  which  is  not  ex- 
"  elusive,  but  common  to  all  nations  ;  the  right  to  navigate  the 
"  seas  drawing  after  it — that  of  passing  the  straits. 

"  The  United  States  and  Great  Britain  have  between  them 
"  the  exclusive  right  of  navigating  the  lakes.  The  St.  Lawrence 
'^  connects  them  with  the  ocean.  The  right  to  navigate  both 
"  (the  lakes  and  the  ocean),  includes  that  of  passing  from  one  to 
'^  the  other  through  the  natural  link. 

"  Was  it  then  reasonable  or  just  that  one  of  the  two  coproprie- 
''  tors  of  the  lakes  should  altogether  exclude  his  associate  from 
"  the  use  of  a  common  bounty  of  nature,  necessary  to  the  full 
"  enjoyment  of  them  ? 

"  The  distinction  between  the  right  of  passage  claimed  by  one 
"  nation  through  the  territories  of  another,  on  land,  and  that  on 
"navigable  water,  though  not  always  clearly  marked  by  the 
"  writers  on  public  law,  has  a  manifest  existence  in  the  nature  of 
"  things. 

''  In  the  former  case,  the  passage  can  hardly  ever  take  place, 
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<^  especially  if  it  be  of  numerous  bodies,  without  some  detriment 
*^  or  inconvenience  to  the  State  whose  territory  is  traversed.  But 
<^  in  the  case  of  a  passage  on  water,  no  such  injury  is  sustained.. 
<'  The  American  government  did  not  mean  to  contend  for  any 
^'  principle,  thé  benefit  of  which,  in  analogous  circumstances,  it 
"  would  deny  to  Great  Britain. 

"  If,  therefore,  in  the  further  progress  of  discovery,  a  connec- 
'^  tion  should  be  developed  between  the  rwer  Mississippi  and 
"  Upper  Canada,  similar  to  that  which  exists  between  the  United 
"  States  and  the  St.  Lawrence,  the  American  government  would 
^^  be  always  ready  to  apply,  in  respect  to  the  Mississippi,  the 
^'  same  principles  it  contends  for  in  respect  to  the  St.  Lawrence. 

"  But  the  case  of  rivers  which  rise  and  debouch  altogether 
^'  within  the  limits  of  the  same  nation,  ought  not  to  be  confounded 
"  with  those  which,  having  their  sources  and  navigable  portions 
*^  of  their  streams  in  States  above,  finally  discharge  themsekes 
<^  within  the  limits  of  other  States  below. 

<*  In  the  former  case,  the  question  as  to  opening  the  navigation 
'^  to  other  nations,  depended  upon  the  same  considerations  which 
"  might  influence  the  regulation  of  other  commercial  intercourse 
"  with  foreign  States,  and  was  to  be  exclusively  determined  by 
"  the  local  sovereign.  But  in  respect  to  the  latter,  the  free  navi- 
"  gation  of  the  river  was  a  natural  right  in  the  upper  inhabitants,. 
"  of  which  they  could  not  entirely  be  deprived  by  the  arbitrary 
"  caprice  of  the  lower  State.  Nor  was  the  fact  of  subjecting  the 
"  use  of  this  right  to  treaty  regulations,  as  was  proposed  at 
"  Vienna  to  be  done  in  respect  to  the  navigation  of  the  European 
"  rivers,  sufficient  to  prove  that  the  origin  of  the  right  was  con- 
"  ventional  and  not  natural.  It  often  happened  to  be  highly 
"  convenient,  if  not  sometimes  indispensable,  to  avoid  controver- 
'*  sies  by  prescribing  certain  rules  for  the  enjoyment  of  a  natural 
<^  right. 

"  The  law  of  nature,  though  sufficiently  intelligible  in  its  great 
"  outlines  and  general  purposes,  does  not  always  reach  every 
"  minute  detail  which  is  called  for  by  the  complicated  want«i  and 
"  varieties  of  modern  navigation  and  commerce.  Hence  the  right 
"  of  navigating  the  ocean  itself,  in  many  instances,  principally 
*•  incident  to  a  state  of  war,  is  subjected,  by  innumerable  treaties, 
^'  to  various  regulations.  These  regulations — the  transactions  of 
"  Vienna,  and  other  analogous  stipulations — should  be  r^arded 
^^  only  as  the   spontaneous  homage  of  man  to  the  paramount 
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^'  Lawgiver  of  the  universe,  by  delivering"^  His  great  works  from 
"the  artificial  shackles  and  selfish  contrivances  to  which  they 
"  have  been  arbitrarily  and  unjustly  subjected." 

DESCRIPTION  OP  THE  COURSE  OP  THE  RIVER  ST.   LAWRENCE, 
AND    OP   THE   ST.   LAWRENCE  AND  WELLAND   CANALS. 

The  St.  Lawrence  ceases  to  be  the  boundary  between  the  United 
States  and  Canada  at  or  near  St.  Regis,  an  Indian  village  situated 
about  sixty  miles  above  Montreal.  To  the  west  of  that  place  the 
northern  shores  of  the  river,  Lake  Ontario  and  Lake  Erie  belong 
to  Canada,  the  southern  to  the  United  States.  From  St.  Regis 
eastward  the  territory  on  both  sides  of  the  river  belongs  to  Ca- 
nada. Between  St.  Regis  and  Montreal  are  the  Cedars,  Cascade 
and  Lachine  rapids,  all  navigable  by  vessels  of  small  draft  of 
water  descending  to  the  sea,  but  unnavigable  by  all  vessels  ascend- 
ing. The  Beauhamois  and  Lachine  canals  have  been  built  on 
Canadian  territory,  enabling  vessels  going  np  the  river  to  pass 
from  Montreal  to  St.  Regis.  The  Cornwall  canal  is  also  on  Ca- 
nadian territory,  but  the  Longue  Sault,  which  it  enables  vessels 
to  pass,  is  above  St.  Regis,  and  consequently  is  owned  on  the 
south  adfilum  aquœ  by  the  United  States.  Between  lakes  Erie 
and  Ontario  the  river  precipitates  itself  over  the  Falls  of  Niagara. 
On  Canadian  territory  is  the  Welland  canal,  affording  means  of 
communication  for  schooners  and  propellers  of  moderate  size, 
between  those  lakes. 

AUTHORITIES   ON   THE   QUESTION   OP   FREE   NAVIGATION 

OP   RIVERS. 

By  the  Roman  law  rivers  were  public,  that  is  to  say,  belonged 
to  the  particular  people  through  whose  territory  they  flowed,  but 
could  be  used  and  enjoyed  by  all  men  :  the  use  of  their  banks 
also  was  public. 

"  Riparum  quoque  usus  publicus  est  juris  gentium,  sicut  ip- 
"  sius  fluminis.  Itaque  navem  ad  eas  adplicare,  funes  arboribus  ibi 
"  natis  religare,  onus  aliquod  in  his  reponere  cuilibet  liber um  est 
''  sicut  per  ipsum  flumen  navigare  ;  sed  proprietas  earum  illorum 
'•'  est  quorum  prœdiis  haerent  ;  qua  de  causa  arbores  quoque  in 
"iisdem  natae  eorumdem  sunt."* 

The  doctrine  in  England,  from  a  period  anterior  to  the  publi- 
cation of  Selden's  "  Mare  Clausum,"  has  been,  not  only  that  cer- 

•  Ins.  lib.  2,  tit.  1,  §  4. 
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tain  portions  of  the  open  sea  can  be  reduced  into  the  absolute 
possession  of  a  nation,  but  that  all  straits  and  rivers  ronning 
through  its  territory  belong  to  the  nation  in  absolute  property. 
Writers  upon  international  law  term  this  right  that  of  exclusive 
use,  but  at  bottom  the  right  claimed  and  exercised  is  not  the  less 
one  of  absolute  property.* 

Of  late  years  the  question  of  the  free  navigation  of  rivers  flow- 
ing through  conterminous  States  has  frequently  been  considered, 
and  many  treaties  have  been  made  regulating  such  navigation,  to 
which  several  of  the  States  of  Europe  and  America  have  become 
parties  : 

Treaty  of  Paris,  30th  May  1814. 
"  "      30th  March,  1856. 

1763. 
1783. 

Art.  109  de  Facte  finale  du  Congrès  de  Vienne  du  9  juin  1815, 
concernant  la  navigation  fluviale. 

Acte  de  navigation  du  Danube,  signé  le  7  Nov.  1857,  art.  1. 

Treaty  between  Austria  and  the  Duchies  of  Parma  and  Mo- 
dena  of  the  3rd  July,  1849. 

Treaties  of  12th  and  13th  October,  1851,  of  Kio  Janeiro. 

Treaty  of  10th  July,  1853,  between  General  Ui^iza  and  the 
representatives  of  France,  Great  Britain,  and  the  United  States. 

Décret  du  10  Oct.  1853,  de  la  bande  Oriental. 

Treaty  between  Brazil  and  Peru  of  23rd  Oct.  1851  .f 

The  rights  of  States  holding  territories  on  rivers,  as  the  United 
States  and  Canada  do  on  the  St.  Lawrence,  are  treated  in  the 
following  manner  by  the  text  writers  : 

"  En  vertu  de  ce  principe  Té  tat  pourra  exercer  une  surveillance 
^'  et  une  police  pour  r^ler  la  navigation  du  fleuve  ;  et  pourra 
'^  pourvoir,  par  des  règlements  opportuns,  à  concilier  Tinteret  de 
^'  sa  sûreté  avec  le  droit  des  autres  nations  de  se  servir  du  fleuve 
^^  comme  d^un  moyen  de  communication  ;  mais  il  ne  pourra  pas 
^'  défendre  positivement  aux  autres  nations  la  navigation  sur  ce 
"  fleuve."î 

"Si  le  fleuve  par  court  ou  baigne  plusieurs  territoires,  les 

•  See  1  Twiss  p.  109. 

t  See  Carathéodary  "  Du  Droit  International  concernant  les  Grands 
Cours  d'Eau,»»  pp.  112—151. 

X  1  Fiore  Nouveau  Droit  International,  p.  357. 
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^^  États  riverains  se  trouvent  dans  une  communion  naturelle  à 
'^  l'égard  de  la  propriété  et  de  Tusage  des  eaux,  sauf  la  souveraineté 
^^  de  chaque  État  sur  tout  l'entendue  du  fleuve,  depuis  l'endroit 
"  où  il  atteint  le  territoire  jusqu'au  point  où  il  le  quitte.  Aucun 
'^  de  ces  États  ne  pourra  donc  porter  atteinte  aux  droits  des 
'^autres;  chacun  doit  même  contribuer  à  la  conservation  du 
'^  cours  d'eau  dans  les  limites  de  sa  souveraineté  et  le  faire  par- 
"  venir  à  son  voisin.  De  l'autre  part  chacun  d'eux,  de  même 
"  que  le  propriétaire  unique  d'un  fleuve,  pourrait  *  stricto  jure  ' 
'^  affecter  les  eaux  à  ses  propres  usages  et  à  ceux  de  ses  regnî 
"  coles,  et  en  exclure  les  autres."* 

Wheaton  thus  expresses  himself  of  what  is  called  "  the  right  of 
innocent  use  :  " 

'^  Things  of  which  the  use  is  inexhaustible,  such  as  the  sea  and 
'^  running  water,  cannot  be  so  appropriated  as  to  exclude  others 
^'  from  using  those  elements  in  any  manner  which  does  not  occa- 
''  sion  a  loss  or  inconvenience  to  the  proprietor.  This  is  what  is 
^'  called  an  innocent  use.  Thus  we  have  seen  that  the  jurisdic- 
"  tion  possessed  by  one  nation  over  sounds,  straits,  and  other 
"  arms  of  the  sea,  leading  through  its  own  territory  to  that  of 
"  another,  or  to  other  seas  common  to  all  nations,  does  not  ex- 
"  elude  others  from  the  right  of  innocent  passage  through  these 
^'communications.  The  same  principle  is  applicable  to  rivers 
"  flowing  from  one  State  through  the  territory  of  another  into 
"  the  sea,  or  into  the  territory  of  a  third  State.  The  right  of 
"  navigating  for  commercial  purposes  a  river  which  flows  through 
"  the  territory  of  different  States,  is  common  to  all  the  nations 
"  inhabiting  the  different  parts  of  the  banks  ;  but  this  right  o^ 
"  innocent  passage  being  what  the  text  writers  call  an  imperfect 
"  right,  its  exercise  is  necessarily  modified  by  the  safety  and  con- 
"  venience  of  the  State  affected  by  it,  and  can  only  be  effectually 
"  secured  by  mutual  convention  regulating  the  mode  of  its  exer- 
"  cise."  t 

APPLICATION   OP   AUTHORITIES  TO   QUESTION. 

The  publicists  who  favour  the  doctrine  of  free  navigation  of 
straits  running  through  different  States,  found  their  opinions 
upon  the  principle,  that  such  straits  were  made  and  intended  by 

•  Heflfter  §  77,  p.  155.     See  Kluber,  §  76  ;  Bluntschli,  §  319,  322  ; 
1  Ortolan  Dip.  de  la  Mer,  p.  146  ;  1  Kent,  pp.  35,  36  ;  Wolsey,  g  68. 
t  Laurence's  Wheaton,  ed.  1863,  p.  346,  g  12. 
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nature  to  Berve  as  channels  of  communication  between  navigable 
seas  the  common  property  of  all  nations.  The  basis  of  the  Amer- 
ican claim  to  the  free  navigation  of  the  St.  Lawrence  is,  that 
nature  intended  that  river  as  the  channel  of  communication  be- 
tween the  Atlantic  Ocean,  the  common  property  of  all  peoples, 
and  the  great  lakes,  the  joint  property  of  Great  Britain  and  the 
United  States. 

The  right  then  of  free  navigation  of  the  St.  Lawrence  depends 
upon  the  fact  of  that  river  being  a  natural  channel  of  communi- 
cation between  the  Atlantic  Ocean  and  the  great  lakes.  If  it  be 
not  such  natural  channel,  the  American  claim  to  its  free  naviga- 
tion must  be  pronounced  unfounded. 

In  order  that  a  strait  may  be  a  channel  of  communication 
between  seas,  it  must  be  navigable.  If  by  nature  it  be  not  navi- 
gable, it  cannot  be  a  channel  of  communication  between  seas. 
Therefore  no  right  can  exist  to  navigate  an  unnavigable  strait. 

The  first  point  then  to  be  established  as  the  basis  of  the  Amer- 
ican claim  to  the  navigation  of  the  St.  Lawrence  from  St.  Regis 
to  the  ocean,  is  the  navigability  of  that  river  in  all  its  course 
through  Canadian  territory. 

It  has  already  been  shewn  that  at  three  places  between  St. 
Regis  and  Montreal,  the  St.  Lawrence  is  unnavigable  by  ascend- 
ing vessels,  though  navigable  by  those  of  a  light  draught  of  water 
descendinfjc.  It  cannot  therefore  be  considered  navisrable  in  the 
full  sense  of  the  term,  owing  to  the  impossibility  of  its  being  used 
as  a  channel  of  communication  from  the  Ocean  to  St.  Regis.  The 
right  of  the  Americans  then  being  measured  by  the  natural  faci- 
lities of  its  course  for  navigation,  it  may  safely  be  laid  down  that 
they  have  a  right  to  its  navigation  down  to  the  Ocean,  but  have 
no  right  to  navigate  it  from  the  Ocean  to  St.  Regis. 

Grranting,  then,  the  right  of  navigation  from  St.  Regis  to  the 
Atlantic  Ocean  to  the  Americans,  it  remains  to  be  seen  whether 
it  can  be  exercised  independently  of  the  Government  of  Canada. 

From  the  authorities  already  cited,  it  is  apparent  that  vessels 
passing  through  a  navigable  strait  are  subject  to  the  sovereignty 
of  the  State  to  which  the  strait  belongs.  The  right  of  passage 
exists  in  favour  of  the  foreign  vessel,  the  rights  of  jurisdiction 
and  sovereignty  of  such  State  are  unimpaired  in  every  other  par- 
ticular. A  State  has  the  right  of  taking  such  precautions  as 
may  be  necessary  for  self-defence,  and  the  preservation  of  its 
revenues  and  rights  within  its  own  territory.    The  right  to  search 
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neutral  vessels  on  the  high  seas  exists  in  favour  of  belligerents. 
The  right  to  search  all  vessels  coming  into  its  maritime  territory 
exists  in  favour  of  each  State  in  the  world,  as  well  in  peace  as  in 
war  time.  A  State  owning  a  strait  has  therefore  at  all  times  the 
right  of  search  over  passing  vessels,  and  can  take  snch  precautions 
as  may  be  necessary  to  insure  that  such  passage  be  not  productive 
of  harm  to]  itself.  As  a  natural  consequence  of  the  principle, 
foreign  vessels  have  but  the  right  of  innocent  passage  through 
such  strait,  and  must  submit  to  the  regulations  made  by  the  State 
proprietor,  to  prevent  their  abusing  the  privilege  accorded. 

The  pretension  of  the  British  Government  in  1826  as  to  the 
right  of  passage  through  such  strait  being  but  an  imperfect  right, 
is  incontestable. 

The  navigation  downwards  of  the  St.  Lawrence  would  be  of 
but  little  use  to  the  inhabitants  of  the  United  States,  if  it  were 
impossible  for  their  vessels  to  make  return  voyages  through  the 
Grulf  to  the  great  lakes.  The  St.  Lawrence  presents  insuperable 
obstacles  to  vessels,  trying  to  ascend  the  channel  between  Montreal 
and  St.  Kegis.  The  canals  on  Canadian  territory  alone  enable 
vessels  to  take  advantage  of  the  navigable,  and  to  avoid  the  un- 
navigable  portions  of  the  river,  and  thus  make  the  upward  pas- 
sage to  United  States  territory. 

Without  the  right  of  navigating  the  canals,  that  of  navigating 
the  St.  Lawrence  would  be  almost  worthless.  As  yet  no  direct 
claim  of  right  to  such  canal  navigation  has  been  advanced  by  the 
United  States  ;  but  in  the  claim  so  persistently  pressed  for  many 
years  is  concealed  in  embryo  that  to  the  navigation  of  the  canals, 
to  be  brought  forth  at  the  proper  moment. 

The  foundation  whereon  reposes  the  American  claim  to  the 
navigation  of  the  St.  Lawrence  from  St.  Regis  downwards  is,  that 
that  river  is  the  natural  channel  of  communication  for  vessels  from 
the  great  lakes  to  the  Ocean,  and  that  it  is  impossible  to  make 
use  of  such  channel  without  navigatiag  that  portion  of  the  river 
which  flows  through  Canada.  Thus  the  impossibility  of  passing 
over  United  States  territory  forms  part  of  the  corner-stone  of  the 
right  of  United  States  vessels  to  pass  over  Canadian  territory,  in 
making  use  of  a  bounty  of  nature. 

But  above  St.  Eegis,  Canadian  and  United  States  vessels  have 
equal  rights  in  the  navigation  of  the  river,  each  country  owning 
one  of  the  banks.  There  are  no  canals  in  United  States  territory, 
whilst  on  Canadian  soil  canals  have  been  made  by  which  vessels 
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can  avoid  the  LoDgue  Saolt  rapids  and  the  oimavigable  parts  of 
the  Niagara  river,  and  thus  pass  with  ease  from  St.  Eegis  up  the 
St.  Lawrence  to  Lake  Ontario,  and  thence  through  the  Welland 
canal  to  Lake  Erie. 

The  first  objection  to  the  claim  to  navigate  the  canals  is,  that 
the  basis  on  which  rests  the  American  right  to  navigate  the  St. 
Lawrence,  viz  :  that  that  river  is  a  natural  channel  of  communi- 
cation between  the  great  lakes  and  the  sea,  does  not  support  a 
right  to  navigate  artificial  canals.  It  may  be  urged  that  thej 
are  accessional  to  the  navigation  of  the  river,  that  having  been 
erected  by  the  government  with  the  intention  of  thereby  over- 
coming the  difficulties  of  navigation,  they  are  dedicated  to  the 
public  use  of  all  entitled  to  exercise  the  right  of  navigating  the 
St.  Lawrence,  that  the  Americans  have  the  same  rights  of  navi- 
gation of  the  St.  Lawrence  as  British  subjects  and  consequently 
they  have  the  same  rights  in  the  Canadian  canals.  On  the  other 
hand  it  may  be  urged  that  the  Canadian  canals  are  built  on  Can- 
adian soil,  over  which  the  Americans  never  possessed  any  rights, 
that  being  superstructures  on  land,  they  are  owned  by  the  pro- 
prietors of  the  land  on  which  they  are  built,  that  having  been 
erected  by  Canadian  labour  and  capital,  they  follow  the  natural 
order  of  things  and  belong  to  those  who  built  them,  that  the 
facts  of  their  having  been  erected  .  by  the  State  and  destined  to 
public  use  do  not  give  any  right  to  foreign  nations  freely  to  navi 
gate  them,  as  in  such  case  the  use  contemplated  was  merely  that 
by  British  subjects,  that  canals  do  not  necessarily,  any  more  than 
railroads,  by  the  law  of  nature,  form  portions  of  the  public  pro- 
perty of  the  Stats  within  which  they  are  built,  and  that  conse- 
quently when  they  are  private  property  no  foreign  state  can  pos- 
sess even  a  right  of  servitude  upon  them,  and  that  to  canals  gen- 
erally, the  principle  of  the  Eoman  law  which  submitted  its  banks 
to  the  use  of  vessels  navigating  the  river,  never  has  been  and 
cannot  now  be  extended. 

If  the  claim  to  navigate  the  canals  of  Canada  be  admitted,  on 
the  same  principle  the  Erie  and  the  Whitehall  canals  should  also 
be  thrown  open  to  Canadian  vessels. 

But  the  impossibility,  which  may  be  urged  so  far  as  the 
Cedars,  Cascades  and  Lachine  Kapids  are  concerned,  of  the 
United  States  making  canals  on  their  own  territory  by  whieh 
those  rapids  may  be  avoided,  cannot  be  pleaded  in  favour  of  the 
claim  to  the  navigation  of  the  Cornwall  and  Welland  Canak 
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The  south  banks  of  the  St.  Lawrence  and  the  Niagara  belonging 
to  the  United  States,  canals  might  be  built  thereon,  affording  to 
American  citizens  the  same  facilities  now  presented  by  the  Corn- 
wall and  Welland  Canals  to  British  subjects.  If  then  canals  are 
not  in  existence  on  those  banks,  the  United  States  cannot  turn 
their  want  of  enterprise  to  advantage  by  claiming  a  portion  of  the 
benefits  secured  to  British  subjects  by  the  enterprise  and  expen- 
diture of  the  Canadian  government,  and  insist  upon  a  right  to 
navigate  the  Welland  and  Cornwall  Canals. 

A  great  deal  of  ridicule  was  wasted  upon  the  President's  desire, 
as  it  was  said,  to  navigate  the  Falls  of  Niagara,  but  it  is  perfectly 
clear  that  the  claim  advanced  was  merely  to  the  navigation  of  the 
St.  Lawrence  between  St.  Kegis  and  the  sea. 

The  President  endeavors  to  fortify  his  position  ,by  referring  to 
the  treaties  regulating  the  navigation  of  the  Rhine,  Danube,  and 
other  rivers  in  Europe  and  America.  Such  treaties  he  pretends 
shews  the  judgment  of  jurists  and  statesmen  on  the  subject  ;  so 
far  as  regards  the  expediency  of  throwing  open  the  rivers  in 
question  to  navigation  he  is  correct  in  his  pretensions,  but  with 
regard  to  the  rights  of  other  nations  to  navigate  a  river  or  part 
of  a  river,  exclusively  the  property  of  one  State,  he  is  wrong. 
Principles  of  International  Law  are  not  created  by  treaties. 
That  Law  in  its  entirety  was  in  existence  ere  men  had  banded 
into  tribes  ;  it  has  ever  been  and  shall  ever  be  immutable.  Man 
sees  but  dimly  in  this  world  and  has  discovered  but  few  of  its 
principles,  whereof  still  fewer  are  universally  admitted,  but  as 
well  deny  that  the  laws  of  gravitation  had  existence  before  New- 
ton as  affirm  that  God,  ere  nations  were  known,  had  not  framed  a 
perfect  code  of  laws  for  their  government. 

But  the  treaties  referred  to  have  really  no  bearing  on  the  pre- 
tensions advanced  :  1st.  because  none  of  them  apply  to  a  river 
similar  in  its  nature  to  the  St.  Lawrence  ;  2nd.  because  they  all 
apply  to  rivers,  but  from  the  points  where  they  first  become  nav- 
igable to  the  sea. 

CONCLUSION. 

Having  thus  considered  in  its  legal  aspect  the  claim  of  the  United 
States  to  the  free  navigation  of  the  St.  Lawrence,  and  the  objections 
of  the  British  and  Canadian  governments  to  its  entertainment,  it 
but  remains  to  consider  the  manner  in  which  the  pretensions  of 
the  parties  may  be  reconciled  and  the  question  set  at  rest. 

It  would  seem  to  be  clear  that  the  United  States  admit  that 
the  right  of  navigation  claimed  is  but  an  imperfect  right,  and  that 
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the  goyemments  of  G-reat  Britain  and  Canada  partake  of  that 
opinion.  The  President  in  his  Message  expresses  the  willingness 
of  the  people  of  the  United  States  to  agree  to  any  fair  terms  for 
the  enjoyment  of  the  right  of  navigation.  Patting  aside  the 
question  of  reciprocity,  which,  if  granted,  would  remove  not  only 
this  question  but  that  of  the  Fisheries  from  discussion,  it  would 
seem  that  other  terms  might  be  agreed  upon  satisfactory  to  the 
Canadian  and  American  peoples. 

In  order  to  render  the  St.  Lawrence  available  as  a  channel  of 
communication  to  and  from  the  Great  Lakes  for  the  commerce  of 
the  West,  the  canals  constructed  by  the  Canadians  must  be  very 
much  enlarged,  entailing  an  expense  of  many  millions  of  dollars. 
It  would  be  imfair  in  the  highest  degree  that  Canada  should  be 
compelled  to  pay  the  expense  of  such  enlargement,  as  the  people 
of  the  United  States  would  benefit  thereby  in  far  greater  propor- 
tion than  Canadians.  Moreover,  the  original  cost  of  the  canals 
as  they  now  exist  was  defrayed  by  Canada.  The  whole  work, 
when  completed,  will  be  for  the  interest  of  the  great  States  bor- 
dering on  the  lakes  and  Canada,  and  the  cost  of  the  whole  should 
be  divided  between  the  United  States  and  Canada  in  proportion 
to  the  populations  respectively  of  the  lake-bordering  States  and 
the  Dominion. 

Such  an  arrangement  would  be  extremely  beneficial  to  Canada. 
The  enlargement  of  the  canals  and  tho  throwing  open  of  the  St. 
Lawrence  to  foreign  trade  would  increase  immensely  tne  commerce 
of  the  Dominion.  The  St.  Lawrence  would  become  the  highway 
over  which  would  pass  the  harvests  of  the  West,  to  Europe  and 
the  sea  board  States,  and  the  manufactures  of  the  East  to  the 
great  West. 

As  it  is,  Canada  is  not  benefited  by  the  exclusion  of  American 
vessels  from  the  navigation  of  the  St.  Lawrence.  The  refusal  to 
allow  such  passage  is,  it  must  be  admitted,  unneighborly  and 
very  like  that  of  the  dog  renowned  in  fable.  If  the  United 
States  are  blind  to  the  advantages  of  reciprocity,  let  Canada 
secure  the  benefits  which  must  inevitably  flow  from  the  improve- 
ment and  enlargement  of  the  Dominion  canals.  If  the  United 
States  are  willing  to  contribute  their  fair  share  of  the  cost  of  con- 
struction there  is  no  reason  why  Canada  should  not  possess  the 
finest  and  most  important  canals  in  the  world.  Thereby  both 
countries  would  be  benefited  to  an  immense  extent,  and  the 
troublesome  St.  Lawrence  Question  set  at  rest  for  ever. 

William  H.  Kerr. 
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The  sitting  of  this  Commission,  intrusted  with  the  delicate  task 
of  settling  the  great  conflicts  of  international  law,  which  have  so 
deeply  agitated  public  opinion,  not  only  in  the  British  Empire 
and  in  the  neighbouring  Republic  but  throughout  the  civilized 
world,  is  an  event  important,  indeed,  but  not  surprising,  in  the 
history  of  our  century.  In  this  essentially  commercial  age,  the 
desire,  nay,  the  determination  of  nations  is,  to  avoid  war,  and  to 
have  recourse  to  peaceful  means  of  adjusting  their  disputes.  At 
the  hour  when  a  war,  fierce  beyond  any  which  the  human  race 
has  ever  witnessed,  was  ravaging  with  wildest  fury  one  of  the 
mightiest  empires  of  the  earth,  the  nineteenth  century  alone  could 
produce  the  Conference  of  London  and  the  Joint  High  Commis- 
sion at  Washington. 

This  Commission  possesses  a  more  than  ordinary  interest  for 
the  people  of  Canada.  At  the  very  moment  of  writing  these 
lines,  the  question  of  our  Fisheries  may  have  received  a  solution 
by  their  partial  surrender.  It  is  therefore  of  the  highest  import- 
ance to  Canadians  to  know  what  will  be  the  legal  effect  of  such  a 
decision. 

If  we  are  to  believe  the  Imperial  Blue  Books,  Her  Majesty  has 
given  to  her  Commissioners,  or  to  any  three  of  them,  full  power 
to  decide,  jointly  with  an  equal  number  of  the  American  Com- 
missioners, and  "  to  sign  for  us  and  in  our  name  everything  so 
"  agreed  upon  and  concluded,  and  to  do  and  transact  all  such 
"  matters  as  may  appertain  to  the  finishing  of  the  aforesaid  work 
"  in  as  ample  manner  and  form  and  loith  equal  force  and  efficacy 

"as    we   ourselves    could    do    IF     PERSONALLY   PRESENT: 

"  engaging  and  promising  upon  our  Royal  wordy  that  whatever 
"  things  shall  he  transacted  and  concluded  hy  Our  said  High 
"  Commissioners,  Procurators  and  Plenipotentiaries ,  shall  he 
"  agreed  to,  acknowledged  and  accepted  hy  us  in  the  fullest 
"  manner  J  and  that  we  will  never  suffer,  either  in  whole  or  in 
^^  part,  any  person  whatever  to  infringe  the  same,  or  act  contrary 
"  thereto,  AS  FAR  AS  IT  LIES  IN  OUR  POWER." 

A  contemporary,  well  informed  in  official  circles,  on  publishing 
the  text  of  the  Commission,  made  the  following  remark  :  "  It 
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^^  has  been  nnderstood  that  no  decision  arrived  at  even  by  a  ma- 
"  jority  would  be  binding  until  it  had  received  the  sanction  of 
'^  Parliament.  The  Commission,  however,  makes  the  finding  of 
^^  the  Joint  Commission  absolutely  final/' 

The  text  of  the  Commission  does  not  justify  such  an  inference. 
It  only  grants  the  powers  belonging  to  the  Crown  ;  consequently 
the  powers  of  the  Commissioners  are  and  must  be  confined  to 
transacting  "a«  We  Ourselves  could  do  if  personally  present  f^ 
and  Her  Majesty  engages  to  ratify  the  same  '^  as  far  as  it  lies  in 
Our  power, ''^ 

The  Crown  has  not  the  right  to  treat  upon  every  matter  which 
concerns  the  Empire.  In  general  the  Sovereign  has  sole  right  to 
make  and  ratify  treaties;  but  there  are  exceptional  cases,  in 
which  ratification  by  Parliament  is  indispensably  necessary.  The 
cession  of  any  part  of  the  Canadian  fisheries  within  three  miles 
of  the  shore,  is  one  of  these  cases;  for  these  fisheries  constitute 
an  integral  part  of  British  territory,  and  no  part  of  that  territory 
can  be  surrendered  in  time  of  peace  without  the  consent  of  Par- 
liament. 

The  principle  that  the  fisheries  within  three  miles  of  the  coast 
belong  to  the  riverain  State,  is  one  which  is  too  well  established 
to  be  seriously  called  in  question  ;  and  if  any  of  our  readers  enter- 
tain the  slightest  doubt  upon  the  point,  we  refer  him  to  the 
numerous  authorities  cited  by  our  esteemed  friend  Mr.  Kerr,  in 
his  article  on  the  Fishery  Question.* 

The  only  question,  then,  to  be  disposed  of  is  :  Can  the  Crown 
in  time  of  peace  cede  to  a  foreign  State  any  portion  of  British 
territory  without  the  sanction  of  Parliament  ?  The  n^ative  is 
ably  maintained  by  Forsyth  in  his  Cases  and  Opinions  on  Con- 
stitutional Law,  pp.  182-187  (ed.  1869)  ;  and  we  deem  it  suffi- 
cient to  quote  his  learned  observations  in  full,  feeling  assured 
that  under  the  present  circumstances  they  will  be  read  with  deep 
interest. 

"  Has  the  Crown  the  power  by  its  prerogative  to  cede  British 
"  territory  to  a  foreign  power,  except  under  a  treaty  of  peace  ? 
"  No  doubt  ministers  who  improperly  advise  such  a  cession  may 
^'  be  impeached,  but  impeachment  is  punishment,  and  cannot  in- 
"  validate  the  grant.  If  it  is  part  of  the  prerogative  of  the  Crown 
"  to  cede  territory  by  a  simple  grant,  without  any  reference  to 

•  Supra,  pp.  38 — 63. 
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*'  treaty,  then  a  foreign  power  has  the  right  jure  gentium  to  hold 
"  the  ceded  territory,  however  improperly  it  may  have  been 
"granted.  A  treaty  concluded  with  a  foreign  State  by  the 
"  President  of  the  United  States  alone,  without  the  consent  of 
"  the  Senate,  would  not,  according  to  the  Constitution,  be  binding 
'*  on  the  nation,  and  the  foreign  State  would  derive  no  rights 
"  under  it  ;  and,  in  like  manner,  it  may  be  contended  that  a 
"  foreign  State  derives  no  title  to  British  territory  ceded  by  the 
"  Crown  as  a  free  gift  in  time  of  peace,  without  reference  to 
"  treaty. 

*'  There  is  no  doubt  that  it  is  part  of  the  prerogative  of  the  Crown 
''  to  make  treaties  with  foreign  powers  ;  and  Blackstone  lays  down 
"  the  law  correctly  when  he  says  that  in  doing  so,  *  whatever  con- 
'*  tracts  he  (the  Sovereign)  engages  in,  no  other  power  in  the  king- 
'^  dom  can  legally  delay,  resist  or  annul.*     Wheaton  indeed,  says 
"  (Internat.  Law,  s.  542),  that  in  Great  Britain  the  treaty  power 
"  is  *  practically  limited  by  the  general  controlling  authority  of 
''  Parliament,  whose  approbation  is  necessary  to  carry  into  effect 
'•  a  treaty  by  which  the  existing  territorial  arrangemente  of  the 
''  empire  are  altered.*     But  in  the  case  of  treaties  of  peace  fol- 
*'  lowing  a  state  of  war,  there  is  no  doubt  that  the  consent  of 
'*  Parliament  is  not  necessary  to  enable  the  Crown  to  alienate  part 
"  of  British  territory  to  a  foreign  contracting  power.     Kent,  in 
'^  his  Commentaries  (vol.  1,  p.  175,  10th  éd.),  says  that  Hhe 
^'  power  competent  to  bind  the  nation  by  treaty  may  alienate  the 
"  public  domain  and  property  by  treaty.'     The  reason  of  this  is, 
'^  that  if  the  nation  has  conferred  upon  its  supreme  executive  with- 
''  out  reserve  the  right  of  making  treaties,  the  alienation  is  valid, 
"  because  made  by  the  reputed  will  of  the  nation. 

"  In  Conway  v.  Gray,  10  East.  536,  the  Court  said  :  '  In  all 

^'  '  questions  arising  between  the  subjects  of  different  states,  each 

"  *  is  a  party  to  the  public  authoritative  acts  of  his  own  Qovern- 

"  '  ment  ;  and,  on  that  account,  a  foreign  subject  is  as  much  in- 

''  '  capacitated  from  making  the  consequences  of  an  act  of  his  own 

''  *  state  the  foundation  of  a  claim  to  indemnity  upon  a  British 

"  '  subject  in  a  British  court  of  justice,  as  he  would  be  if  such 

''  '  act  had  been  done  immediately  and  individually  by  such  for- 

"  '  eign  subject  himself.'     But  the  authority  of  this  case  was 

"shaken  hj  Flindt  v.  Scott  (in  Error),  6  Taunt,  677,  as  ex- 

"  plained  by  Thomson,  C.  B.,  in  Bazett  v,  Meyer,  Ibid.  829  ;  and 

"it  was  overruled  by  Aubert  v.  Gray  (in  Error),  32  L.  J.  (Q. 

Vol.  I.  B  No.  a. 
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"  B.)  50,  where  the  Court  said  :  *  The  assertion  that  the  act  of 
''  ^  the  Government  is  the  act  of  each  subject  of  the  Government 
'^  ^  is  never  really  true.  In  representative  governments  it  may 
"  ^  have  a  partial  semblance  of  truth,  but  in  de^tic  govem- 
'^  ^  ments  it  is  without  that  semblance.' 

"  Whether  the  Crown  has  the  power  to  alienate  British  terri- 
"  tory  by  treaty,  not  following  the  close  of  a  war — as,  for  instance, 
"  by  a  commercial  treaty— does,  I  confess,  seem  to  me  to  be  ex- 
"  tremely  questionable.  I  should  doubt  much  whether  the  Crown 
"without  the  authority  of  Parliament,  would  have  the  legal 
^^ power  to  cede,  by  treaty,  the  Channel  Islands  to  France,  there 
"  having  been  no  war,  and  the  cession  not  being  made  as  part  of 
"  the  adjustment  of  a  quarrel  between  the  two  countries.  And 
*•  to  show  how  cautiously  British  statesmen  have  acted  where  there 
"  was  a  case  of  novelty  with  regard  to  the  exercise  of  the  prerog- 
"  ative  of  the  Crown,  even  as  regards  peace  and  war,  I  may  men- 
"  tion  that  when  it  was  resolved,  in  1782,  to  recognize  the  inde- 
"  pendence  of  the  North  American  Colonies,  an  Act  of  Parlia- 
"  ment  (22  Geo.  3,  c.  46)  was  passed,  authorizing  the  Crown  to 
"  make  peace  with  the  colonies,  and  to  repeal  and  make  void  acts 
"  of  Parliament  relating  to  them.  I  may  mention  also,  that 
"  although,  by  the  Constitutional  charter  of  1830,  the  King  of 
"  France  had  the  power  expressly  given  to  him  to  make  treaties 
*•  of  peace  ;  the  opinions  of  French  jurists  have  been  that  he  had 
"  not  the  power  of  alienating  French  territory, 

"  But  where  there  is  no  treaty,  the  opinion  of  jurists  seems  to 
"  be  strongly  against  the  supposition  of  such  a  power  residing  in 
"  the  sovereign,  except  ineeed  in  a  purely  despotic  form  of  gov- 
"  ernment;  see  Grotius  de  Jure  Belli  et  Pacis,  lib.  ii,  c.  6,  ss.  3, 
"  4,  7,  8  ;  Puffendorf,  lib.  viii,  e.  12;  Vattel,  lib.  i,  c.  20,  s.  224; 
"c.  21,  s.  260;  Liv.  4,  c.  2,  s.  11  ;  Phillimore,  part  iii,  c.  14, 
'^ss.  261,  262. 

"  In  the  debate  in  the  House  of  Lords  on  the  preliminary 
'*  articles  of  peace,  January,  1783,  (Pari.  Hist.  vol.  xxii,  pp. 
''•  430-1),  Lord  Loughborough  said,  with  reference  to  the  cession 
"  of  East  Florida  to  'Spain,  that  no  prerogative  existed  in  the 
"  Crown  to  cede  without  the  authority  of  Parliament  any  part  of 
^'  the  dominions  of  the  Crown  in  the  possession  of  subjects  under 
^^  the  allegiance  and  at  the  peace  of  the  King.  He  was  answered 
"  by  Lord  Thurlow,  then  Lord  Chancellor,  who  said  that  if  this 
'^  doctrine  were  true,  he  should  consider  himself  strangely  ignor- 
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"  ant  of  the  Constitution  of  his  country,  for  till  the  present  day 
'*  of  novelty  and  miracle,  he  had  never  heard  that  such  a  doctrine 
*'  existed.  The  learned  Lord,  Lord  Loughborough,  resorted  to 
"the  lucubrations  and  fancies  of  foreign  writers,  and  gravely 
"  referred  their  lordships  to  Swiss  authors  for  an  explanation  of 
"  the  prerogative  of  the  British  Crown.  He,  Lord  Thurlow, 
"  for  his  own  part,  rejected  all  foreign  books  on  the  point  before 
"  them.  However  full  of  ingenuity  or  speculation  Mr.  Vattel 
"  and  Mr.  PuflFendorf  might  be  on  the  law  of  nations,  and  other 
"  points  which  neither  were  nor  could  be  fixed  by  any  solid  and 
"  permanent  rule,  he  denied  their  authority,  he  exploded  their 
"  evidence,  when  they  were  brought  to  explain  to  him  what  was, 
"  and  what  was  not.  the  prerogative  of  the  British  Grown.  But 
"  we  must  remember  that  Great  Britain  had  been  at  war  with 
*'  Spain,  and  the  cession  of  Florida  was  under  a  treaty  of  peace  ; 
"so  that  the  declamatory  rhetoric  of  Lord  Thurlow  proves 
"  nothing  for  the  point  we  are  considering,  which  is  whether  by 
"  a  mere  grant,  not  under  a  treaty  of  peace,  the  crown  can  by  its 
"  prerogative  cede  part  of  its  dominions  to  a  foreign  power. 

*f  If  such  a  power  resides  in  the  British  Crown,  we  may  ask 
"  for  proofs  of  its  existence  by  acts  done.  The  only  precedent  I 
"  know  of  (with  the  exception  of  the  Orange  River  Territory,  to 
"be  noticed  hereafter),  is  the  sale  of  Dunkirk  by  Charles  II,  for 
"  which  lord  Clarendon  was  impeached,  and  which  can  hardly 
"  be  considered  a  constitutional  precedent  now.  It  would  be  easy 
"  to  show  that  the  Crown  before  the  Revolution  claimed  to  exer- 
*•'  cise,  and  did  in  fact  exercise,  prerogatives  which  were  not  con- 
"  stitutional,  and  which,  independently  of  prohibitory  statutes, 
"  would  now  be  disallowed  ;  for  instance  the  claim  of  the  Crown 
"  to  levy  ship-money,  the  legality  of  which  was,  on  the  authority 
"  of  precedents,  maintained  by  Attorney-General  Noy,  and  up- 
"  held  by  the  judges,  but  which  by  the  statute  16  Chas.  I,  c.  14, 
'*  was  declared  and  enacted  to  be  contrary  to  law.  So  the  claim 
"  of  the  Crown  to  suspend  or  dispense  with  penal  statutes  by  a 
"  mn  obstante^  as  to  which  Mr.  Broom  says,  in  his  '  Constitu- 
"  tional  Law*  p.  507  :  '  The  current  of  authority  serves  to  show 
"  that  the  prerogative  of  dispensing  by  non  obstante  with  acts  of 
"  Parliament  was,  subject  to  certain  restrictions,  recognized  in 
"former  times  as  vested  in  the  Crown.*  But  by  the  Bill  of 
"  Rights,  it  was  *  declared  *  that  '  the  pretended  power  of  dispens- 
"ing  with  laws  by  regal  authority  is  illegal.'     So  also  the  grants 
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"  by  the  Crown  of  the  right  of  excliiaive  trading,  as  in  the  case 
«  of  the  East  India  Company  and  the  Hudson's  Bay  Company. 
"  In  East  India  Company  v.  Sandys,  10  State  Trials,  371, 5&i, 
"  the  grant  of  sole  trading  was  held  to  be  good  ;  bnt  it  is  difficult 
"  to  believe  that,  even  independently  of  the  Statute  of  Monopolies, 
"  such  a  grant  would  be  held  to  be  good  now. 

''  In  a  debate  in  the  House  of  Commons,  February,  1863,  on 
"  the  question  of  the  relinquishment  by  the  British  Crown  of  the 
"  protectorate  of  the  Ionian  Islands,  it  was  contended  that  they 
"were  a  posseesion  of  the  British  Crown,  and  Lord  Palmerston 
"  was  asked  whether  it  was  competent,  according  to  the  CtHisdta- 
"  tion,  for  the  Crown  to  alienate  them  without  the  consent  of 
"  Parliament.  His  Lordship  answered  that  the  Republic  of  the 
"  Seven  Islands  was,  by  the  treaty  of  1815,  placed  under  the 
"  protectorate  of  the  British  Crown,  and  not  given  as  a  possession 
"  to  the  British  Crown.  He  said  that  the  distinction  was  '  manifest 
*'  ^  and  radical,'  and  added  :  ^  But  with  r^ard  to  cases  of  territory 
"  '  acquired  by  conquest  during  war,  and  not  ceded  by  treaty,  and 
^^  *  which  are  not  therefore  British  freehold,  and  all  possesnons 
"  '  that  have  been  ceded  by  treaty  and  held  as  possessions  of  the 
"  ^British  Crown,  there  is  no  question  that  the  Crown  majmake 
"  ^  a  treaty  alienating  such  possessions  vrithout  the  consent  of  the 
"  *  House  of  Commons.'  He  then  instanced  the  cases  of  Sen^l, 
^*  Minorca,  Florida,  and  the  island  of  Banca,  ^  all  of  them  for  a 
'^  '  greater  or  less  period  of  time  possessions  of  the  British  Crown, 
'*  '  and  they  were  all  ceded  by  treaty  to  some  foreign  power, 
"^  '  therefore  there  cannot  be  a  question  as  to  the  competency  of 
'^  ^  the  Crown  to  make  such  cesedons.'^  But  all  these  were  cases 
"  of  cession  made  by  treaty  of  peace  at  the  close  of  a  war,  as  to 
'^  which  there  never  was  really  any  doubt  that  the  Crown  could 
"do  so  by  virtue  of  its  prerc^tive.  They  do  not  touch  the 
"  question  of  whether  the  Crown  has  the  power  where  there  has 
"  been  no  war,  and  consequently  no  treaty  of  peace. 

"  It  has,  I  believe,  been  supposed  that  a  distinction  exists  be* 
"  tween  territory  acquired  by  the  Crown  by  conquest  or  cession 
''  which  has  not  been  the  subject  of  Parliamentary  legislation,  and 
"  territory  to  which  acts  of  Parliament  have  been  applied,  and  it 
"  has  been  thought  that  the  Crown  may,  by  its  prerogative,  cede 
"  the  former  but  not  the  latter  to  a  foreign  power. 


•  Hansard,  Pari.  Deb.  vol.  clziiz,  p.  230-1 
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'^  In  1853,  a  questioii  arose  as  to  the  abandonment  by  the 
-**  Crown  of  its  sovereignty  over  the  Orange  Kiver  Territory,  which 
"  had  been  assumed  by  proclamation  of  the  Governor,  and  under 
•"  the  public  seal  of  the  colony  of  the  Cape  of  Good  Hope,  in 
•"  1848.  By  letters  patent,  under  the  great  seal,  dated  March, 
•*•'  1851,  Her  Majesty  ordained  and  appointed  that  the  said  terri- 
•"  tory  should  become  and  be  constituted  a  distinct  government  to 
•"  be  administered  by  the  Governor  of  the  Cape,  and  that  it  should 
"  thenceforth  be  known  by  the  name  of  the  Orange  Kiver  Terri- 
'*  tory.  In  1854,  the  Duke  of  Newcastle,  who  was  then  Secretary 
■'  for  the  Colonies,  wrote  to  Sir  George  Clerk,  the  Governor  of 
"  the  Cape,  and  informed  him  that  Her  Majesty's  Goverament 
"  had  come  to  the  conclusion,  that  the  abandonment  of  the  Orange 
"  River  sovereignty  could  be  legally  and  most  conveniently  effected 
"  by  an  Order  in  Council  and  proclamation.  The  letters  patent 
"of  March,  1851,  were  accordingly  revoked  by  other  letters  pa- 
*'  tent,  and  the  Qucn,  by  Order  in  Council,  dated  January  30, 
■"  1854,  approved  of  a  proclamation,  whereby  Her  Majesty  did 
^'  '  declare  and  make  known  the  abandonment  and  renunciation  of 
''  '  our  dominion  and  sovereignty  over  the  said  territory  and  the 
■^^  *•  inhabitants  thereof.'* 

"  There  are  two  instances  of  cession  (independently  of  treaty  at 
^^  the  conclusion  of  a  war)  by  the  East  India  Company  to  a  foreign 
■*^  State  previously  to  the  Indian  mutiny  : 

"1.  In  1817,  a  cession  by  treaty ,  *  in  full  sovereignty,'  to  the 
**  Sikhimputtee  Rajah  of  a  part  of  territory  formerly  possessed  by 
"  the  Rajah  of  Nepaul,  but  taken  by  the  East  India  Company, 
"  and  ceded  to  them  by  a  treaty  of  peace. 

"  2.  In  1833,  a  cession  by  treaty,  to  Rajah  Voorunder  Singh, 
'*  of  a  portion  of  Assam,  lying  on  the  south  of  the  Burrampooter 
"  River,  by  which  the  Rajah  bound  himself,  ^  in  the  administra- 
**  *  tion  of  justice  in  the  country  now  made  over  to  him,  to  abstain 
'*  *  from  the  practices  of  the  former  rajahs  of  Assam,  as  to  cutting 
•"  *  off  ears  and  noses,  extracting  eyes,  or  otherwise  mutilating  or 
"  ^  tormenting.'  f 

"  This  is  not  a  very  satisfactory  precedent,  and  it  shows  the 
"  kind  of  risks  to  which  British  subjects  might  be  liable  in  being 


•  See  Correspondence  on  the  State  of  the  Orange  River  Territory, 
presented  to  Parliament,  April  10,  1854. 

t  Treaties,  Engagements  and  Sunnuds,  vol,  1,  p.  132. 


226  THN   JOINT   HIGH   COMMISSION. 

'^  transferred  to  a  semi-barbarous  power.     But  I  may  add,  that  in 
^*  that  case  the  Bajah  agreed  to  pay  a  large  annual  tribute,  so 
*^  that  he  became  a  sort  of  feudatory  of  the  Company.     Since  the 
"  mutiny  there  have  been  several  instances  of  cession  of  territory 
"  in  India  by  grants,  as  rewards  to  native  chiefs  for  fidelity  to  the 
^^  British  government.    And  as  to  these  it  may  be  said  that  Indian 
"  necessities  are  peculiar,  and  cannot  be  judged  of  by  European 
'*  precedents.     It  is  not,  as  generally  with  us,  a  foreign  enemy, 
^^  but  it  is  the  hostility  and  disaffection  of  the  native  population, 
*'  a  population  enormously  outnumbering  the  English,  which  may 
'^  produce  dangers  quite  as  imminent  and  urgent,  during  apparent 
"  peace,  as  a  foreign  European  war,  and  it  may  be  urged   that 
"  European  precedents  cannot  be  strictly  applied  to  a  state  of 
"  things  wholly  different.     It  is  right  also  to  mention  that  boun- 
"  dary  treaties  have  been  made  by  the  Crown,  without  the  autho- 
"  rity  of  Parliament,  and  those  treaties  have  in  effect  altered  the 
"  nationality  of  territory  to  a  certain  extent,  as  in  the  case  of  the 
'*  Washington  Treaty  in  184:2,  and  the  Oregon  Treaty  in  1846. 

"  If  cessions  of  territory  by  mere  grant  are  valid,  what  becomes 
*'  of  the  allegiance  of  the  inhabitants  ?  The  rule  of  Roman  law 
"  is  thus  stated  by  Cicero  :  *  Jure  enim  nostro  neque  mutare 
"  civitatem  quisquam  invitus  potest,  neque  si  velit,  mutare  non 
^^  potest,  modo  adsciscatur  ab  eâ  civitate  cujus  esse  se  civitatis 
*'  velit  :*  pro  Balbo,  11.  It  seem  to  be  clear  that  the  Crown  can- 
'*  not  by  its  prerogative  alone  release  subjects  from  their  allegiance 
"  nor  e  converso  deprive  them  of  the  rights  of  British  subjects. 
**  In  the  despatch  of  the  Duke  of  Newcastle  to  which  I  have 
**  already  referred,  his  Grace  said  :  *  with  respect  to  the  alliance 
^'  of  the  inhabitants  who  may  have  been  bom  in  British  domin- 
"  ions  either  within  or  without  the  sovereignty,  there  is,  I  believe, 
"  little  doubt  that  no  measure  resting  on  the  Queen's  prerogative 
"  only  for  its  authority,  could  release  them  from  the  tie  of  such 
'^  native  all^iance.  An  Act  of  Parliament  would  be  required 
*^  for  such  a  purpose.  But,  for  the  reasons  already  adverted  to 
"  in  my  despatch  of  November  14  last,  I  do  not  consider  it  neces- 
"  sary  to  apply  to  Parliament  on  this  ground.  It  is  probable 
*^  that  the  inhabitants  of  the  future  commonwealth  would  gener- 
**  ally  prefer  to  retain  the  rights  of  British  subjects  rather  than 
"  become  wholly  aliens,  and  subject  to  the  ordinary  incapacity 
"  of  aliens  within  Her  Majesty's  dominions.'  This  part  of  the 
"  subject,  however,  will  be  more  fully  considered  in  the  chapter 
"  on  Allegiance." 
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Is  not  the  fact  that  an  Act  of  Parliament  was  necessary  to 
give  effect  to  the  naturalization  in  the  United  States  of  emigrant 
British  subjects,  a  proof  that  the  Crown  cannot  cede  any  part  of 
its  territory  without  the  sanction  of  Parliament  ?  For  it  cannot 
be  denied  that  a  cession  of  territory  includes  in  most  instances  a 
transfer  of  allegiance. 

It  would  be  a  gross  error  to  suppose  that,  in  relation  to  the 
Crown,  Canada  stands  on  a  different  footing  from  the  United 
Kingdom.  "When  the  Crown,"  says  Forsyth,*  "has  once 
granted  a  legislature  to  a  conquered  or  ceded  colony,  it  cannot 
afterwards  exercise  with  respect  to  such  colony  its  former  power 
of  legislation,  Campbell  v.  Hall,  Cowp.  204,  20  State  Tr.  389 
After  a  colony  or  settlement  has  received  legisla- 
tive institutions,  the  Crown  (subject  to  the  special  provisions  of 
any  Act  of  Parliament)  stands  in  the  same  relation  to  that  colony 
or  settlement  as  it  does  to  the  United  Kingdom  :  Ke  Lord  Bishop 
of  Natel,  3  Moore,  P.  C.  (N.  S.)  148." 

The  Parliament  whose  sanction  would  be  requisite  to  render 
valid  a  surrender  of  the  Canadian  Fisheries,  in  time  of  peace, 
is  undoubtedly  that  of  Canada — not  indeed  stricto  jure  but  pro- 
priû  jure,  on  grounds  of  justice  and  public  policy — for  those 
fisheries  form  part  of  the  territory  subject  to  its  jurisdiction. 
"  The  jurisdiction  of  colonial  legislatures,"  says  Forsyth,f  ex- 
tends to  three  miles  from  the  shore.  In  an  opinion  given  by  the 
law  officers  of  the  Crown,  Sir  J.  Harding,  Queen's  Advocate, 
Sir  A.  E.  Cockburn,  Attorney-General,  and  Sir  K.  Bethell,  Soli- 
citor-General, with  reference  to  British  Guiana,  February,  1855, 
they  said  :  "  We  conceive  that  the  colonial  legislature  cannot 
legally  exercise  its  jurisdiction  beyond  its  territorial  limits — 
three  miles  from  the  shore. ^^ 

It  is  reasonable  and  just  that  the  Imperial  Parliament  should 
not  exercise  the  power,  which  it  may  possess,  of  ratifying  a  cession 
of  our  fisheries.  It  is  an  acknowledged  maxim  of  natural  and  of 
modem  public  law,  that  no  person  can  be  subjected  to,  the  action 
of  a  legislature  in  which  he  is  not  represented.  The  inter- 
ference of  the  Imperial  Parliament  would  not  only  be  a  violation 
of  this  natural  and  public  law,  but  would  be,  moreover,  an  act  of 
supreme  contempt  for  the  Legislature  of  Canada. 

For  many  years  the  policy  of  England  has  been,  not  to  make 


•  Constitutional  Law,  p.  16.  f  Ibid  p.  24 
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any  change  in  the  status  of  a  colony  or  to  dispose  of  its  territory 
in  any  way  without  the  consent  of  the  colonial  l^islature.  The 
course  pursued  at  the  time  of  enacting  the  British  North  America 
Act,  1867,  and  that  now  pursued  with  respect  to  Newfoundland, 
Prince  Edward's  Island  and  British  Columbia,  are  striking  proofs 
of  this  policy. 

It  may  therefore  safely  be  laid  down  that  the  Crown  has  no 
more  right  to  cede  any  part  of  the  Canadian  territory  than  to 
cede  a  part  of  the  United  Kingdom,  without  the  consent  of  the 
Canadian  Parliament,  or  at  all  events  of  the  Imperial  Parliament. 
A  surrender,  therefore,  of  any  part  of  the  Canadian  fisheries,  at 
least  in  time  of  peace,  would  require  the  sanction  of  one  of  these 
Legislatures. 

D.    GiROUARD. 

Montreal,  April  10th,  1871. 
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Le  mode  de  procédure  suivi  dans  nos  cours  criminelles  pour 
prendre  par  écrit  les  témoignages  est,  à  mon  avis,  très  peu  satisfi- 
sant.  En  supposant  même  le  Juge  impeccable,  on  n'a  tout  au 
plus  que  des  notes,  des  tronçons  du  témoignage  et  non  pas  ver- 
batim tout  ce  que  le  témoin  a  dit.  Mais  la  supposition  que  le 
Juge  ne  commet  pas  d'erreurs  en  prenant  ses  notes,  n'est  elle  pas 
extrêmement  gratuite  et  contraire  à  l'expérience  ?  Ne  faudrait- 
il  pas  supposer  aussi  qu'il  cesse  d'être  homme  et  emprunte  les 
attributs  de  la  Divinité  en  devenant  Juge  ?  Il  n'y  a  rien  d'éton- 
nant si  ces  notes  contiennent  des  inexactitudes,  des  omissions, 
des  erreurs,  plus  ou  moins  importantes.  Le  Juge  est  obligé  de 
surveiller,  de  voir  et  d'entendre  à  la  fois  tout  ce  qui  se  passe  pen- 
dant le  procès,  de  prêter  l'oreille  à  une  objection  que  fait  tout  à 
coup  l'un  des  avocats,  de  réprimer  les  interruptions  d'un  autre, 
de  constater  si  les  Jurés  entendent  le  témoin,  de  critiquer,  s'il  y 
a  lieu,  la  traduction  que  fait  l'interprète,  etc.  etc.,  et  l'on  veut 
qu'en  sus  de  tant  d'occupations  différentes  où  son  esprit  et  ses 
sens  se  trouvent  engagés,  il  fasse  de  plus  l'ouvrage  d'un  simple 
écrivain,  et  cela  sans  faire  d'erreur  1  L'honorable  Juge,  malgré 
tous  ses  talents  et  toute  sa  science, — pour  une  raison  ou  pour  une 
autre,  soit  par  la  faute  du  témoin  qui  ne  parle  pas  assez  fort,  soit 
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par  la  faute  des  avocats  ou  de  l'interprète  qui  occupent  son  atten- 
tion,— saisira  mal  quelquefois  une  réponse  importante,  tout  en 
croyant  sincèrement  qu'il  a  bien  entendu  ;  et  cette  note  du  té- 
moignage prise  incorrectement  pourra  avoir  des  conséquences 
désastreuses.   Entr' autres  erreurs  de  ce  genre  dont  j'ai  été  témoin 
pendant  ma  courte  expérience,  je  n'en  mentionnerai  qu'une  faite 
par  un  de  nos  juges  les  plus  éminents  et  les  plus  distingués  en 
matières  criminelles,  mais  c'était  un  erreur  grave  qui  faisait  une 
différence  du  tout  au  tout  dans  la  cause  ;  le  Juge  avait  écrit  ^'  he 
did  «ay,"  tandisque  le  témoin  avait  dit  "  he  did  not  say^     La 
petite  mais  extrêmement  importante  particule  ^^  not  "  avait  échappé 
à  l'attention  généralement  très  scrupuleuse  du  Juge,  et  il  était 
bien  convaincu  qu'il  avait  raison.    Le  Juge  bien  entendu  fit  sa 
charge  au  Juré  conformément  à  sa  note,  et  bien  entendu  aussi  le 
Conseil  de  l'accusé  réclama  énergiquement,  et  ce  ne  fut  qu'après 
beaucoup  de  difficultés  et  après  un  échange  d'observations  plus  ou 
moins  désagréables  que  le  Juge  consentit,  après  que  le  Juré  se 
fût  retiré,  à  faire  revenir  le  témoin  et  à  accepter  une  rectification 
dont  dépendait  le  sort  de  l'accusé.     Mais  les  Juges  ne  consentent 
pas  toujours  à  faire  revenir  le  témoin  (et  peut-être  ont-ils  raison 
de  soupçonner  quelquefois  que  le  témoin  bienveillant  serait  dis- 
posé à  venir  contredire  ce  qu'il  a  dit  précéedement)  ;  le  verdict 
est  rendu  et  le  procès  se  termine  en  laissant  dans  l'esprit  du  plu- 
sieurs la  conviction  désagréable  que  le  Juge  dans  sa  charge  au 
Juré  n'a  pas  dit  ou  a  dit  le  contraire  de  ce  que  le  témoin  avait 
déposé. 

La  système,  que  je  suggère  humblement,  débarrasserait  le  Juge 
d'un  travail  manuel  que  la  loi  lui  impose  injustement,  et  ce  sys- 
tème, bienqu'on  ne  puisse  pas  le  considérer  comme  étant  la  per- 
fection même,  est  suivant  moi  sujet  à  beaucoup  moins  d'incon- 
vénients. Je  Tai  vu  pratiqué  dans  une  des  causes  les  plus 
célèbres  qui  se  soient  plaidées  dans  le  pays  voisin,  et  il  ne  laisse, 
ce  me  semble,  rien  à  désirer:  c'est  d'employer  pour  faire  le 
rapport  légal  des  témoignages  un  sténographe  habile  et  d'une  in- 
tégrité reconnue,  qui  comme  officier  de  la  cour,  serait  sous  serment, 
et  qu'une  rémunération  libérale  [mettrait  à  l'abri  de  tout  soupçon 
de  corruption.  Le  sténographe,  s'il  connait  bien  son  art  et  s'il 
veut  faire  son  devoir,  est  une  machine  dont  l'exactitude  ne  peut 
être  mise  en  doute  ;  toutes  les  paroles  du  témoin  seront  saisies  et 
couchées  par  écrit,  et  on  aura  non  seulement  des  notes,  mais  tout 
le  témoignage  dans  le  langage  même  du  témoin  mot-à  mot.     Cet 
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employé,  n'ayant  que  cela  à  faire,  ne  serait  pas  sujet  aux  nom- 
breuses causes  de  distraction  qui  sont  pour  le  Juge,  pour  ainsi  dire, 
inévitables;  et  celui  ci  aurait  en  même  temps,  comme  Président 
de  la  Cour,  plus  de  liberté  et  de  loisir  pour  surveiller,  guider  et 
juger.     Rien  n'empêcherait  le  Juge  de  prendre  notes  des  plos 
importantes  parties  du  témoignage  pour  aider  sa  mémoire  dans 
sa  charge  au  Juré.     Mais  je  voudrais  que  le  rapport  légal  des 
témoîgm^es  fiit  fait  par  un  ;employé  spécialement  nommé,  asser- 
menté et  payé  pour  cela,  et  qu'on  en  référât  à  lui  dans  tous  les 
cas  d'objections  ou   de  doute.     Une  objection  survient  tout  à 
coup  pendant  le  procès  ;  on  prétend  que  tel  témoin  a  dit  ou  n'a 
pas  dit  telle  ou  telle  chose  ;  avec  notre  système  actuel,  de  fôcheu- 
ses  récriminations  s'en  suivent  presque  nécessairement  entre  le 
juge  et  l'avocat  ;  le  soupçon  d'inexactitude  blesse  Tamonr-propre 
du  juge  et  le  désavantage  est  naturellement  du  côté  du  malheur- 
eux avocat  et  de  son  pauvre  client  ;  le  juge  est  maitre  de  la  posi- 
tion ;  il  peut  d'un  mot  mettre  fin  à  ladiscussion  et  passer  outre. 
Mais  avec  le  système  que  je  propose  tous  ces  inconvénients  dispa- 
raissent ;  pour  résoudre  la  difficulté  le  juge  ordonne  au  sténographe 
de  lire  le  témoignage  ou  la  partie  du  témoignage  en  question,  et 
tout  est  dit  ;  l'exactitude  de  cette  machine  sténographique  est 
telle  qu'on  ne  va  pas  généralement  plus  loin  ;  et  si  l'on  pousse 
Topiniâtreté  jusqu'à  demander  le  retour  du  témoin  dans  la  boite, 
l'expérience  démontre  qu'il  confirme  presqu'  invariablement  l'ex- 
nctitude  textuelle  du  rapport  que  l'officier  a  fait  de  son  témoignage. 
Je  soumets  respecteusement  à  qui  de  droit  l'opportunité  des 
changements  que  je  propose.    Ce  système  n'est  pas,  comme  on  le 
sait,  une  invention  de  ma  part  ;  je  l'ai  vu  fonctionner  ailleurs  très 
bien  et  à  la  satisfaction  de  tous.     C'est  un  progrès  que  l'on  n'au- 
rait, j'en  suis  convaincu,  aucune  raison  de  r^retter,  s'il  était 
adopté.     Du  reste,  j'invite  cordialement   la  discussion  sur  ce 
point. 

E.  Racicot. 

SwBSTSBURGHi  7  février  1871.  • 
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JURISPRUDENCE  COMPARÉE 

DE  LA 

COUR  D'APPEL. 

I. — Droit  d'appel. 

L'article  1142  du  Code  de  Procédure  Civile  dit:  Il  y  a  appel 
de  tout  jugement  de  la  Cour  de  Circuit  "  lorsque  la  somme  ou 
la  valeur  de  la  chose  demandée  est  de  cent  piastres  ou  plus." 
Le  statut  ajoute  que  le  droit  d'appel  se  détermine  par  le  mon- 
tant demandé  et  non  par  celui  accordé.     20  Vict.  c.  44,  s.  60. 

lo.  Il  n'y  a  pas  d'appel  de  lo.  Il  y  a  appel  de  tout  juge- 
tout  jugement  de   la  Cour  de     ment   de   la  Cour  de  Circuit, 


Circuit,  quand  le  montant  de- 
mandé excède  £25. 

Le  droit  d'appel  se  détermine 
par  le  montant  accordé  et  non 
par  celui  demandé. 

Per  Duval,  Caron,  Badgley 
et  Monk. 

Bellerose  et  Hart,  8  juin 
1869.     1  Revue  Légale,  157. 


quand  le  montant  demandé  ex- 
cède £25. 

Le  droit  d'appel  se  détermine 
par  le  montant  demandé  et  non 
par  celui  accordé. 

Per  Duval,  Caron,  Drum- 
mond,  Badgley  et  Monk. 

Gutman  et  La  Compagnie 
du  Grand  Tronc,  1  déc.  1870. 


L'article  1115  dit:  "Il  y  a  appel  au  même  tribunal  de  tout 
jugement  final  rendu  par  la  Cour  Supérieure." 


2o.  Sur  l'appel  d'un  jugement 
final  de  la  Cour  Supérieure 
condamnant  le  défendeur  à  pa- 
yer $30,  jugement  fut  rendu  le 
8  septembre  1870,  à  l'unani- 
mité des  juges,  dans  le  sens  de 
Bellerose  et  Hart;  mais  il  fut 
retiré  deux  jours  après  avoir  été 
prononcé  ;  et  au  terme  suivant, 
la  Cour  (Duval,  J.  C.  disssi- 
dent)  rendit  un  jugement  con- 
traire au  premier  et  décida  qu'il 
y  a  appel  de  tout  jugement  final 
de  la  Cour  Supérieure. 

McCarthy  et  Lofond,  décem- 
bre 1870. 


2o.  Il  n'y  a  pas  d'appel  d'un 
jugement  final  de  la  Cour  Su- 
périeure, de  la  part  d'une  partie 
qui  se  plaint  seulement  qu'on 
lui  a  refusé  des  frais,  quel  que 
soit  le  montant  de  ceux-ci.  L'- 
appel interjeté  en  ce  cas  sera 
renvoyé,  même  si  la  partie  ad- 
verse ne  le  demande  pas. 

Per  Duval,  Caron,  Badgley 
et  Drummond. 

Fillion  et  Le  Séminaire  de 
Québec,  "Q"  19  septembre 
1868. 
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3o.  Il  y  a  appel  d'un  juge- 
ment rendu  en  Chambre  sur  une 
demande  de  séquestre,  le  juge 
pouvant  la  recevoir  comme  la 
cour,  suivant  l'article  876. 

Per  Duval,  Caron,  Drum- 
mond,  Badgley  et  Monk. 

Damhourgès  et  Morison^  10 
juin  1869. 


3o.  Il  n'y  a  pas  appel  d'un 
jugement  rendu  par  un  juge 
en  Chambre,  même  sur  une 
demande  de  séquestre  ;  cet  appel 
n'a  lieu  que  des  jugements  de  la 
cour. 

Per  Duval,  Caron,  Drum- 
mond,  Badgley  et  Monk. 

Blanchard  et  Jlfi'ZZcr,  10  mars 
1871. 

L'article  1178,  par.  3,  dit:  " Il  y  a  appel  à  Sa  Majesté  en  Son 
Conseil  Privé  de  tout  jugement  final  rendu  par  la  Cour  du  Banc 
de  la  Heine,  en  appel,  dans  toute  cause  où  la  matière  en  litige  (in 
dispute)  excède  la  somme  ou  valeur  de  £500  stg." 

Jugé  par  le  Conseil  Privé  : 

lo.  Que  pour  déterminer  la  valeur  de  la  matière  en  litige,  il 
faut  considérer  le  montant  du  jugement  aussi  bien  que  celui  de 
l'action. 

2o.  Que  pour  déterminer  la  valeur  de  la  matière  en  litige,  il 
faut  considérer  les  intérêts  accrus  depuis  le  jour  de  l'institution 
de  l'action. 

Kilhom  et  Boswell,  7  L.  C.  Jur,  150  ;  13  Moore  P.  C.  477. 

4o.  Pour  juger  de  la  valeur  4o.  Pour  déterminer  s'il  y  a 
de  la  matière  en  litige,  il  ne  faut     appel  au  Conseil  Privé  il  faut 


pas  avoir  égard  au  montant  ré- 
clamé par  l'action,  mais  à  celui 
accordé  par  le  jugement. 

Duval,  Caron,  Drummond, 
Badgley  et  Monk. 

Burland  et  Larocqite  4  sep- 
tembre 1869. 


uniquement  considérer  le  capi- 
tal demandé.  Il  ne  faut  pas 
considérer,  dans  la  computation 
des  £500,  les  intérêts  accrus 
depuis  la  jour  de  l' institution 
de  l'action. 

Duval,  Caron,  Drummond, 
Badgley  et  Monk. 

Wihon  et  Deniers,  "Q,"*  IS 
septembre  1870. 

Voi/er  et  Richer,  ''  Q,"  18  sep- 
tembre 1870. 

Mêmes  juges,  Mr.  le  juge 
Monk  ne  siégeant  pas. 


•  Tout  décision  indiquée  "  Q  "  a  été  prononcée  à  Québec,  et  toute 
autre  non  ainsi  indiquée  a  été  rendue  à  Montréal. 
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Permission  d'appeler  ayant  depuis  été  demandée  directement 
à  Sa  Majesté  en  Son  Conseil  Privé,  l'appel  fut  accordé  sur  le  seul 
principe  qu'il  faut  considérer  les  intérêts  accrus  depuis  le  jour 
de  l'action  aussi  bien  que  le  capital. 

Voyer  et  Richer  P.  C.  8  février  1871. 

II. — Cautionnement  en  appeL 

Ôo.  Le  cautionnement,  dans  ôo.  Il  n'est  pas  nécessaire 
les  appels  de  la  Cour  de  Circuit,     que  le  cautionnement,  dans  les 


doit,  à  peine  de  nullité,  mention- 
ner une  somme  déterminée  pour 
laquelle  les  cautions  se  sont  ren- 
dues responsables. 

Per  Duval,  Drummond  et 
Badgley.     Caron,  diss. 

La  Fabrique  de  Ste.  Julie 
et  Paquet,  "  Q,"  20  juin  1868. 

6o.  On  doit  y  annexer  les 
affidavits  par  lesquels  des  cau- 
tions ont  justifié  de  leur  solva- 
bilité ;  sinon,  le  cautionnement 
sera  rejeté,  même  si  l'Intimé 
n'a  pas  invoqué  cette  cause  de 
nullité. 

Même  cause. 


appels  de  la  Cour  de  Circuit, 
mentionne  une  somme  déter- 
minée pour  laquelle  les  cautions 
se  sont  rendues  responsables. 

Per  Duval,  Caron,  Badgley, 
Monk  et  Mackay. 

La  Fabrique  de  Ste,  Julie 
et  Paquet,  "Q,"  14  déc.  1868. 

6o.  Les  affidavits  de  justifi- 
cation des  cautions  n'ont  pas 
besoin  d'être  annexés  au  cau- 
tionnement. 

Per  Duval,  Caron,  Drum- 
mond, Badgley  et  Monk. 

Gingras  et    Veer,    "  Q,"  20 


septembre  1868. 

III. — Certificat  de  la  transmission  du  transcript. 

L'article  1181  de  notre  Code  de  Procédure  Civile  dit:  "L'ex- 
écution du  jugement  de  la  Cour  du  Banc  de  la  Eeine  ne  peut  non 
plus  être  arrêtée  ou  suspendue  après  six  mois  à  compter  du  jour 
auquel  l'appel  est  accordé,  à  moins  que  l'appelant  ne  produise  au 
greffe  des  appels,  un  certificat  du  greffier  du  Conseil  Privé  de  Sa 
Majesté,  ou  de  tout  autre  officier  compétent,  constatant  que 
l'appel  y  a  été  logé  dans  ce  délai  et  que  des  procédures  ont  été 
adoptées  sur  cet  appel." 


7o.  "  Considérant  que  les  ap- 
^^peUants  n'ont  point  produit 
"au  greffe  des  appels,  dans  le 
"délai  de  six  mois  à  compter 
"  du  jour  auquel  un  appel  à  Sa 
"  Majesté  en  Son  Conseil  Privé 
"leur  a  été  accordé,  savoir  à 


7o.  La  partie  qui  interjette 
appel  au  Conseil  Privé  doit  bien 
transmettre  le  dossier  dans  les 
six  mois  qui  suivent  le  jour  où 
elle  a  obtenu  la  permission  d'in- 
terjeter appel,  mais  elle  n'est  pas 
obligée  de  produire  dans  ce  dé- 
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<^  compter  du  neuvième  jour  de 
'*  décembre  dernier,  un  certificat 
''  du  Greffier  du  Conseil  Privé 
"de  Sa  Majesté,  ou  de  tout 
"autre  officier  compétent,  cons- 
"tatant  que  l'appel  y  a  été 
"  logé  dans  ce  délai,  et  que  des 
"procédures  ont  été  adoptées 
"  sur  le  dit  appel,  etc." 

Per  Duval,  Caron  et  Drum- 
mond.     Badgley,  diss. 

Morrison  et  Damhourgèsy  10 
juin  1869. 


lai  à  la  Cour  d'appel  un  certifi- 
cat constatant  la  transmission. 

Per  Duval,  Aylwin,  Caron, 
Drummond  et  Badgley. 

Evanturel  et  EvantureJ,  20 
décembre  1867. 

"  Vu  enfin  que  rien  n'oblige 
"les  appellants  à  établir  par 
"certificat  ou  autrement  que 
"le  dossier  est  parvenu  à  sa 
"  destination  en  temps  opportun 
"et  y  a  été  légalement  déposé 
"et  admis,  etc." 

Caron,  Drummond,  Badgley 
et  Monk. 

Morrison  et  DambourgèSj  9 
décembre  1869. 

IV. — Exécution  provisoire  des  jugements  dont  il  y  a  appel  au 

Conseil  Privé, 

Principe  Général  :  "  Cette  cour,  étant  dessaisie  de  la  présente 
"cause  (par  l'appel  au  Conseil  Privé)  n'a  ni  autorité  ni  juridic- 
"  tion  pour  y  donner  ou  rendre  aucun  ordre  ou  jugement  quelcon- 
"que." 

Caron,  Drummond,  Badgley  et  Monk. 

Morrison  et  Bamhourgès,  9  déc.  1869.  La  même  doctrine 
est  consacrée  dans  une  cause  de  The  Montreal  Assurance  Com- 
pany et  McCrillivray  ;  Per  LaFontaine,  Aylwin,  Duval  et  Mon- 
delet,  3  septembre  1860,  10  L.  C.  Rep.  385;  et  aussi  en  cause 
de  Herse  et  Dnfaux,  Jn/rà,  No.  10,  et  de  Muir  et  Muir,  mars 
1871. 


8o.  Quoique  le  certificat  re- 
quis par  le  statut  ne  soit  pas 
produit  dans  les  six  mois,  cette 
cour  peut  refuser  l'exécution 
provisoire,  et  elle  est  justifiable 
de  le  faire  quand  le  transcript  a 
été  certifié  et  envoyé. 

Duval,  Drummond,  Badgley 
et  Mondelet. 

Jones  et  Lemoine,  6  juin 
1867, 17  L.  C.  Rep.  377. 


8o.  Si  le  certificat  requis  n'est 
pas  produit  dans  les  six  mois, 
cette  cour  ne  peut  refuser  l'exé- 
cution provisoire  dans  aucune 
circonstance. 

Duval,  Caron  et  Drummond  ; 
Badgley,  diss. 

Morrison  et  Dambourgès,  10 
juin  1869. 
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9o.  Cette  cour  ne  peut,  pen- 
dant rappel  au  Conseil  Privé, 
se  dessaisir  du  dossier  et  le  ren- 
voyer à  la  Cour  Supérieure,  pour 
faire  exécuter  le  jugement  pro- 
visoirement, bien  que  le  certifi- 
cat du  C.  P.  ne  fut  pas  trans- 
mis. 

Aylwin,  Drummond,  Badg- 
ley  et  Mondelet. 

Jones  et  Lemoùie,  7  décem- 
bre 1866. 

lOo.  Durant  l'appel  au  Con- 
seil Privé,  cette  cour  est  dessai- 
sie de  1^  cause  et  ne  peui  s'en- 
quérir de  l'insolvabilité  des 
cautions,  survenue  depuis  l'ap- 
pel, ni  exiger  de  nouvelles  cau- 
tions. 

Per  Duval,  Caron  et  Drum- 
mond ;  contra  Badgley  &  Monk. 

Herse  et  Du/aux,  8  juin  1870. 


8o.  Cette  cour  peut,  pendant 
l'appel  au  Conseil  Privé,  se  des- 
saisir du  dossier,  et  le  renvoyer 
à  la  Cour  Supérieure,  pour 
faire  exécuter  le  jug-ement  pro 
visoirement,  bien  que  le  certifi- 
cat du  C.  P.  ne  fut  pas  trans- 
nions. 

Duval,  Caron  et  Drummond  ; 
Badgley,  diss. 

Morrison  et  Damhourgès,  10 
juin  1869. 

lOo.  Que  durant  l'appel  au 
Conseil  Privé,  cette  cour,  quoi- 
que dessaisie  de  la  cause,  peut 
s'enquérir  de  l'insolvabilité  des 
cautions  et  en  ordonner  de  nou- 
velles ;  mais  cette  cour  n'a  pas 
le  droit  de  donner  suite  à  son 
jugement  et  d'ordonner  le  ren- 
voi de  l'appel,  à  défaut  de  nou- 
velles cautions. 

Duval,  Caron,  Drummond, 
Badgley  &  Monk. 

Johnson  et  Connolly^  9  mars 
1871. 


V . — Prescription . 


llo.  Bien,  pas  même  une  re- 
connaissance expresse'  et  par 
écrit  de  la  dette,  ne  peut  sus- 
pendre la  prescription  de  cinq 
ans  des  billets  promissoires. 

Per  Duval,  Meredith,  Drum- 
mond et  Mondelet  ;  Aylwin  diss. 

Fenn  v,  Bowker,  10  L.  C.  J. 
p.  121.  (18660 


llo.  La  prescription  de  cinq- 
ans  des  billets  promissoires  peut 
être  interrompue  ;  l'impossibi- 
lité où  était  le  créancier  de 
poursuivre  son  débiteur  est  une 
cause  d'interruption  suivant  la 
maxime  :  "  contra  non  vdlen- 
tem  agere  non  currit  prœscrip- 
tio. 

Per  Duval,  Caron,  Badgley 
et  Monk. 

Wilson  V.  DemerSf  7  septem- 
bre 1870;  14  L,  C.  J.  317 
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12o.  Jugé  que  la  maxime  : 
**  Contra  non  valentem  agere 
non  currit  prœseriptio  ne  s'ap- 
plique pas  à  la  prescription  d'un 
an  stipulée  dans  une  police  d'as- 
surance. 

Browning  et  The  Provincial 
Assurance  Company^  O.S.  Per 
Beaudry,J.  Jugement  confirmé 
en  appel  purement  et  simple- 
ment. 

Per  Duval,  Caron,  Badgley 
et  Monk  ;  10  mars  1871. 

VI.— 

13o.  Cette  cour  avant  la  mise 
en  force  du  Code  de  Procédure 
Civile  décida  que  l'adjudica- 
taire d'un  immeuble  désigné 
comme  contenant  400  arpens, 
lorsqu'en  réalité  il  n'en  contenait 
que  188  a  droit  de  recouvrer 
l'excédant  du  prix  qu'il  a  payé. 

Desjardins  et  La  Banque  du 
Peuple,  8  L.  C.  J.,  p.  106. 

Per  Sir  LaFontaine,  Monde- 
let  et  Badgley  ;  Aylwin  et 
Duval,  diss. 

Doutre  dhElvidge,  10  décem- 
bre 1870. 

Per  Duval,  Monk  et  Loran- 
gcr  ;  contra,  Caron  et  Badgley. 

Aucun  des  articles  du  Code 
n'est  indiqué  comme  de  droit 
nouveau.  De  plus  le  Code 
n'a  pas  prévu  le  cas  où  la  con- 
tenance est  donnée  dans  la  saisie 
de  l'immeuble  ;  il  ne  parle  que 
des  saisies  de  corps  certains 
par  numéros  ou  par  tenants  et 
aboutissants  s'il  n'y  a  pas  de 
cadastre  dans  la  localité. 


Décret. 

13o.  Depuis  le  Code  de  Pro- 
cédure Civile,  la  vente  du  Shérif 
est  sans  garantie  de  mesure, 
quand  même  cette  mesure  serait 
indiquée  dans  les  annonces  et 
dans  le  titre  du  shérif;  et  l'ad- 
judicataire d'un  emplacement  de 
ville  designé  comme  contenant 
10,725  pieds  lorsqu'en  realité  il 
n'en  contient  que  7738,  soit  une 
différence  en  moins  de  2987 
pieds,  n'a  droit  à  aucune  dimi- 
nution du  prix. 

Per  Duval,  Caron  et  Badg- 
ley ;  contra,  Drummond  et 
Monk. 

Melançon  et  Hamilton,  10 
mars  1871. 
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14o.  L'article  1585  du  Code         14o.  Jugé  que  cet  article  ne 
Civil   dit  :    "  Dans  les  ventes     s'applique  qu'au  cas  d'éviction 
judiciaires  sur  exécution,  Tache-     totale  et  non  à  celui  d'éviction 
teur,   au   cas   dévictioUy  peut    partielle, 
recouvrer  le  prix  qu'il  a  payé         Même  cause, 
avec  les  intérêts  et  les  frais  du 
titre  ;  il  peut  aussi  recouvrer  ce 
prix  avec  intérêt  des  créanciers 
qui  l'ont  touché,  sauf  leur  ex- 
ception aux  fins  de  discuter  les 
biens  du  débiteur." 

VII. — Preuve  du  don  manuel. 

L'article  7T6  du  Code  Civil  dit  :  "  La  donation  des  choses 
mobilières,  accompagnée  de  délivrance,  peut  être  faite  et  acceptée 
par  acte  sous  seing  privé  ou  par  convention  verhaîer 

15o.  La  preuve  testimoniale        15o.  La  preuve  testimoniale 


des  dons  manuels  accompagnés 
de  livraison,  est  admissible. 

Mahoney  et   McCready^  15 
L.  C.  Rep.  275. 

Per  Duval,  Meredith,  Drum- 
mond,  Mondelet  et  Badgley. 

Colville  et  Flanagan,  8  L. 
C.  Jur.  225. 

Per  Duval,  Meredith,  Mon- 
delet et  Badgley. 

Tableau, 


du  don  manuel  accompagné  de 
livraison  n'est  pas  admissible."! 

Duval,  Caron,  Drummond, 
Badgley  et  Loranger. 

Voyer  et  Richer ,  7  septembre 
1870. 


16o.  La  motion  de  l'Intimé 
pour  renvoi  de  l'appel  faute  de 
la  production  des  raisons  d'ap- 
pel est  accordée  quant  aux  frais 
seulement. 

Duval,  C.  J.,  pour  la  Cour. 

McMillan  et  Buchanan ,  6 
mars  1871. 


Vol.  I. 


16o.  La  motion  de  l'Intimé 
pour  renvoi  de  l'appel  faute  de 
la  production  des  raisons  d'ap- 
pel est  rejetée  sans  frais. 

Duval,  C.  J.,  pour  la  Cour. 

McMillan  et  Buchanan,  8 
mars  1871.  Sur  l'observation 
de  l'avocat  de  l'Intimé  que 
jugement  avait  été  rendu  deux 
jours  avant,  lui  accordant  les 
frais  de  sa  motion,  le  jugement 
du  8  mars  est  rétiré. 


Le  Secrétaire  de  la  Rédaction. 

8  Ko.  2. 
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"THE  AMERICAN   LAW   REVIEW"    ON   THE 

FISHERY  QUESTION. 

In  the  April  number  of  The  American  Law  Review,  appeared 
an  article  on  "The  North  Eastern  Fisheries."  In  the  January 
number  of  La  Revue  Critique,  the  same  subject  was  discussed, 
and  it  would  not  so  soon  have  been  reverted  to  had  the  article  in 
the  Law  Review  dealt  solely  with  acknowledged  principles  of 
law,  but  some  of  its  propositions  are  so  very  new,  extraordinary, 
and  startling,  that  they  demand  instant  examination. 

At  page  416  of  the  Law  Review  appear  these  words:  "We 
"  shall  now  inquire  whether  the  Convention  of  1818  is  an  existing 
"  compact  ;  and  if  not,  what-  are  the  rights  of  American  fisher- 
"men  under  the  treaty  of  peace  of  1783."  The  result  of  the 
inquiry  is  announced  at  page  419  :  "  Applying  these  well  estab- 
"  lished  principles  to  the  facts  under  discussion,  and  the  conclu* 
"  sion  is  inevitable.  The  Convention  of  1818  contained  a  renun- 
"  ciation  of,  a  limitation  and  restriction  upon,  the  otherwise  full 
"  enjoyment  of  rights  created  in  1783.  The  renunciation,  limi- 
"  tation,  and  restriction  were  wholly  removed,  and  in  place  thereof 
"  affirmative  provisions  were  substituted.  These  latter  were 
"  finally  annulled,  and  there  is  now  left  no  compact  between  the 
"  two  governments  interfering  with  Article  III.  of  the  Treaty  of 
"  1783.  The  result  is  the  same  as  though  the  United  States  and 
"  Great  Britain  had  simply  and  directly  abrogated  the  clause  of 
"  renunciation  contained  in  Article  I.  of  the  Convention  of  1818." 

The  portion  of  the  article  in  question  referring  to  the  effect 
produced  on  Article  III.  of  the  Treaty  of  1783,  by  Article  I.  of 
the  Convention  of  1818,  hardly  requires  discussion,  as  the  elabo- 
rate argument  on  pages  418  and  419,  if  well  founded,  shows  con- 
clusively that  the  Convention  of  1818  novated  Article  III.  of  the 
Treaty  of  1783.  But,  moreover,  the  Convention  of  1818  was  in 
the  nature  of  the  transactio  of  the  Roman  law,  and  fixed  the 
rights  of  the  parties.* 

Are  the  words  "  And  the  United  States  hereby  renounces  for 
"  ever  any  liberty  heretofore  enjoyed  or  claimed  by  the  inhabitants 
"  thereof,  to  take,  dry,  or  cure  fish  on  or  within  three  marine 

•  Mackeldey,  Man.  de  Droit  Romain,  §  470. 
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'*  miles  of  any  of  the  ooasts,  &c.,"  of  no  avail  against  the  words 
of  the  treaty  of  1783?  Did  they  not  in  plain  terms  annihilate 
any  right  or  liberty  which  might  at  any  time  have  been  in  exist- 
ence, either  enjoyed  or  claimed  by  the  inhabitants  of  the  United 
States,  to  fish,  &c.,  within  the  limits  specified  in  the  renunciatory 
clause  ? 

In  that  portion  of  the  article  which  treats  of  the  effect  pro- 
duced by  the  Treaty  of  1854  on  the  Convention  of  1818,  the 
propositions  advanced  are  startling  in  their  novelty.  "It  is  the 
"  case,"  says  the  learned  writer,  "  which  often  arises  in  the  muni- 
"  cipal  law  of  substituting  one  contract  for  another,  by  which  the 
'*  prior  one  is  swallowed  up,  and  ended,  and  the  latter  alone  is 
"  left  binding  upon  the  parties." 

The  Convention  of  1818  fixed  the  rights  of  American  citizens 
in  the  Canadian  fisheries,  the  reciprocity  treaty,  in  consideration 
of  certain  commercial  advantages  extended  to  Canadians,  gave  to 
American  citizens  the  liberty,  in  common  with  British  subjects, 
to  take  fish  in  Canadian  waters  for  the  term  of  ten  years 
after  it  went  into  operation,  and  further  until  twelve  months  after 
either  party  should  give  notice  of  intention  to  terminate  it.  The 
reciprocity  treaty,  then,  was  in  its  nature  merely  temporary,  in 
contradistinction  to  the  Convention  of  1818,  which  was  perpetual. 
Either  party  had  the  power,  after  the  expiration  of  ten  years 
from  its  coming  into  force,  to  terminate  it  by  giving  a  year's 
notice,  consequently  it  was  a  contract  with  a  resolutive  condition 
(condition  résolutoire).  With  all  due  deference  to  the  writer  in 
the  Law  Review^  it  is  impossible  to  admit  his  sweeping  assertion 
that  treaties  "  are  interstate  contracts,  and  the  doctrines  of  Inter- 
"national  Law  relating  to  them  are  borrowed  entire  and  un- 
"  changed  from  the  corresponding  departments  of  municipal 
"  jurisprudence."  Where  in  the  mazes  of  American  jurisprudence 
are  we  to  seek  for  the  corresponding  department  in  this  case  ? 
la  Massachusetts  the  blessed  State  where  jurisprudence  pure  and 
undefiled  is  to  be  found  ?  or  does  New  York  with  its  famed 
judiciary,  furnish  municipal  jurisprudence  of  undoubted  worth  ? 
or  are  we  to  seek  for  it  before  the  United  States  Courts  ?  The 
only  jurisprudence  which  is  of  authority  in  such  case  is  that  of 
the  Civil  Law,  and  from  the  source  of  all  municipal  laws  on  the 
subjects  of  contracts,  must  be  drawn  the  principles  governing  the 
question  now  raised.* 


Heffter,  §  90  ;  Bluntschli,  §  450* 


240  THE  FISHERY  QUESTION. 

The  1183  article  of  the  Code  Napoleon  thus  declares  the  pro 
visions  of  the  Civil  Law  affecting  contracts  containing  a  resolu- 
tive condition  "  La  condition  résolutoire  est  celle  qui,  lorsqu'elle 
s'accomplit,  opère  la  revocation  de  Tobligation,  et  qui  remet  les 
choses  au  même  état  que  si  Tobligation  n'avait  pas  existé,  &c." 

Article  1088  of  the  Civil  Code  of  Lower  Canada  is  in  the 
following  words  declaratory  of  the  Civil  Law  "  a  resolutive  con- 
dition, when  accomplished,  effects  of  right  the  dissolution  of  the 
contract.  It  obliges  each  party  to  restore  what  he  has  received, 
and  replace  things  in  the  same  state  as  if  the  contract  had  not 
existed  ;  subject  nevertheless  to  the  rules  established  in  the  last 
preceding  article  with  respect  to  things  which  have  perished  or 
been  deteriorated.*'* 

In  this  'case  then  it  is  clear  that  on  the  termination  of  the 
treaty  of  1854,  Great  Britain  and  the  United  States  stood  to  each 
other,  as  regards  the  Canadian  Fisheries,  precisely  in  the  position 
they  occupied  previous  to  that  treaty  coming  into  force,  that  is 
to  say  bound  by  the  provisions  of  Article  I  of  the  Convention  of 
1818. 

Want  of  space  prevents  the  further  enumeration  of  the  pro- 
position relating  to  the  novation  (erroneously  styled  payment  in 
the  article  referred  to)  of  the  Convention  of  1818.  But  no 
doubt  can  be  entertained  that  it  is  as  erroneous  as  the  proposition 
therein  advanced  of  the  non-novation  of  the  fishery  article  of  the 
Treaty  of  1783  by  article  I  of  the  Convention  of  1818. 

William  H.  Kerr. 


*  See  Pothier  Obligns.  Nos.  224,  672;  4  Marcadé  §  564;  3  Massé 
Dr.  Com.  Nos.  1795,  1797;  Story  on  Con.  §  977  ;  2  Fiore,  p.  58. 
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SOMMAIRE  DES  DÉCISIONS  RÉCENTES. 

DÉCISIONS  CANADIENNES. 
COUR  D» APPEL. 

Montréal j  9  mars  1871. 

Forgie  4"  àl.  et  The  Royal  Inturance  Company.— Jugé  qu'une  police 
d'assurance  devient  caduque  par  le  transport  de  la  matière  assurée,  à 
moins  que  ce  transport  ne  soit  fait  avec  le  consentement  exprès  où 
tacite  de  l'assureur.  Per  Duval,  C.  J.  ;  Caron,  Drummond  et  Badgley, 
JJ.  ;  Monk,  J.,  dissident  quant  à  l'appréciation  de  la  preuve  sur  le 
consent-ement  tacite. 

Lemoine  et  Zioraai«.— Jugé  que  cette  cour  ne  peut  ordonner  qu'aucune 
partie  du  dossier,  quelqu'  inutile  qu'elle  soit,  soit  omise  du  transcript, 
sans  le  consentement  des  parties.     Tous  les  juges  à  l'unanimité 

MeCormick  et  Buchanan. — Jugé  que  l'assistance  du  mari  à  une  de. 
mande  judiciaire  constitue  une  autorisation  suffisante  à  la  femme  de 
poursuivre  ses  droits,  sans  les  mots  autorisée  par  son  dit  mari  à  Veffet  des 
présentes.    Tous  les  juges  à  l'unanimité. 

Me  Andrews  et  Rowan. — Jugé  que  cette  cour  ne  peut  rendre  jugement 
sur  le  consentement  des  parties.     Mêmes  juges. 

Spelman  et  Robidouz. — Jugé  que  le  défaut  partiel  de  considération 
d'un  billet  ne  peut  être  l'objet  d'une  défense  à  une  action.  Mêmes 
juges  ;  Badgley,  diss. 

Montréal,  10  mars  1871. 

Benning  êç  al.  et  Cook. — Jugé  que  l'acquéreur  à  une  vente  du  shérif 
et  premier  créancier  hypothécaire  d'un  navire  enregistré  ne  peut  pré- 
tendre qu'un  créancier  hypothécaire  subséquent  ne  peut  saisir-re- 
vendiqucr  le  navire  sans  offrir  le  montant  de  cette  première  hypo- 
thèque. Le  premier  créancier  hypothécaire  doit  attendre  l'ordre  de 
distribution.     Mêmes  juges. 

Bourassa  et  McDonald. — Jugé  que  le  bailleur  de  fonds  qui  a  saisi 
l'immeuble  vendu  dans  le  délai  fixé  pour  le  renouvellement  des  hypo- 
thèques suivant  le  cadastre,  mais  qui  n'a  pas  renouvelé  son  hypothèque 
de  bailleur  dans  ce  délai,  perd  son  droit  de  priorité  à  rencontre  d'un 
créancier  hypothécaire  subséquent  qui  a  renouvelé  son  hypothèque 
dans  le  délai  prescrit.     Badgley  diss. 

Torrance  ^  al.  et  The  Bank  of  British  North  America. -^ugé  lo.  Que 
Bur  une  motion  nonobstant  le  verdict,  oh  par  conséquent  il  s'agit  de 
l'insuffisance  du  droit  de  la  demande,  la  cour  suivant  la  pratique  an- 
glaise, doit  la  rejeter  et  maintenir  le*  jugement  sur  le  mérite,  à  moins 
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que  l'insuffisance  du  droit  de  la  demande  soit  très-claire.  2o.  Que  si 
un  effet  de  commerce,  y.  g.  une  lettre  de  change,  chèque,  kc.^  est 
livré  à  A  dans  un  but  spécial  en  faveur  de  B,  A  ou  toute  autre  per- 
sonne ayant  connaissance  de  son  objet,  doit  l'employer  à  ce  but  spé- 
cial sous  peine  de  payer  ce  montant  à  B.  3o.  Que  si  une  partie  refuse 
de  produire  un  écrit  qui  peut  jeter  du  jour  sur  un  procès,  la  présomp- 
tion sera  en  faveur  de  l'autre  partie  qui  peut  établir  un  prima  faeie 
droit.  Per  Duval,  C.  J.,  Caron  et  Badgley,  JJ.  ;  contra  Diiimmond  et 
Monk.» 


COUR  DE  RÉVISION. 

Montréal,  30  janvier,  1871. 

Le  Procureur  Général^  pro  Regina,  vs.  Hon.  J.  H.  Gray  ^  al. — Jugé 
qu'un  défendeur,  qui,  ayant  plaidé  une  exception  préliminaire,  plaide 
au  mérite  sans  en  être  requis,  n'est  pas  censé  par  là  même  avoir  re- 
noncé à  son  exception  préliminaire.  Mondelet,  Berthelot  et  Mackay, 
J.  J. 

Le  Procureur  Général  vs.  La  Corporation  du  Comté  de  Compton. — Jugé 
que  la  couronne  n'a  pas  plus  de  droit  d'appel  que  les  sujets,  la  juridic- 
tion des  tribunaux  étant  déterminée  par  la  législation.    Mêmes  juges. 

Clarke  v.  Brean  et  Cornell  ^  aZ,  opposants. — Jugé  que  suivant  les 
articles  2017  du  Code  Civil  et  734  du  Code  de  Procédure  Civile,  les 
frais  en  appel  encourus  sur  le  recouvrement  d'une  hypothèque  ne  sont 
colloques  que  suivant  la  date  de  leur  enregistrement. 

Childerhouse  v.  Bryton. — On  ne  peut  produire  une  défense  en  droit 
à  une  action  sur  billet  promissoire  tan»  conelutions^  la  déclaration  et  le 
bref  d'assignation  y  suppléant.    Mêmes  Juges. 

Lony  T.  Brooks. — La  garantie  suivante  addressee  au  demandeur 
Long  :  "  Please  let  Mr.  Holmes  have  what-ever  doors,  sashes,  J^c,  he 
may  want,  and  I  will  settle  for  the  same,"  ne  s'applique  qu'  aux 
avances  par  Long  à  Holmes  pour  le  parachèvement  de  la  maison  alors 
en  voie  d^ér "action,  et  non  aux  constructions  commencées  subséquem- 
ment.    Mêmes  Juges. 

Crosê  y.  Judah. — Jugé  lo.  que  quiconque  est  troublé  dans  la  posses- 
sion d'une  servitude  dont  il  a  joui  pendant  un  an  et  un  jour,  ne  peut 
intenter  l'action  possessoire  sans  alléguer  et  produire  son  titre  ;  car 
pas  de  servitude  sans  titre  ;  2o.  Que  quand  le  droit  de  servitude  est 
douteux  en  vertu  du  titre,  le  doute  doit  être  donné  en  faveur  de  l'im- 
meuble servant.     Mêmes  Juges. 

Hamilton  v.  Kelly. — Jugé  lo.  que  la  vente  judiciaire  d'un  bâtiment 
enregistré  ne  purge  pas  les  hypothèques  régulièrement  inscrites  avant 
la  vente  ;  2o.  que  nonobstant  cette  vente,  le  créancier  hypothécaire  a 
son  droit  de  suite  par  saisie  conservatoire. 

*  Il  y  a  appel  de  cette  décision  au  Conseil  Privé. 
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Kontrêal,  22  mars  1871. 
Coue  Y.  The  BritUh  America  Insurance  Co.^Jugé  qu'une  police  d'as- 
gnrance  ne  peut  être  transportée  que  du  consentement  de  l'assureur 
Un  avis  de  ce  transport  n'a  pas  l'effet  de  lier  l'assureur.    Mondelet, 
Berthelot  et  Mackay,  J.  J. 


COUR  SUPÉRIEURE. 

Montréal,  30  janvier,  1871. 

In  Re  Benjamin  Hutchins  Jf  al.^  Requérants  pour  décharge  et  Jeffery 
Af  al.j  Contestants. — Jugé  que  dans  une  composition  avec  les  créan- 
ciers d'une  société  commerciale  et  les  créanciers  des  associés  indivi- 
duellement, les  créanciers  des  deux  catégories  doivent  être  mis  sur  un 
pied  égal  et  recevoir  le  même  taux  de  composition.    Per  Mackay,  J. 

16  mars  1871. 

In  Re  Morritonj  Insolvable,  et  Dame  Ann  Simpson,  Réclamant,  et 
Henry  Thomas,  Contestant. — ^Par  son  contrat  de  mariage,  l'insolvable 
<<  did  settle,  give  and  grant  to  the  said  claimant,  the  sum  of  JCIOOO  in 
such  a  wise  that  she  should  enjoy  the  Interest  and  profits  thereof, 
during  the  term  of  her  natural  life,  should  she  survive  her  said  hus- 
band, and  at  her  death  shall  descend  to  and  become  the  property  of 
their  children  and  in  default  of  children,  the  heirs  of  the  said  James 
Morison."  Jugé  que  sous  la  section  57  de  l'Acte  concernant  la  faillite, 
1869,  la  maxime  "jamais  mari  ne  paya  douaire,"  n'a  pas  d'application 
en  cas  de  faillite  du  mari  ;  que  le  douaire  comme  tous  les  gains  et 
donations  de  survie  sont  des  causes  valables  d'une  réclamation  con- 
ditionelle  ou  éventuelle,  et  que  partant  dans  l'espèce,  la  femme  peut 
demander  à  être  colloquée,  au  marc  la  livre,  pour  le  montant  auquel 
le  syndic  estimera  la  valeur  de  la  donation  conditionelle  ou  éven- 
tuelle stipulée  au  contrat  de  mariage.     Torrance,  J. 

18  mars  1871. 

Adam  y.  MeCready. — Jugé  que  l'acquéreur  d'un  immeuble  qui  a  joui 
pendant  dix  ans  à  titre  de  propriétûre  d'un  immeuble  grevé  d'hypo- 
thèques par  son  vendeur,  ne  peut  refuser  le  paiement  d'aucune  partie 
du  prix  de  vente  pour  cause  de  crainte  de  trouble  résultant  de  l'exis- 
tence de  ces  hypothèques,  la  prescription  les  ayant  éteintes  quant  à 
lui.    Mackay,  J. 

30th  March,  1871. 

Fraser  j"  al.  v,  Abbott  ^  al. — ^By  his  last  will  and  testament,  exe- 
cuted before  Griffin,  Notary,  on  the  23rd  day  of  April,  1870,  the  late 
Hugh  Fraser  did  dispose  of  the  largest  portion  of  his  fortune  as  fol- 
lows : 

"  I  give  devise,  and  bequeath  the  whole  of  the  rest  and  residue  of  my 
estate,  real  and  personal,  moveable  and  immoveable,  of  every  nature 
and  kind  whatsoever,  to  the  said  Hon.  J.  J.  C.  Abbott,  and  to  the  said 
Hon.  Frederick  Torrance,  hereby  creating  them  my  residuary  fiduciary 
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legatees  ;  and  ît  is  my  will  and  desire  that  they  do  hold  the  same  in 
trust  for  the  following  intents  and  purposes,  namely  :  to  establish  at 
Montreal,  in  Canada,  an  institution  to  be  called  the  <  Fraser  Institute/ 
to  be  composed  of  a  free  public  library,  museum  and  gallery,  to  be  open 
to  all  honest  and  respectable  persons'  whomsoever,  of  every  rank  in 
lif«^  without  distinction,  without  fee  or  reward  of  any  kind." 

Held,  Ist.  That  the  introduction  of  unlimited  power  of  bequest 
into  the  law  of  Lower  Canada  (41  Geo.  Ill)  has  not  had  the  effect  of 
abrogating  the  Declaration  of  December,  1 743. 

2nd.  That  the  Declaration  of  1743  has  not  been  abrogated  by  the 
cession  of  Canada  to  Great  Britain. 

3rd.  That  the  statute  41  Geo.  Ill  reproduced  in  articles  831  and 
836  of  the  Civil  Code  forbids  bequests  to  corporations  which  have  not 
been  granted  permission  to  receive  them. 

4th.  That  in  the  Colonies  the  Royal  Prerogative  may  be  restricted 
in  all  that  does  not  pertain  to  the  fundamental  principles  and  rights 
on  which  the  sovereign  authority  rests,  if  formal  laws  exist  in  the 
colony  restricting  the  Crown  prerogative. 

5th.  That  in  substance  (if  not  in  form)  the  Declaration  of  1 743  is 
in  conformity  with  the  common  law  of  England. 

6th.  That,  although  by  the  Magna  Charta^  it  was  forbidden  to 
make  gifts  to  religious  communities  directly  or  by  trusts,  this  pro- 
hibition did  not  extend  to  the  establishment  of  schools,  nor  to  gifts 
made  for  the  support  of  the  poor,  or  for  other  charitable  objects. 

7th.  Finally,  that  by  the  ensemble  of  the  existing  laws  of  Lower 
Canada,  and  more  particulary  under  the  provisions  of  Cons.  Stat,  of 
Canada,  c.  71,  c.  72,  and  article  869  of  the  Civil  Code,  the  Declara- 
tion of  1743  does  not  apply  to  the  <<  Fraser  Institute.*' 

The  judgment  is  based  upon  the  following  grounds  : 

<<  Considering  that  the  object  of  the  aforesaid  bequest,  to  wit,  the 
establishment  of  a  Public  Library  and  Museum  of  Art,  is  legal,  and 
does  not  require  previous  letters  patent  authorizing  the  same. 

«  Considering  that  under  the  said  will  the  said  Hon.  J.  J.  C.  Abbott 
and  Frederick  Torrance  became  and  were  vested  with  the  estate  so  as 
aforesaid  bequeathed  to  them  for  the  purpose  in  the  said  will  men- 
tioned, and  are  authorized  to  construct  the  buildings  necessary  for 
the  same. 

"Considering  that  such  bequest  is  valid  under  the  provisions  of 
article  869  of  the  Civil  Code,  and  that  the  said  residuary  fiduciary 
legatees  may  hold  the  said  estate  and  manage  the  same  so  as  to  carry 
out  the  desires  of  the  said  testator,  until  a  corporation  be  regularly 
formed  to  administer  the  said  Public  Library,  after  the  erection  of  the 
necessary  buildings,  and  that  until  such  time,  no  contestation  as  to 
the  right  of  such  corporation  to  take  the  legacy  and  bequest  can  take 
place  ;  and  that  therefore  the  plaintiff's  action  cannot  be  maintained, 
doth  dismiss  the  same  with  costs."    Beaudry,  J. 
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Montreal,  11  avril ,  1871. 

Smith  y.  McShane. ^-Jugé  lo.  Qu'un  bail  est  un  contrat  aux  termes 
du  statut  29-30  Yict.  c.  56,  s.  7  ;  2o.  Que  les  contrats  entre  la  cité  de 
Montréal  et  un  conseiller  de  ville,  prohibés  par  cette  loi,  sont  ceux 
qui  sont  consentis  pendant  qu'il  est  en  office  et  non  pas  ceux,  qui 
quoiqu'encore  en  force,  ont  été  conclus  avant  son  élection.   Mackay,  J. 


COUB  DE  CIRCUIT. 

Montréal,  28  février  1871. 

McLennan  v.  Martin, — Jugé  qu'il  est  nécessaire  de  signifier  au  dé- 
biteur copie  de  l'acte  de  signification,  en  même  temps  que  la  copie  de 
l'acte  de  transport.    Torrance,  J. 

Arthabaska,  7  octobre  1867. 

Rev.  Meisire  Pierre  Roy  v.  Joseph  Bergeron. — Jugé  : 

lo.  Qu'une  action  pour  dime  est  une  action  personnelle-réelle,  et 
que  la  Cour  des  Commissaires  est  incompétente  pour  en  connaître, 
aux  termes  du  statut  auquel  elle  doit  son  existence. 

2o.  Que  le  jugement  d'une  Cour  de  Commissaires  qui  prend  con- 
naissance d'une  action  pour  dîme  est  radicalement  nul  et  n'a  pas 
l'autorité  de  chose  jugée. 

3o.  Que  la  dime  est  due  sur  les  terres  tenues  en  franc  et  commun 
soccage,  comme  dans  les  autres  parties  du  pays. 

4o.  Que  les  terres  nouvellement  défrichées  ne  sont  pas  exemptes  de 
payer  la  dîme  pendant  les  cinq  premières  années  du  défrichement. 

5o.  Que  le  droit  du  curé  à  la  dîme  n'est  pas  limité  à  la  valeur  de 
500  francs,  mais  qu'il  a  droit  de  percevoir  la  dime  de  tous  les  grains 
décimables  produits  dans  la  paroisse. 

6o.  Que  la  dîme,  due  avant  le  Code,  s'arrérage  et  n'est  pas  sujette 
à  la  prescription  annale.    Polette,  J.     2  Revue  Légale,  532. 

Nous  devons  à  l'obligeance  de  M.  Colston  le  résumé  suivant 
des  décisions  récemment  prononcées  à  Québec. 

Quebec,  2 1st  January,  1871. 

Caron  v.  5y/vam.— Held  :  That  a  father,  as  such,  has  the  right  to 
utilize  the  services  of  his  minor  child,  to  hire  him  out  and  to  sue  for 
his  wages.    Taschereau,  J. 

Poêton  4"  al,  V.  Fatter*.— M,  a  member  of  the  commercial  firm  P. 
and  M.,  plaintiffs,  being  indebted  to  the  defendant,  sold  to  him  goods, 
the  property  of  the  firm,  with  the  condition  that  their  price  should  be 
imputed  in  part  payment  of  defendant's  account  against  him.  On 
action  by  the  firm  for  the  price  of  these  goodS)  the  defendant  pleaded 
the  agreement  aforesaid  and  compensation. 

Held  !  that  a  partner  has  no  right  to  dispose  of  partnership  property 
for  his  private  benefit  ;  that  the  agreement  pleaded  was  Illegal  and 
null.    Judgment  for  plaintififs.    Taschereau,  J* 
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Biais  V.  Barbeau. — Held  :  That  a  commandement  de  payer  and  notice 
that  application  for  a  contrainte  par  corps  will  be  made  in  de&ult  of 
payment  after  the  delay  fixed  by  law,  must  be  made  and  given,  before 
a  contrainte  par  corps  for  non-payment  of  amount  of  judgment  can  be 
granted.     Taschereau,  J. 

Tessier  v.  The  Grand  Trunk. — Held  :  That  the  delivery  to  a  police, 
man  in  the  employ  of  the  Co.,  at  one  of  its  stations,  of  baggage, 
several  hours  before  the  train  started,  and  in  the  absence  of  the  bag- 
gage man,  is  sufficient  to  bind  the  Co ,  when  it  is  not  shown  that 
plaintiff  had  knowledge  of  the  by-law  of  Co.,  that  it  would  only  be  re- 
sponsible for  baggage  when  checked.     Taschereau,  J. 


SUPERIOR  COURT. 

Quebec,  18th  February,  1871. 

St.  Bridgets  Asylum  v.  Fernay. — In  a  petition  for  sequestration,  the 
grounds  on  which  such  demand  is  based  must  be  stated,  and  it  is  not 
sufficient  to  allege  that  it  is  in  the  interest  of  the  petitioner  that  the 
properties  be  sequestrated.     Meredith,  C.  J. 

Lemay  v.  Lemay. — In  a  petition  to  quash  a  capias  or  attachment 
before  judgment,  grounds  of  exception  à  la  forme,  v.  g.  irregularity 
of  writ  and  endorsement,  want  of  copy,  &c.,  cannot  be  set  up,  and 
will  be  overruled  on  demuirer.     Meredith,  C.  J. 

R  V.  Hamelin  (certiorari). — Conviction  quashed,  the  mayor  of  a  mu- 
nicipality having  prosecuted  in  the  name  of  such  municipality,  thus^ 
"  Or.  C.  de  la  Ville  de  Levis,  maire  de  la  dite  Ville,  au  nom  de  la  Cor- 
poration de  la  Ville  de  Levis,"  and  the  offences  stated  in  information 
and  conviction  being  different.     Meredith,  C.  J. 

Farrell  v.  Cassin A  defendant  cannot  under  art.  1535,  claim  secu- 
rity equal  to  the  value  of  the  property,  bat  where  he  has  paid  part  of 
the  principal  of  price  of  sale,  he  will  be  allowed  to  retain  balance  and 
such  interest  thereon  as  shall  equal  part  already  paid,  unless  plaintifl 
gives  security  for  the  entire  price  of  sale,  but  without  interest  thereon. 
Meredith,  C.  J. 

Winn  V.  Pélissier.^-'A.  shipmaster  is  only  bound  as  to  storage  to  fol- 
low rules  and  custom  of  port  where  he  takes  his  cargo,  unless  there 
be  an  agreement  to  the  contrary.     Meredith,  C.  J. 

14th  February,  1871. 

B.  C.  A.  Gugy  v.  Wm.  Brown. — That  the  clause  of  the  Interpretation 
Act  requiring  that  whenever  an  article  of  the  Code  is  to  be  repealed, 
the  precise  article  referred  to  should  and  must  be  mentioned,  is  in- 
operative in  the  face  of  a  statute  substituting  other  provisions  to  those 
of  the  Code,  though  not  specially  referring  thereto.    Taschereau,  J. 


SOMMAIRS  DES  DECISIONS  RECENTES.  247 

Montmagttyi  13th  February,  1871. 

Arsenault  v.  Rousseau  ^*  al. — Held  :  That  several  defendants,  though 

they  have  appeared  separately  but  by  the  same  attorney,  may  join  in 

and  fyle  but  one  plea.    Bosse,  J. 

Quebec,  2nd  February,  1871. 

Batten  v.  Stone. — It  no  longer  suffices  to  give  notice  within  four  days 
and  move  on  first  day  of  ensuing  term  for  security  for  costs.  The  ap- 
plication should  be  made  within  the  four  days.    Meredith,  C.  J. 

4th  March,  1871. 
Huard  v.  Dunn. — ^No  action  lies  for  false  imprisonment  under  a  con- 
viction, valid  on  its  face,  so  long  as  such  conviction  is,  in  full  force 
and  vigor  and  has  never  been  annuled  or  vacated.    Stuart,  J. 


IN  THE  COURT  OF  REVIEW. 

Quebec,  4th  February,  1871. 

The  National  Bank  v.  The  City  Bank. — Held,  That  the  Code  has  not 
changed  the  law  existing  anterior  thereto  as  to  particulars  in  S.  C. 
cases,  and  does  not  require  that  they  be  annexed  to  declaration  or 
fully  or  in  detail  set  forth  therein.    Stuart,  Taschereau  and  Casault. 

Philippsthal  V.  Duval. — On  the  6th  May,  1870,  an  order  was  made  on 
defendants  motion,  fixing  9th  for  striking  jury  and  14th  for  trial.  On 
7th  defendant  demanded  acte  that  he  required  jury  list  to  be  made  up 
at  least  of  one  half  jurors  speaking  English.  On  9th  the  jury  was  not 
struck  as  defendant  did  not  make  the  requisite  deposit,  he  alleging 
objections  to  the  composition  of  jury.  Subsequently  plaintiff  moved 
to  vacate  order  tor  jury  trial  ;  the  defendant  moved  for  a  jury  de  mc- 
dieteUœ  lingua;  both  applications  were  refused.  On  18th  June,  an 
order  was  given  on  plaintifi^s  motion  fixing  20th  of  June  for  striking 
jury  and,  7th  July  for  trial.  The  Prothonotary  had  prepared  a  list  of 
forty-eight  names  for  the  striking  ordered  on  the  9th  May,  between 
that  date  and  30th  of  June  ;  when  the  jury  was  struck,  a  jury  in 
another  case  had  been  struck.  Defendant  challenged  the  array  on 
ground  that  a  new  list  should  have  been  made  commencing  with 
first  name  after  the  last  on  the  last  panel,  t*.  e.  that  of  the  jury  which 
had  been  struck  between  the  9th  May  and  30th  June.  Stuart,  J., 
quashed  the  panel.  Judgment  reversed  in  review.  Meredith,  C.  J., 
and  Taschereau  J.    Stuart,  J.,  dissenting. 


IN  THE  COURT  OF  APPEALS. 

Quebec,  18th  March,  1871. 

McLaughlin  ^  Regina, — That  no  opposition  lies  to  the  execution 
of  the  judgment  entered  up  by  the  Prothonotary  under  C.  S.  L.  C.  c. 
106,  s.  2  on  a  certificate  from  the  Queen's  Bench  that  a  recognizance 
is  forfeited,  on  the  ground  that  the  proceedings  are  irregular  and  the 
opposant  should  have  been  called  upon  to  plead  and  defend  before 
the  Superior  Court.    Badgley  &  Drummond,  dissenting. 
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Oouin  ^  Dubord. — Held,  That  a  mandamus  will  not  lie  against  a 
Crown  Lands  Timber  Agent  to  order  him  to  issue  licences  for  timber 
limits. 

Fraser  j"  Patterson — The  Insolvent  has  no  action  against  the  assi- 
gnée to  his  Insolvent  estate,  even  after  his  discharge,  to  compel  him 
to  render  an  account  cf  his  administration  ;  his  recourse  is  by  petition 
or  motion  ;  and  if  he  claims  under  deeds  of  composition  and  dis- 
charge, these  must  have  been  first  deposited  with  the  assignee  to 
enable  him  to  give  notice  of  the  same  under 'the  Insolvent  Act. 

Gauthier  j*  Sauvageau Sénécal,  to  whose  insolvent  estate  Sauvageau 

was  assignee  on  10th  August,  1866,  transferred  to  Gauthier  certain 
sums  of  money  owing  to  him,  a  year  before  he  became  insolvent  and 
made  an  assignment,  and  the  transfers  above  mentioned  were  only 
served  on  the  debtors  a  few  days  prior  thereto.  On  action  by  Gauthier 
against  debtors,  Sauvageau  intervened,  and  Gauthier's  action  was 
dismissed  in  the  Court  below  (Arthabaska).  Judgment  reversed  by 
C.  Q.  B.,  who  held  : 

That  the  creditors  of  the  vendor  are  not,  in  the  absence  of  fraud  or 
simulation,  tiers,  in  the  sense  of  the  art.  1571  C.  C. 

That  the  notification  of  the  transfer  under  the  circumstances  was 
valid,  and  would  have  been  valid  even  had  the  transfers  been  served 
(<  après  la  faillite  notoirement  connue  et  déclarée.    Duval  dissenting. 

Burton  j*  Young  j*  al. — An  action  was  instituted  against  Toung  k 
Knight  for  a  penalty,  which  was  dismissed.  Appeal  by  the  plaintiff 
Burton.  The  defendants,  who  had  severed  in  the  defence,  severed  on 
the  appeal.  Young  died,  and  Knight  forced  on  the  case  as  against 
him,  and  judgment  was  confirmed.  No  proceedings  were  taken  on 
the  appeal  for  or  against  Toung  or  his  representatives.  Motion  by 
Knight  to  transmit  record  to  the  Superior  Court  granted:  "  Consider- 
ing that  more  than  six  calendar  months  have  elapsed  since  the  appeal 
to  Her  Majesty,  &c.,  was  allowed,  and  that  no  certificate  has  been 
filed  in  this  Court,  as  required  by  law,  that  such  appeal  has  been 

lodged,  and  proceedings  had  thereon,  &c." 

18th  March,  1871. 

Laveniure  ^  Dussault. — Dussault  sued  the  appellant  for  several  hun- 
dred dollars.  His  action  was  dismissed  in  the  Superfor  Court  (Artha- 
baska), but  this  judgment  was  reversed  in  review,  and  the  defendant 
condemned  to  pay  $250.  In  appeal,  the  defendant  was  condemned 
to  pay  $87  and  costs  of  action  of  that  class,  and  the  respondent  con- 
demned to  pay  the  costs  of  appeal  and  review.    Monk  dissenting. 

16th  December,  1870. 
The  Principal  See.  of  State  ^  McOreevy, — McGreevy  by  his  action 
claimed  $8597.50  ;  the  defendant  pleaded  tender  of  £644  7s,  entire 
amount  of  indebtedness.  Judgment  in  Superior  Court  for  $3019.18. 
On  appeal  by  the  defendant  this  amount  was  reduced  to  JC679  7s.  6d., 
with  costs  of  Superior  Court,  plaintiff  (respondent)  to  pay  costs  in 
appeal. 

Le  Secrétaire  de  la  B£daction. 
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ASSIMILATION  OF  THE  STATUTORY  LAWS  OF 
THE  PROVINCES  OF  ONTARIO,  NEW  BRUNS- 
WICK  AND  NOVA   SCOTIA.* 

The  plan  finally  adopted  has  been  to  gather  together  the  statutes 
in  each  Province,  bearing  upon  any  particular  subject,  omitting, 
as  a  general  rule,  those  subjects  on  which  the  Dominion  Parlia- 
ment, under  the  Union  Act,  has  an  exclusive  right  to  legislate, 
such  as  the  Criminal  Law,  the  Militia  Law,  Navigation  and  Ship- 
ping, &c.,  subjects  on  which  uniformity  could  be  secured  without 
the  action  of  the  Local  L^slatures,  but,  nevertheless,  selecting 
even  from  those  subjects,  one.  Bills  of  Exchange  and  Promissory 
Notes,  as  coming  within  the  daOy  operations  of  the  merchants 
and  traders  of  the  three  Provinces,  for  the  purpose  of  illustrating 
the  differences  in  some  of  the  most  ordinary  branches  of  business. 

The  next  step  was  to  make  a  summary  of  the  provisions  in  each 
Province  bearing  on  the  subject  selected,  placing  the  same  in 


*  Tho  British  North  America  Act,  1867,  provides  for  the  assimila, 
tion  of  the  laws  of  Ontario,  Nova  Scotia,  and  New  Brunswick,  and  in 
accc. dance  with  this  provision,  steps  have  been  taken  by  the  Domi* 
nion  Government  to  ascertain  the  differences  in  the  statutory  laws 
of  these  Provinces,  the  common  law  (the  English  common  law)  being 
the  same  in  all  the  three.  The  Hon.  J.  H.  Gray  was  entrusted  with 
this  difficult  and  honorable  task,  and  he  has  already  made  his  pre- 
liminary report  to  the  Honorable  Hinister  of  Justice,  supported  by 
▼olttminous  Appendices,  which  hare  not  yet  been  printed.  Our 
article  is  an  extract  from  the  said  report,  prepared  and  contributed 
by  the  honorable  and  learned  Commissioner.— >[Ed.  Note.] 

Vol.  I.  T  No.  3. 
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parallel  columns,  giviDg  as  nearly  as  possible  the  correspondiDg 
sections  of  the  Acts  of  each  Province,  with  the  substance  of  each 
section,  for  facility  of  reference,  and  in  a  general  column  of  re- 
marks at  the  close,  pointing  oi^t  the  difference.  In  some  instances 
where  the  mode  of  legislature  waa  so  entirely  dissimilar,  as  hardly 
to  admit  of  a  selection  of  corresponding  sections,  then  to  give  a 
concise  review  of  the  main  parts  of  the  mode  adopted  in  each 
Province. 

In  carrying  out  this  plan  it  was  found  that  while  both  in  Nova 
Scotia  and  Ontario,  the  statutes  had  been  revised  up  to  a  much 
later  period,  and  that  in  both  an  available  index  to  their  statutes 
to  within  the  last  four  or  five  years  could  be  found,  yet  in  New 
Brunswick  there  had  been  no  revision  since  1854,  and  no  general 
index  for  sixteen  or  seventeen  years. 

First. — It  became,  therefore,  necessary  to  prepare  such  an  index. 
This  was  done. 

Secondly. — As  there  were  many  of  the  Imperial  Statutes,  which 
affected  the  Dominion — were  frequently  referred  to  in  the  courts 
— governed  the  adminstration  of  justice,  and  bore  upon  the  pro- 
perty and  civil  rights  of  the  three  Provinces,  of  which  statutes  no 
collection  had  been  made  or  existed  in  any  compact  form  in  any 
of  the  Provinces  ;  it  was  thought  advisable  to  make  one,  briefly 
referring  to  them  by  their  titles  and  subject  matter,  when  they 
were  not  of  a  character  frequently  to  be  cited  ;  when  they  were,  by 
giving  the  sections  in  full,  as  well  as  the  title  and  subject  matter  ; 
but  omitting  all  parts  of  the  st-atute  not  bearing  upon  British 
North  America.     This  was  done. 

Thirdly. — ^Applications  were  made  to  the  Provincial  Secretaries 
of  the  Provinces  of  Nova  Scotia  and  New  Brunswick,  and  to  the 
Secretary  of  State  for  the  Dominion,  to  obtain,  if  possible,  a  suffi- 
cient number  of  copies  of  the  codified  and  uncodified  laws  of  the 
two  former  Provinces,  and  of  old  Canada — to  be  used  for  cutting 
out  the  extracts  for  the  paralled  columns — cleaving  simply  the 
general  remarks  to  be  written,  thus  saving  labour  and  time,  and 
greatly  facilitating  the  readiness  with  which  the  comparisons  could 
be  made. 

From  Nova  Scotia  no  copy  of  the  Consolidated  Statutes  was 
obtained,  but  one  set  of  the  Acts  for  five  years,  from  1864  to  1869 
was  sent. 

From  the  Secretary  of  State  for  Canada,  one  copy  of  the 
Consolidated  Statutes,  and  the  Acts  passed  subsequently  up  to 
the  time  of  Confederation. 
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From  New  Brunswick,  nothing  but  the  Acts  passed  since  Con- 
federation ;  of  the  laws  of  the  latter  Province  I  had  a  perfect  set  of 
my  own,  which  obviated  the  difficulty  ;  and  of  those  of  Nova 
Scotia,  I  obtained  the  use  of  the  Revised  Statutes  belonging  to 
the  Secretary  of  State  for  the  Provinces. 

Fourthly. — The  Statutory  Laws  of  Ontario,  irrespective  of  any 
made  by  the  Dominion  Parliament,  are  found  in  the  Consolidated 
Statutes  of  Canada,  up  to  1859  ;  the  Statutes  passed  by  the  United 
Parliament  of  Canada,  from  1859  to  1867  ;  the  Consolidated 
Statutes  applicable  to  Upper  Canada  alone,  passed  by  the  United 
Parliament  up  to  1859,  and  similar  Statutes  passed  by  the  same 
Parliament  from  that  period  to  1867,  and  the  Statutes  passed  by 
the  Legislature  of  Ontario  since  1867,  making  an  approximate 
total,  in  round  numbers  of  1,600  Acts  or  chapters  ;  but  omitting 
those  subjects  that  come  exclusively  within  the  scope  of  the  Dom- 
inion Parliament,  and  have  been  legislated  upon,  and  such  Acts 
as  were  applicable  to  Quebec  alone,  about  1,100. 

Fifthly. — The  Statutory  Laws  of  Nova  Scotia  will  bo  found  in 
one  volume.  The  Revised  Statutes,  3rd  series,  up  to  1864,  and 
in  the  Acts  of  the  Local  Legislature  from  that  period,  passed 
annually,  comprising  as  above,  about  700  Acts  or  chapters. 

Sixthly. — In  New  Brunswick,  the  Statutory  Law  will  be  found 
in  the  1st  and  2nd  volumns  of  the  Revised  Statutes  up  to  1854, 
and  in  the  several  Acts  of  the  Local  Legislature,  annually  passed 
since  that  period,  comprising,  excluding  as  above,  and  also  those 
in  the  third  volume,  which  are  called  private  and  local  Acts,  and 
which  have  not  been  at  all  referred  to,  about  1,200  Acts  or  chap- 
ters. 

Seventhly. — Thus,  in  order  to  determine  the  Legislation  on  any 
particular  point  in  Ontario,  the  search  extends  over  a  period  of 
eleven  years  ;  in  Nova  Scotia  of  six  years,  and  in  New  Brunswick 
of  sixteen  years,  und  for  the  purpose  of  determining  the  entire 
uniformity  or  differences  between  them  on  matters  coming  within 
the  jurisdiction  of  their  Local  Legislatures,  an  examination  of 
upwards  of  3,000  Acts. 

Eighthly. — The  laws  of  Nova  Scotia,  as  found  in  the  Revised 
Statutes,  are  the  simplest,  best  arranged  and  most  easily  under- 
stood. Those  in  Ontario,  from  the  past  position  and  history  of 
that  Province,  as  a  part  of  old  Canada,  and  the  general  and  sep- 
arate special  local  legislation  that  was  necessary,  and  the  changea 
that  have  been  made  by  its  Legislature  since  Confederation,  art 


252  THE   LAWS  OP   ONTARIO, 

necessarily  the  most  complicated  and  difficult  to  arrive  at,  assum- 
ing that  information  of  the  law  on  any  subject  is  sought  by  one 
who,  from  previous  knowledge,  is  not  familiar  with  the  legislation 
affecting  that  Province.  In  New  Brunswick,  the  absence  of  any 
revision  for  sixteen  years  renders  the  search  more  intricate  than 
in  Nova  Scotia,  though  less  than  in  Ontario. 

Ninthly. — The  re-enactment  in  the  Provinces  of  New  Bruns- 
wick and  Nova  Scotia  of  many  of  the  old  English  Statutes  affect- 
ing the  ordinary  relations  of  life,  such,  for  instance,  as  the  Statute 
of  Frauds,  29  Charles  2,  chap.  3,  and  adaptation  of  others,  with 
special  alterations,  suited  to  the  local  wants  and  habits  of  the 
country,  such,  for  instance,  as  with  reference  to  distresses  for  rent, 
the  recovery  of  rents  by  an  action  for  use  and  occupation,  &c., 
make  a  knowledge  of  the  remedies  within  their  power,  attainable 
by  the  people,  and  by  the  local  magistrates  who  administer  justice 
in  the  rural  districts. 

In  Ontario — while  as  in  the  other  two  Provinces — those  parts 
of  the  9  th  Geo.  4,  chap.  14,  rendering  a  "  written  memorandum 
"  necessary  to  the  validity  of  certain  promises  and  undertakings," 
which  relate  to  taking  a  case  out  of  the  Statute  of  Limitations, 
the  ratification  of  an  infant's  promise  after  coming  of  age,  repre- 
sentations as  to  the  character  and  credit  of  a  third  party,  being  in 
writing,  are  specifically  re-enacted  ;  and  a  special  reference  is  made 
to  the  Statutes  of  Frauds,  for  the  purpose  of  extending  the  17th 
Section,  which  relates  to  the  sale  of  goods  of  the  value  of  £10 
and  upwards  ;  yet  the  provisions  of  the  Statute  of  Frauds,  with 
reference  to  promises  for  the  debts  or  defaults  of  another,  or  in 
consideration  of  marriage,  or  on  the  sale  of  an  interest  in  lands, 
or  as  to  an  agreement  not  to  be  performed  within  a  year,  &c.,  &c., 
do  not  appear  to  have  been  legislated  upon,  and  the  law  in  regard 
thereto  must  be  sought  for  under  the  authority  of  chap.  9,  of  the 
Consolidated  Statutes  of  Upper  Canada,  "  An  Act  respecting 
property  and  civil  rights,"  which  declares,  "that  in  all  matters  of 
"  controversy  relative  to  property  and  civil  rights,  resort  shall  be 
"  had  to  the  Laws  of  England,  as  they  stood  on  the  15th  October 
"  1792,  as  the  rule  of  decision."  So  also  with  reference  to  dis- 
tresses for  rent,  or  actions  for  use  and  occupation,  &e.,  &c. 

Teuthly. — In  some  cases  the  Legislation  on  particular  subjects 
appears  to  be  more  limited  in  some  Provinces  than  in  others, 
probably  from  inadvertence,  perhaps  from  the  nature  of  trade. 
For  instance,  in  Ontario,  with  reference  to  Bills  of  Exchange, 
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there  is  no  provision  whatever  for  the  damages,  interests,  costs  or 
protests  on  bills  drawn  on  persons  in  Asia,  Africa,  Australia,  New 
Zealand,  Japan,  Java,  the  Mauritius,  Sandwich  Islands,  Cape  of 
Qood  Hope  ;  the  East  Indies  with  their  great  marts  of  trade, 
Bombay,  Calcutta,  Madras  ;  or  China,  or  Smyrna,  or  the  other 
parts  of  the  Eastern  Mediterranean,  or  any  places  not  coming 
under  the  designation  of  Europe,  the  West  Indies,  the  United 
States,  or  other  parts  of  America. 

This  omission,  no  doubt  accidental,  does  not  exist  in  the  other 
two  Provinces. 

Eleventhly. — While  New  Brunswick  and  Nova  Scotia  long  pre- 
ceded Ontario  in  the  adoption  of  that  great  legal  reform  which 
abolished  the  objection  to  witnesses  on  the  ground  of  incapacity 
from  crime  or  interest,  and  allowed  parties  to  be  witnesses  in  there 
own  causes,  leaving  the  question  to  be  as  to  their  credibility  not 
their  competency.  (In  New  Brunswick  as  far  back  as  1856.  In 
Ontario  only  in  1869).  Yet,  in  several  respects,  the  law  in  On- 
tario is  in  advance  of  New  Brunswick,  and  in  some  degree  of  Nova 
Scotia,  such,  for  instance  as  relates  to  imprisonment  for  debt,  to 
recovery  of  landed  property  ;  to  the  discouragement  of  litigation 
by  the  difficulties  thrown  in  the  way  of  speculators  in  flaws  in 
titles  ;  by  the  powers  that  the  courts  and  judges  have  of  compell- 
ing a  reference  to  arbitration  in  suits  involving  long  and  intricate 
accounts,  the  time  occupied  in  the  trial  of  which  would  operate 
as  a  denial  of  justice  to  other  parties;  by  the  clear  and  specific 
manner  in  which  it  disposes  of  the  real  estate  of  intestates,  and 
others  to  which  it  is  not  necessary  here  to  allude. 

In  many  of  these  respects,  the  provisions  of  the  law  in  Nova 
Scotia  are  equally  excellent. 

In  New  Brunswick,  the  law  and  its  provisions  relating  to  juries, 
both  for  its  simplicity,  its  economy,  and  the  finality  resulting  from 
the  delivery  of  the  verdict  by  a  majority  after  due  time  for  con- 
sideration,— the  law  relating  to  absconding  debtors  in  dividing 
the  estate  fairly  among  the  Creditors — instead  of  securing  an  ab- 
solute preference  to  the  party  who  puts  the  process  of  the  law  in 
motion — and  some  of  the  provisions  of  the  laws  both  in  Nova 
Scotia  and  New  Brunswick  relating  to  partnerships,  executors 
and  trustees,  to  seamen,  to  wills,  to  the  property  of  married 
women,  &c.,  might  judiciously  be  imported  into  the  law  of  On- 
tario. 

Twelfthly. — With  reference  to  the  Courts,  while  an  Admiralty 
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jnrisdiotion  and  Court  exist  in  each  of  the  other  Provinces,  and 
under  the  extended  powers  given  by  a  late  act  of  the  Imperial 
Parliament,  26  and  27  Vic,  chap.  24,  is  influenciDg  the  admin- 
istration of  justice  in  a  vast  number  of  cases  of  constant  occur- 
rcDce  in  a  trading  and  maritime  community,  which  were  almost 
without  remedy  before,  and  the  benefit  of  which,  under  that  Aot, 
can  be  indefinitely  extended  to  any  of  the  Provinces, — Ontario 
with  its  vast  lake  trade  is  entirely  without  any  such  tribunal. 

Thirteenthly. — In  the  Supreme  Courts  of  the  three  Provinces, 
the  jurisdiction  is  to  the  same  extent  ;  but  in  the  Maritime  Pro- 
vinces, the  Court  of  Chancery  has  been  nominally  amalgamated 
with  the  Courts  of  Common  Law,  and  its  existence  as  a  distinct 
tribunal  abolished.  In  New  Brunswick  its  principles  and  mode 
of  procedure  remain  as  distinct  as  before  the  amalgamation  with 
the  Courts  of  Common  Law,  the  change  simply  being  that  the 
Supreme  Court  has  a  Common  Law  side,  and  an  Equity  side. 
The  same  Judge  may  sit  in  Equity  to-day  and  at  Common  Law 
to-morrow,  and  his  decision  at  Common  Law  of  to-day  be  res- 
trained by  his  decision  in  Equity  to-morrow. 

He  has  no  power,  if  in  the  progress  of  the  cause  at  Common 
Law,  it  is  found  that  the  party  would  have  a  remedy  or  relief  in 
Equity,  to  apply  the  remedy  or  give  the  relief,  it  must  be  sought 
for  on  the  Equity  side  of  the  Court. 

But  though  equitable  defences  in  actions  at  Common  Law  are 
not  provided  for  as  in  Ontario  and  Nova  Scotia,  yet,  by  Section 
26  of  the  same  Act,  it  is  declared,  ^'  That  whenever  a  demurrer 
"  will  lie  to  a  Bill  for  want  of  equity,  the  Judge  on  the  argument 
^'  may,  if  the  facts  warrant,  instead  of  dismissing  the  Bill,  order 
"  the  remedy  as  at  Common  Law,  or  he  may  make  such  other 
'^  order  as  to  proceeding  therein  on  the  Common  Law  side  of  the 
^'  Supreme  Court,  and  for  the  trial  of  the  same  on  such  terms  as 
^^  to  payments  of  costs  or  otherwise,  as  may  appear  to  him  just." 
" — Sub.  chap.  2,  2nd  vol.  Bevd.  Stats,  page  83. 

In  Nova  Scotia  the  fusion  was  more  complete.  By  chap.  123, 
Bevd.  Stats,  of  Nova  Scotia,  3rd  series,  it  is  enacted  that  the 
Supreme  Court  shall  have,  within  the  Province,  the  same  powers 
as  are  exercised  by  the  Courts  of  Queen's  Bench,  Common  Pleas, 
Chancery  and  Exchequer  in  England.  By  chap.  124,  *'  Of  pro- 
ceedings in  Equity,"  it  was  enacted — Bevd.  Stat.  431,  Sect.  1— 
that  in  that  chapter  the  term  "  Supreme  Court  "  should  "  include 
the  Equity  Judge  and  his  Courts  ;  the  term  "  the  Court,"  "  means 
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'^  the  Court  of  the  Equity  Judge,  except  otherwise  expressed  or 
^^  clearly  indicated  ]  and  jurisdiction  expressed  to  be  transferred 
'^  to  and  to  be  exercised  by  the  Supreme  Court  means  the  jurisdic- 
'^  tion  and  powers  of  the  Judge  in  Equity,  alone,  or  with  the  asso- 
''ciated  Judges,  and  of  tlie  Judges  of  the  Supreme  Court  on 
'^  Circuit,  and  of  the  Supreme  Court  Bench  on  appeals." 

^'  In  the  illness  or  absence  of  the  Equity  Judge,  or  in  cases 
''  requiring  attention  in  the  country,  the  duties  imposed  on  him 
'^  shall  be  exercised  by  the  other  Judges,  as  the  case  may  require. 
—Sect.  2. 

*'  The  Supreme  Court  has  jurisdiction  in  all  cases  formerly 
•*'  cognizable  by  the  Court  of  Chancery,  and  exercises  the  like 
<' powers  and  applies  the  same  principles  of  equity  as  justice  may 
'^  require,  and  as  has  formerly  been  administered  in  that  Court. 
*'  In  all  cases  in  the  Supreme  Court  in  which  matters  of  Law  and 
"  Equity  arise,  the  Court  before  which  they  come  for  consider- 
^^  ation,  trial,  or  hearing,  shall  have  power  to  investigate  and  de- 
''  termine  both  the  matters  of  Law  and  Equity,  or  either,  as  may 
^^  be  necessary  for  the  complete  adjudication  and  decision  of  the 
'^  whole  matter  according  to  right  and  justice,  and  to  order  such 
''  proceedings  as  may  be  expedient  and  proper  ;  and  all  writs  is- 
"  suable  out  of  Chancery  now  issue  out  of  the  Supreme  Court. — 
Sect.  3. 

^^  The  plaintiff  may  unite  several  causes  of  action  in  the  same 
''  writ,  whether  they  be  such  as  have  heretofore  been  denominated 
''  l^al  or  equitable,  or  both.  The  causes  of  action  so  united 
'^  must  accrue  in  the  same  riccht,  and  affect  all  the  parties  to  the 
"  action,  and  must  not  require  different  places  of  trial." — Sect.  7. 

When  applicable,  the  practice  of  the  Supreme  Court  was  to  be 
observed,  when  not,  the  practice  of  the  English  Court  of  Chancery, 
and  by  Section  10,  ^^  In  the  final  decision  of  cases  on  equity  prin- 
'^  ciples,  the  Court  shall  give  judgment  according  as  the  very  right 
'^  of  the  cause  and  matter  in  Law  shall  appear  to  them,  so  as  to 
'*  afford  a  complete  remedy  ^  upon  equitable  principles  applicable  ' 
'^to  the  case.  And  in  Sect.  43,  it  is  declared  lawful  for  the 
'^  plaintiff  in  replevin  or  a  defendant  in  any  cause  in  the  Sup- 
"  reme  Court,  in  which,  if  judgment  were  obtained,  he  would  be 
''  entitled  to  relief  against  such  judgment,  on  equitable  grounds, 
'^to  plead  the  facts  which  would  entitle  him  to  such  relief." 
And  the  plaintiff  may  reply  an  avoidance  of  those  facts  on  equi- 
table grounds.  And  in  ejectment,  an  equitable  defence  may  be 
set  up. 
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Immediately  following  this  Act  (by  chapter  125),  promon 
was,  notwithstanding,  made  for  a  distinct  Equity  Judge,  who  was 
to  make  rules  to  govern  the  practice  in  equity  before  him,  and  to 
hear  and  determine  all  matters  of  equity  jurisdiction,  and  to  pre- 
side in  the  Court  when  business  required,  and  in  the  absence  of 
the  Judges  of  the  Supreme  Court  from  Halifax,  to  perform  all 
the  duties  there  that  might  be  required  of  a  Judge  of  the  Sup- 
reme Court. 

There  was  to  be  an  appeal  from  his  decisions  to  the  Supreme 
Court,  in  which  he  wtA  to  sit  as  one  of  the  Judges  of  Appeal. 
He  was  also  to  sit  in  Supreme  Court  in  Banc,  and  at  Chambers, 
but  not  to  preside  at  trials  or  on  circuit,  except  in  case  of  illness 
of  a  Judge,  or  other  sufficient  cause. 

In  full  Bench,  in  cases  civil  or  criminal,  legal  or  equitable,  the 
Chief  Justice  was  to  preside;  the  Judge  in  Equity  next  to  him. 
and,  in  case  of  the  Chief  Justice's  absence,  to  preside. 

Two  years  afterwards,  in  1866,  by  29  Vic,  chap.  11,  amending 
chapters  124  and  125,  the  above  four  sections,  1,  2, 3, 7,  of  chap- 
ter 124  were  repealed,  and  the  Equity  Court  and  jurisdiction 
again  re-established.  Sec.  7  enacts,  '^  That  the  '  Supreme  Court,' 
"  and  '  the  Court,'  and  the  '  Judges  '  or  <  Judge,'  in  such  chapter, 
<<  except  when  herein  otherwise  expressed,  or  when  inconsifitent 
'<  with  the  enactments  hereof,  are  confined,  in  all  cases  of  exolns- 
<'  ive  chancery  jurisdiction,  to  the  Court  of  the  Equity  Judge, 
*<  or  the  Court  or  Judge  occasionally  exercising  the  equity  juris- 
*<  diction;  and  in  all  cases  of  concurrent  jurisdiction,  those  terms 
"  apply  alike  to  such  Court  and  Judge,  and  to  the  Supreme  Court 
<<  and  its  Judges;  and  in  all  cases  purely  at  Common  Law,  con- 
'^  tradistinguished  from  Chancery  jurisdiction,  those  terms  mean 
^'  the  Supreme  Court  and  its  Judges  alone  :  and  all  suits  or  other 
"  proceedings  for  the  redemption  or  the  foreclosure  of  mortgages 
"  under  the  24th  section,  and  for  specific  preformance  under  the 
^'  25th  section  ;  and  in  relation  to  real  estates  of  infants,  under 
<'  the  sections  from  the  5l8t  to  the  55th,  both  inclusive,  of  said 
<^  chap.  (124)  ;  and  all  proceedings,  matters  and  things  relating 
'^  to  the  custody,  care,  and  disposal  of  persons  of  unsound  mind, 
<^  and  there  estate  and  effects,  under  the  sections  from  2  to  9,  both 
'<  inclusive,  of  chap.  152  of  the  Revd.  Statutes  ;  and  also,  all 
"  proceedings  under  chap.  131  of  the  Revd.  Statutes,  third  series, 
'^  of  Hrusts  and  trustees,'  are  under  the  equity  jurisdiction  only, 
''  and  shall  be  prosecuted  and  conducted  accordingly  ;  and  the 
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'^  terms,  <  the  Supreme  Court,'  and  -  the  Court,'  and  the  <  Judges' 
^'  used  in  the  said  sections  and  chapter,  mean  the  Equity  Judge, 
"  or  the  Equity  Court,  or  the  Court  or  Judge  occasionally  exer- 
'^  cising  the  equity  jurisdiction. 

^'  But  nothing  in  either  of  the  said  chapters  124  or  125,  applies 
*^  to  or  affects  chapter  114  of  the  Revised  Statutes,  third  series, 
"  *  Of  the  sale  of  lands  under  foreclosure  of  mortgages,'  the  pro- 
"  ceedings  under  which  may  continue  to  be  in  the  Supreme  Court 
^^  and  before  the  Judges  thereof. 

'^  la  case  of  the  illness  of  the  Equity  Judge,  or  in  case  of  his 
'^absence  from  Halifax,  either  within  the  Province  on  judicial 
'^  duty,  or  for  other  cause,  or  abroad,  and  also  in  cases  requiring 
'^  attention  in  the  country  or  circuit,  and  when  the  Equity  Judge 
^'  does  not  preside,  the  duties  imposed  on  him  may  be  exercised 
^^by  the  other  Judges,  or  any  of  them  as  the  cases  may  require." 
—Sect.  8. 

"  The  Equity  Judge  has  jurisdiction  in  all  cases  formerly  cog- 
''  nizable  by  the  Court  of  Chancery,  and  exercises  the  like  powers, 
'^  and  applies  the  same  principles  of  equity  as  justice  may  require, 
"  which  were  formerly  administered  in  that  Court." — Sect.  9. 

Section  6  of  chapter  124,  which  provided,  that  in  the  absence 
of  the  Judges  of  the  Supreme  Court  from  Halifax,  the  Equity 
Judge  should  perform  all  the  duties  of  a  Judge  of  the  Superme 
Court,  was  repealed  ;  and  in  place  of  it,  it  was  enacted  in  section 
3  of  said  chapter  11,  29  Vic,  that  the  Court  of  the  Equity 
Judge  should  ''be  always  open,  and  the  other  Judges  of  the 
"  Supreme  Court  or  any  of  them,  in  cases  where  empowered,  to 
''  exercise  the  functions  of  the  Equity  Judge,  should  have  the  full 
"  powers  of  the  Court." 

The  right  of  the  Supreme  Court  to  admit  of  equitable  defences, 
was  still  retained,  section  10  says: — 

Section  10.  "  But  nevertheless  in  all  actions  at  law  in  the  Su- 
"  preme  Court,  on  the  trial  or  argument  of  which  matters  of  equi- 
''  table  jurisdiction  arise,  that  Court  has  power  to  investigate  and 
''  determine  both  the  matters  of  law  and  of  equity,  or  either,  as 
''  as  may  be  necessary  for  the  complete  adjudication  and  decision  of 
''  the  whole  matter  ;  and  also,  all  actions  at  law,  to  which  equitable 
"  defences  shall  be  set  up  in  virtue  of  the  sections  of  this  chapter, 
"  under  the  head  '  Equitable  Defences,'  from  sect.  43  to  sect.  50, 
''  both  inclusive,  are,  and  shall  continue  to  be  tried,  considered, 
"  and  adjudicated  by  the  Supreme  Court  and  its  Judges  in  the 
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''  saine  maimer  as  regards  ihe  said  several  cases  respectively,  as 
"  the  Supreme  Goart  or  tbe  Judges  thereof  had  power  to  do  when 
^^  the  Act  for  appointmg  a  Judge  in  Equity  was  passed." 

'^But  it  shall  be  lawful  for  the  Supreme  Court,  or  any  Judge 
''  of  that  Court,  before  whom  the  consideration,  trial,  or  hearing 
^^  of  any  question  of  equitable  jurisdiction,  or  any  such  mixed 
^'questions  of  law  or  equity  may  come,  if  they  or  he  shall  deem 
"  it  expedient  and  conducive  to  the  ends  of  justice  to  do  so,  to 
^^  order  the  case,  or  any  subject  matter  arising  thereon,  to  be  trans- 
*^  ferred  to  the  jurisdiction  of  the  equity  Judge,  [to  be  dealt  with 
^^  according  to  the  principles  of  equitable  jurisprudence,  and  the 
^<  exigencies  of  the  case." 

By  an  Act  passed,  chap.  2,  1870,  ''  To  improve  the  Adminis- 
tration of  Justice,"  it  is  enacted  that  the  Supreme  Court  should 
hereafter  be  composed  of  a  Chief  Justice,  a  Judge  in  Equity,  and 
five  other  puisne  Judges,  and  that  the  Judge  in  Equity  should 
not  be  required  to  attend  the  Circuits,  or  sit  in  Banc,  to  hear 
arguments,  except  on  appeals  from  the  Equity  Court,  when  he 
shall  sit  with  the  others  ;  and  further,  that  in  case  of  his  contin- 
ued absence  from  the  Supreme  Court  sitting  in  Banc,  from  iUness 
or  other  cause,  appeals  from  his  decisions  may  be  heard,  and  judg- 
ment pronounced  as  if  he  were  present. 

In  Ontario  the  court  and  judges  of  common  law  and  chancerj, 
with  their  principles  and  practice  remain  as  separate  and  distinct 
as  they  ever  were,  save  that,  as  in  Nova  Scotia,  there  is  a  provision 
that  a  defendant  or  plaintiff  in  replevin,  in  any  case  may  plead  or 
reply  the  facts,  that  on  equitable  grounds  would  afford  relief  in 
equity  against  the  judgment  at  law  if  obtained,  subject  to  the 
opinion  and  action  of  the  judge,  whether  the  same  can  or  cannot 
be  dealt  with  by  a  court  of  law  so  as  to  do  justice  between  the 
parties. 

Thus,  in  the  absence  of  any  knowledge  as  to  what  construc- 
tion may  have  been  put  or  may  yet  be  put  upon  the  first  part  of 
Section  10,  29  Vic,  chap.  11,  Nova  Scotia  Act  of  1866,  it  would 
seem  that  Nova  Scotia  in  this  respect  has  come  back  to  where 
Upper  Canada  had  remained,  except  as  to  the  sale  of  lands  under 
the  foreclosure  of  mortgages,  chap.  114,  B.evised  Statutes  403, 
and  it  is  thought,  that  in  New  Brunswick  some  material  modifi- 
cation of  the  present  system  will  at  an  early  day  have  to  be  adop- 
ted, either  by  a  more  complete  separation  or  by  a  more  comjiete 
fusion  of  the  courts  of  common  law  and  equity. 
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The  latter,  if  judiciously  accomplished,  would  probalj  be  the 
most  desirable,  as  those  who  are  compelled  to  seek  redress  in 
litigation,  expect  to  obtain,  and  ought  to  obtain  justice  full  and 
complete,  when  it  is  admitted  they  are  entitled  to  it,  without  be- 
ing sent  at  great  expense  ftrom  law  to  equity,  and  from  equity  to 
law,  to  find  it. 

Fourteenthly. — In  the  Courts  of  limited  jurisdiction  the  dis- 
tinction is  more  nominal  than  real.  Those  in  Ontario  are  the 
Country  Courts  and  the  Division  Courts,  the  former  having  juris- 
diction, subject  to  certain  exceptions,  over  personal  actions  not 
exceeding  $200  unliquidated  damages,  and  $400  when  the  dam- 
ages are  liquidated,  and  by  23  Vic,  chap.  43,  in  actions  of  eject- 
ment where  the  annual  value  of  the  premises  does  not  exceed 
$200.  The  latter  being  sub-divisions  of  the  country  with  certain 
exceptions  to  personal  actions  of  $40,  and  money  demands  of 
$100. 

In  New  Brunswick  they  are  the  Country  Courts  and  the  Mag- 
istrates' Courts  ;  the  former  having  jurisdiction,  subject  to  certain 
exceptions  similar  to  those  in  Ontario,  in  actions  ex  contractu  to 
$200,  in  torts  to  $100,  but  no  right  to  try  ejectment  ;  the  latter, 
or  Magistrates'  Courts,  in  actions  ex  contractu  to  $20,  torts  to  $8. 
The  City  Court  of  St.  John  has  an  exceptional  jurisdiction  of  its 
own 

In  Nova  Scotia  there  are  no  Country  Courts,  but  the  Magis- 
trates' Courts  have  jurisdiction  for  the  recovery  of  debts — one 
Justice  when  the  dealings  do  not  exceed  $20,  two  Justices  when 
the  whole  does  not  exceed  $80.  The  jurisdiction  being  confined 
to  the  country  where  the  debt  was  contracted^  or  the  defendant 
resides. 

In  both  Nova  Scotia  and  New  Brunswick  there  is  a  "  Court 
of  Divorce  and  Matrimonial  Causes,"  with  full  powers  to  dissolve 
marriages  a  vinculo  matrimonu,  to  declare  the  same  null  and 
void,  and  to  hear  and  determine  all  causes,  suits,  controversies, 
matters  and  questions  touching  and  concerning  marriages. 

In  both  Provinces  the  Court  is  a  branch  of  the  Supreme  Court 
and  presided  over  by  one  of  its  Judges,  specially  appointed  for 
that  purpose  in  New  Brunswick  by  commission  under  the  Great 
Seal  of  the  Province,  and  in  Nova  Scotia,  ex  officio  by  the  Judge 
itt  Equity  for  the  time  being,  who  is  for  that  purpose  termed 
"  the  Judge  Ordinary.  "  A  diflîculty  has  arisen  in  New  Bruns- 
wick from  the  Act  constituting  this  Court,  making  no  provision 
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for  the  substitution  or  appointment  of  another  Judge  to  hnipro 
hac  vice  in  case  of  the  illness  or  absence  of  the  Judge  so  appoin- 
ted by  commission,  or  his  being  prevented  by  other  causes  from 
presiding. 

In  Nova  Scotia,  the  Act  passed  in  1866  with  reference  to  this 
Court,  provided  that  during  the  illness  or  temporary  absence  of 
the  Judge  Ordinary,  the  Governor  in  Council  might  appoint  the 
Chief  Justice  or  one  of  the  Judges  of  the  Supreme  Court  to  act 
as  Judge  Ordinary,  and  by  an  Act  passed  in  1870,  this  last 
power  was  further  extended  to  meet  the  case  of  his  being  prfr 
vented  from  presiding  by  any  disqualifying  cause.  If  this  latter 
Act  does  not  come  within  section  91  of  the  British  North  Ame- 
rica Act,  1867,  the  difficulty  in  New  Brunswick  can  be  removed 
by  local  legislation.  This  di£ference,  therefore,  at  present  exists 
between  those  two  Provinces  on  that  subject.  In  both  Provinces, 
powers  are  given  to  the  Court  to  enforce  its  decreees,  and  in  case 
of  divorce  on  the  ground  of  adultery,  to  determine  whether  the 
wife's  right  of  dower,  or  the  husband's  tenancy  by  the  courtesy 
shall  bo  divested  or  not. 

In  New  Brunswick  the  grounds  of  divorce,  a  vinculo,  are 
limited  to  impotence,  adultery,  and  consanguinity  within  the 
degrees  prohibited  by  the  32  Henry  VIII.,  touching  marriages 
and  pre-contracts. 

In  Nova  Scotia  they  are  extended  to  include  cruelty  and  pre- 
contract. 

In  New  Brunswick  there  is  an  express  provision  that  the 
divorce  a  vinculo  on  the  ground  of  adultery,  shall  not  in  any  way 
affect  the  legitimacy  of  the  issue.  In  Nova  Scotia  there  is  no  such 
provision,  perhaps  not  deemed  necessary.  In  bothProvinces  pro- 
visions are  made  for  appeal  from  the  decision  of  the  Judge  to  the 
Supreme  Court,  and  in  New  Brunswick  from  the  Supreme  Court 
to  the  Privy  Council  in  England. 

In  Ontario  there  is  no  statute  constituting  a  Court  of  marriage 
and  divorce. 

In  New  Brunswick  and  Nova  Scotia  the  Supreme  Court  being 
the  sole  Superior  Court,  there  is  no  Court  of  appeal  from  its  de- 
cisions, except  to  the  Judicial  Committee  of  the  Privy  Council 
in  England,  which,  owing  to  the  great  expense  attending  any  appel- 
late proceedings  therein,  is  practically  of  no  avail  to  the  great 
mass  of  the  people  in  those  two  Provinces. 

In  Ontario  a  Court  of  Appeal  is  constituted,  composed  of  the 
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Judges  for  the  time  being  of  its  Superior  Courts,  of  Queen's 
Bench,  Chancery,  and  Common  Pleas,  with  power  to  the  Grover- 
nor  General  to  appoint  any  retired  Judge  of  one  of  the  said 
Courts  to  be  the  Chief  Justice,  or  au  additional  Judge  of  the 
said  Court  of  Error  and  Appeal, 

Thus  Ontario  is  the  only  one  of  the  three  Provinces  which 
affords  to  the  litigants  therein,  without  resort  to  a  distant  and 
most  expensive  tribunal,  the  opportunity  of  an  appeal  to  a  Court 
composed  of  Judges  other  than  those  of  the  particular  Court  in 
which  the  complainant  may  justly  conceive  that  he  has  been  con- 
demned or  deprived  of  his  rights  contrary  to  law. 

In  Ontario  the  Senior  Judge  of  the  County  Court  is,  ex  officio 
Judge  of  the  Surrogate  Court. 

In  New  Brunswick  and  Nova  Scotia  the  Surrogate  Judge  of 
Probate  is  appointed  directly  to  that  office  by  the  Governor  in 
Council. 

In  Ontario,  the  Surrogate  Court  may  order  any  question  of 
fact,  arising  in  any  proceeding  before  it,  to  be  tried  by  a  Jury 
before  the  Judge  of  the  Court,  when  such  trial  would  take  place 
in  the  County  Court  in  the  ordinary  manner. 

In  New  Brunswick  and  Nova  Scotia,  the  Probate  Courts  have 
no  such  power. 

Fifteenthly. — With  reference  to  executors  and  administrators, 
an  important  provision  exists  both  in  Ontario  and  Nova  Scotia 
relative  to  the  law  of  evidence  in  suits  arising  out  of  matters 
with  deceased  parties  in  which  issue  has  been  joined,  and  a  trial 
or  any  enquiry,  is  being  had,  namely,  that  it  shall  not  be  compe- 
tent for  the  survivor  or  survivors,  being  a  party  or  parties  to  the 
suit,  or  their  wives,  to  give  evidence  on  their  own  behalf,  of  any 
dealings,  transactions,  or  agreements  with  the  deceased,  or  of  any 
statements  or  acknowledgments  made,  or  words  spoken  by  decea- 
sed, or  any  conversation  with  deceased  ;  but  such  parties  may  be 
compelled  to  give  evidence  on  behalf  of  deceased. 

This  apparently  fair  policy  has  not  been  adopted  in  New 
Brunswick,  and  is  not  in  accordance  with  the  law  in  England, 
perhaps  because  it  is  depriving  one  party,  without  any  fault  of 
his  own,  of  an  advantage  which  both  possessed  ;  and  perhaps 
because  the  knowledge  that  such  an  advantage  may  be  lost, 
induces  parties  more  to  reduce  their  agreements  to  writing,  and 
thereby  avoid  unseemly  conflicts  of  testimony. 
In  Nova  Scotia,  the  proceedings  against  executors  and  admi- 
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nistrators  cum  testamento  annexa  have  been  simplified  on  behalf 
of  legatees  by  permitting  actions  at  Common  Law,  and  in  the 
same  Act,  for  enabling  executors  appointed  trustees  by  a  will, 
or  trustees  appointed  by  deed,  to  be  relieved  of  their  trust  or 
executorship  by  an  application  to  the  Supreme  Court,  or  to  be 
removed  on  an  application  in  the  same  way  by  any  one  interested 
in  the  execution  of  the  trust. 

In  the  course  of  the  work,  Mr.  Butler's  Alphabetical  Index  of 
the  Canadian  Statutes,  from  1859  to  1867,  has  been  continued. 
So  far  as  Ontario  is  concerned,  from  1867  to  the  present  day, 
and  the  New  Brunswick  index,  first  prepared  and  referred  to 
above,  has  also  been  further  continued  to  the  present  time. 

There  are  many  other  differences  which  will  be  observed  by  an 
examination  of  the  schedules  annexed,  but  it  is  obvious  that  any 
review  of  a  subject  so  comprehensive  as  the  legislation  of  three 
Provinces  must  be  more  or  less  imperfect,  unless  made  by  per- 
sons familiar  with  the  construction  put  upon  the  Statutes  of  each 
Province  by  the  Courts  of  each  Province.  A  knowledge  of  the 
decisions  of  the  Courts  in  one  Province  alone  might  very  erro- 
neously lead  a  party  to  suppose  that  inadvertencies  or  omissions 
existed  in  the  Statutory  Laws  of  the  other  Provinces,  which  an 
aquaintance  with  the  decisions  pf  the  Courts  of  those  Provinces 
might  show  was  not  the  case,  but  a  knowledge  of  which  could 
only  be  obtained  by  their  being  brought  forward  or  quoted  in 
the  discussion  on  those  differences  themselves. 

Opinions  of  the  Statutes  as  found  in  the  Statute  Book,  withont 
knowing  how  far  the  practical  operation  of  those  Statutes  may 
have  been  extended  or  narrowed  by  the  critical  examination  to 
which  they  would  be  subjected  in  the  process  of  judicial  enquiry, 
must  be  subject  to  inaccuracies. 

The  instructions  given  to  me  being  simply  to  prepare  for  a 
Commission  hereafter  to  be  issued — ^not  to  recommend  or  pro- 
pose any  form — »I  have  confined  my  labor  solely  to  pointing  out 
the  differences;  but  there  can  be  no  doubt  that  an  excellent 
practical  Code  of  Law,  simple  in  its  language,  easily  understood, 
expeditious  and  economical  in  its  administration,  could  be  for- 
med from  a  judicious  selection  of  the  best  of  the  Laws  of  each  of 
the  Provinces  by  men  who  were  severally  acquainted  with  each- 

J.  H.  Gbat. 
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LE  DROIT  CONSTITUTIONNEL  DU  CANADA* 

(^Suite  et  fin,) 

IL— QUELLES   SONT   LES    AUTORITÉS  COMPÉTENTES  POUR 
DÉCIDER  LES  QUESTIONS  CONSTITUTIONNELLES. 

Nous  avons  déjà  eu  occasion  d'indiquer  cette  autorité,  en  dis- 
cutant la  valeur  des  traités  internationaux  ;  il  n'est  peut  être 
hors  d'à  prgpos  d'insister  plus  longuement  sur  ce  sujet  important. 

Il  est  évident  qu'aucune  législature  ne  peut  être  juge  des  ques- 
tions constitutionnelles.  Le  jour,  où  la  Législature  d'Ottawa  se 
permettra  de  décider  de  la  validité  d'une  loi  d'une  legislature 
locale,  verra  disparaître  la  liberté  et  l'indépendance  des  provinces 
confédérées. 

On  prétend  que  la  décision  des  questions  constitutionnelles 
appartient  exclusivement  à  l'Exécutif  des  divers  gouverne- 
ments supérieurs  ;  on  cite  à  l'appui  de  cette  prétention  les  clauses 
56  et  90  de  l'Acte  de  l'Amérique  Britannique  du  Nord,  1867. 
La  clause  56  déclare  que  la  Eeine  en  Conseil  pourra  désavouer 
toute  législation  de  la  Puissance  dans  les  deux  années  de  sa 
transmission  au  Secrétaire  d'Etat,  à  Londres;  et  ''ce  désaveu 
étant  signifié  par  le  Gouverneur  Général,  par  discours  ou  mes- 
sages à  chacune  des  Chambres  du  Parlement,  ou  par  proclamation, 
annuîlei'a  Vacte  à  compter  du  jour  de  telle  signification.^*  La 
clause  90  contient  une  disposition  analogue  à  propos  des  lois  des 
législatures  locales,  avec  cette  différence  que  le  désaveu  doit-être 
fait  durant  l'année  par  le  Gouverneur  Général,  au  lieu  de  la 
Keine  en  Conseil,  et  qu'il  doit-être  publié  par  le  Lieutenant 
Gouverneur  de  la  Province. 

Il  n'entre  pas  dans  le  cadre  d'une  revue  légale  de  discuter  la 
valeur  politique  de  cette  vaste  prérogative  du  droit  de  veto,  qui 
s'est  déjà  fait  cruellement  sentir  sur  les  chambres  du  Parlement 

*  Dans  la  première  partie  de  notre  travail,  p.  202  nous  affirmons 
"  qu'aux  Etats  Unis,  les  traités  n'obtiennent  force  de  loi  que  par  la 
sanction  du  Congrès."  Nous  avons  omis  de  dire  qu'il  ne  s'agissait 
que  des  traités  qui  disposent  des  fonds  publics  ou  du  territoire  de  la 
République.  On  sait  en  effet  que  la  plupart  des  traités  Américains 
lont  ratifiés  par  le  Président  avec  le  consentement  du  Sénat. 
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du  Canada  dans  le  rejet  de  la  loi  fédérale  réduisant  le  salaire  du 
Gouverneur  Général  de  $50000  à  $35000.  Ce  qu'il  nous  faut 
rechercher,  c'est  son  effet  purement  légal.  On  ne  saurait  sou- 
tenir qu'elle  constitue  l'autorité  compétente  pour  décider  de  la 
constitutionalité  des  lois.  Il  est  évident  que  le  droit  de  veto  est 
non  pas  un  droit  judiciaire,  mais  un  droit  administratif,  d'après 
lequel  les  lois  pourront  être  désavouées,  non  pas  seulement  pour 
cause  d'invalidité,  mais  pour  des  considérations  d'ordre  public  ou 
politique  ;  et  de  fait  le  désaveu  du  bill  du  balaire  du  Ck)uvemeur 
Général  nous  offre  un  exemple  pratique  fort  remarquable  de  la 
vérité  de  cette  proposition. 

L'on  a  sans  doute  observer  qu'il  ne  suffit  pas  que  le  veto  ait 
été  apposé  ;  il  faut  encore  qu'il  ait  été  signifié.  Supposons  que 
le  Lieutenant-Gouverneur  de  la  Province  en  refuse  la  significa- 
tion à  la  Législature  Locale,  ou  encore  qu'une  loi  inconstitution- 
nelle ne  soit  pas  désavouée  ;  soutiendra-tH)n  que,  si  la  loi  ainsi 
désavouée  ou  non,  est  nulle  constitionnellement,  les  tribunaux 
devront  l'appliquer  tant  que  le  veto  ne  sera  pas  parfait  ?  Une 
telle  prétention  est  trop  absurde  pour  être  soutenue.  Il  est  évi- 
dent que  le  pouvoir  de  juger  les  questions  constitutionnelles  doit 
nécessairement  résider  ailleurs  que  dans  le  conseil  exécutif  ou 
législatif.  Les  tribunaux,  ces  gardiens  des  lois  de  l'Empire  et  de 
celles  de  la  Puissance  et  des  Provinces,  voilà  l'autorité  chargée 
exclusivement  du  soin  de  maintenir  la  Constitution.  Mais  quels 
tribunaux  ?     Ceux  de  la  Puissance  ou  ceux  des  Provinces  ?  . 

La  Puissance  n'a  pas  encore  de  tribunaux  propres.  La  créa- 
tion d'une  Cour  Suprême  depuis  si  longtemps  promise  est 
encore  attendue.  Néanmoins  ses  attributions  sont  déterminées 
d'une  manière  tellement  précise  dans  l'acte  constitutionnel,  qu'il 
est  permis  d'en  parler.  La  section  101  de  l'Acte  de  l'Amérique 
du  Nord,  1867,  déclare:  "Le  Parlement  du  Canada  pourra 
adopter  des  mesures  à  l'effet  de  créer,  maintenir  et  organiser  une 
cour  générale  éC appel  pour  le  Canada,  et  établir  des  tribunaux 
additionnels  pour  la  meilleure  administration  des  lois  du 
Canada.''  La  Cour  Suprême  de  la  Puissance  sera  donc  essen- 
tiellement une  cour  de  juridiction  d'appel  pour  toute  Tétendue 
du  Canada  ;  et  la  juridiction  de  première  instance,  qui  est  donnée 
aux  tribunaux  additionnels,  pour  l'application  des  lois  de  la 
Puissance  seulement,  lui  est  par  là  même  interdite.  On  ne  peut 
rien  trouver  dans  cette  constitution  de  la  Cour  Suprême  ou  de 
ces  tribunaux  additionnels,  apparemment  semblables  à  la  Cour 
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Suprême  et  aux  Cours  de  Circuits  des  Etats  Unis,  qui  limite 
l'examen  des  questions  constitutionnelles  à  ces  cours  de  justice. 

Puisque  la  Cour  Suprême  sera  uniquement  une  cour  d'appel 
pour  toute  la  Puissance,  il  faut  nécessairement  conclure  qu'elle 
ne  pourra  avoir  plus  de  pouvoirs  que  la  cour  dont  il  sera  appel. 
Ainsi  donc  tous  les  tribunaux  du  pays  sont  chargés  du  soin  de 
décider  les  conflits  constitutionnels. 

On  objecte  que  les  tribunaux  sont  les  créatures  du  Gouverne- 
ment ou  du  Parlement  ou  des  deux  pouvoirs  à  la  fois,  et  que  ce 
serait  renverser  l'ordre  public  et  politique  que  de  les  investir  du 
droit  de  prononcer  sur  la  validité  des  actes  du  corps  législatif. 
Nous  avons  touché  cette  objection  à  propos  des  traités;  mais  il 
est  important  de  nous  y  arrêter  plus  longuement.  Les  cours  de 
justice  ne  sont  certainement  pas  les  serviteurs  des  autorités  gou- 
vernementales qui  siègent  soit  à  Ottawa,  soit  à  Québec.  La  source 
première  de  leur  juridiction  se  trouve  non  pas  dans  les  actes  du 
Parlement  Colonial,  mais  dans  les  Statuts  et  les  lois  de  l'Empire 
et,  on  pourrait  ajouter,  primativement  dans  la  personne  du  Sou- 
verain. Il  n'est  donc  que  trop  juste  que  les  tribunaux,  au  nom 
de  l'Empire,  au  nom  du  Souverain,  déclarent  invalides  dos 
ordonnances  passées  contre  leur  volonté. 

D'ailleurs  c'est  un  principe  du  droit  constitutionnel  Anglais 
que  l'interprétation  comme  l'application  des  lois  appartient  au 
pouvoir  judiciaire.  Suivant  la  fière  expression  de  Chitty  * 
"  the  House  of  Lords  in  the  interpretation  of  the  laws  is  omni- 
potent ;  that  is  free  from  the  control  of  any  superior  authority 
provided  by  the  constitution."  Toutes  les  juridictions  judiciaires 
de  l'Empire  ont  d'ailleurs  cette  suprématie,  puisque  la  Chambre 
des  Lords  comme  notre  Cour  du  Banc  de  la  Reine,  ou  le  Conseil 
Privé,  n'est  q'une  cour  d'appel. 

Et  en  vertu  de  quel  droit  la  Législature  peut-elle  invoquer 
qu'elle  n'est  pas  responsable  de  ses  actes  au  pouvoir  judiciaire. 
N'est-il  pas  vrai  que  lorsqu'elle  viole  la  Constitution,  elle  ne  cons- 
titue plus  un  pouvoir  législatif,  mais  purement  et  simplement  un 
pouvoir  usurpateur?  La  section  129  ne  déclare-t-elle  pas 
qu'elle  ne  peut  changer  les  lois  existantes  qu'en  se  conformant  à 
la  Constitution,  que  "  conformément  à  l'autorité  du  Parlement  ou 
de  cette  législature  en  vertu  du  présent  acte?"  La  loi  n'est  donc 
pas  changée  lorsque  le  législateur  excède  ses  pouvoirs,  et  évidem- 

♦  Chitty  on  Blackstone,  vol.  1,  p.  117. 
Vol.  I.  u  No.  3. 
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ment,  le  jage  qui  maintient  la  loi  et  ignore  Facte  de  Tiisiirpatear 
remplit  un  devoir  sacré.  £t  s^il  arrivait  que  la  magistrature 
abuserait  de  son  autorité  supérieure,  ne  peuiK)n  pas  encore  ajouter 
que  le  remède  est  entre  les  mains  de  la  L^slature  en  forçant  le 
juge  de  justifier  devant  elle  de  sa  bonne  conduite? 

D'ailleurs  ce  droit  d'appréciation  des  actes  des  législatures 
coloniales  ou  inférieures  n*est  pas  nouveau  dans  le  droit  public 
Anglais.  Il  a  été  maintes  fois  exercé  par  les  tribunaux  de  TEm- 
pire  et  des  Colonies  ;  et  il  suffit  de  référer  aux  autorités  suivantes 
pour  s'assurer  qu'il  y  est  incontestable.  * 

La  question  a  été  récemment  soulevée  et  discutée  avec  autant 
de  talent  que  de  science  devant  la  Cour  Suprême  de  Terreneuve, 
dans  la  célèbre  cause  de  Carter  v.  Le  Mesurier,  décidée  le  20 
Mai  1870,  et  rapportée  au  6me.  volume  du  Canada  Law  Journal . 

Les  requérants  pour  bref  de  prohibition  contre  tous  les  membres 
d'un  comité  d'élection  se  plaignaient  d'irrégularité  et  illégalité 
de  leur  part.  Le  Procureur-Général  comparut  pour  eux  et  pro- 
testa contre  l'intervention  judiciaire  dans  ce  qu'il  considérait  les 
procédés  de  l'Assemblée  Législative. 

"  The  Committee,"  disait-il,  "  being  a  part  of  the  Assembly 
"  itself,  and  being  appointed  by  that  body  for  the  purpose  of  con- 
"  ducting  and  determining  an  inquiry  into  the  claims  of  certain 
"  parties  to  seats  in  the  House,  to  prohibit  it  from  proceeding  in 
"  accordance  with  the  orders  of  thie  House  would  be  an  illegal 
"  interference  with  the  exclusive  powers  and  privileges  of  the 
"  Assembly,  for  which  no  authority  or  precedent  could  be  found." 

Le  Banc  à  l'unanimité  lui  répondit: — "Both  Houses  of  the 
"  Assembly  possess,  as  incident  to  their  existence,  all  rights  ne- 
"  cessary  for  the  due  discharge  of  their  legitimate  functions,  but 
"  the  judgment  of  the  Judicial  Committee  of  the  Privy  Council, 
"  in  a  case  which  arose  in  Newfoundland  thirty- two  years  ago, 
"  Kielley  v.  Carson^  and  has  been  affirmed  by  several  other  deci- 
"  sions  in  the  same  High  Court  of  Appeal,  has  denied  and  for 
"  ever  set  at  rest  the  pretensions  which  once  were  raised  by 
"  Colonial  Legislatures,  that,  under  the  assumption  that  the 
''  Law  of  Parliament"  applied  to  them,  their  will  was  law,  and 


•  Kielly  v.  Carson^  4  Moore,  P.  C.  63;  Fenton  v.  Hampton^  U  i<l- 
347  ;  Loyle  v.  Falconer,  L.  R.  1  P.  C.  328  ;  Re  Brown,  33  L.  J.  (N.S.) 
Q.  B.  193  ;  Cuvillier  v.  Ai/lwin,  2  Knapp,  72  ;  Bank  of  Australia  v.  Nias, 
16  Q.  B.  733  ;  Craw  v.  Ramsay,  Vaugb,  292. 
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"  their  proceedings  were  unexaminable  by  the  Superior  Courts. 
"  It  is  altogether  visionary  to  imagine  that  any  Legislative  As- 
"  sembly,  body  or  person,  possesses  under  British  rule  supremacy 
*'  over  the  law  in  any  particular  wbatsoever.  Even  the  prototype 
"  of  Colonial  Legislatures  does  not  claim  for  itself  any  such 
"  power,  for  in  a  recent  work  of  no  ordinary  ability  upon  Parlia- 
"  mentary  Government  in  England,  I  find  the  following  passage  : 
"  *  No  mere  resolution  of  either  House,  or  joint  resolution  of  both 
"  Houses,  will  suflSce  to  dispense  with  the  requirements  of  an 
"  Act  of  Parliament,  even  although  it  may  relate  to  something 
**  which  directly  concerns  but  one  Chamber  of  the  Legislature:  ' 
"  Todd's  Parliamentary  Government,  260." 

Enfin  si  la  question  était  même  tout-à-fait  nouvelle  parmi 
nous,  il  faudrait,  la  résoudre  dans  le  même  sens,  sur  la  seule  au- 
torité de  la  jurisprudence  des  Etats  Unis,  établie  sous  un  régime 
constitutionnel  presqu' identique. 

A  une  époque  aussi  reculée  que  1803,  à  Tenfance  même  de  la 
République,  la  Cour  Suprême  des  Etats  Unis  proclamait  ce  prin- 
cipe comme  d'ordre  public  et  de  l'essence  même  des  institutions 
fédérales.  "  If  an  act  of  the  legislature,"  disait-elle  *  repug- 
nant to  the  constitution,  is  void,  does  it,  notwithstanding  its  in- 
validity, bind  the  courts,  and  oblige  them  to  give  it  eflfect  ?  Or, 
in  other  words,  though  it  be  not  law,  does  it  constitute  a  rule  as 
operative  as  if  it  was  a  law  ?  This  would  be  to  overthrow  in 
fact  what  was  established  in  theory  ;  and  would  seem,  at  first 
view,  an  absurdity  too  gross  to  be  insisted  on.  It  shall,  however, 
receive  a  more  attentive  consideration. 

"  It  is  emphatically  the  province  and  duty  of  the  judicial 
department  to  say  what  the  law  is.  Those  who  apply  the  rule 
to  particular  cases  must  of  necessity  expound  and  interpret  that 
rule.  If  two  laws  conflict  with  each  other,  the  courts  must 
decide  on  the  operation  of  each.  So  if  a  law  be  in  opposition  to 
the  constitution  ;  if  both  the  law  and  constitution  apply  to  a  par- 
ticular case,  so  that  the  court  must  either  decide  the  case  con- 
formably to  the  Law,  disregarding  the  constitution  ;  or  conform- 
ably to  the  constitution,  disregarding  the  law  ;  the  court  must 
determine  which  of  these  conflicting  rules  governs  the  case.  This 
is  of  the  very  essence  of  judicial  duty. 
"  If  then- the  courts  are  to  regard  the  constitution;  and  the 

*  Marbnry  v.  Madison^  1  Cranch  177. 
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constitutioa  is  superior  to  any  ordinary  act  of  the  L^slature, 
the  constitution,  and  not  such  ordinary  act,  must  govern  the  case 
to  which  they  both  apply. 

"  Those  then  who  controvert  the  principle  that  the  constitu- 
tion is  to  be  considered,  in  court,  as  a  paramount  law,  are  reduced 
to  the  necessity  of  maintaining  that  courts  must  close  their  eyes 
on  the  constitution,  and  see  only  the  law. 

"  This  doctrine  would  subvert  the  very  foundation  of  all  writ- 
ten constitutions.  It  would  declare  that  an  act  which,  according 
to  the  principles  and  theory  of  our  government,  is  entirely  void; 
is  yet,  in  practice,  completly  obligatory.  It  would  declare,  that 
if  the  Legislature  shall  do  what  is  expressely  forbidden,  such  act, 
notwithstanding  the  express  prohibition,  is  in  reality  effectual. 
It  would  be  giving  to  the  legislature  a  practical  and  real  omnipo- 
tence, with  the  same  breadth  which  professes  to  restrict  their 
powers  within  narrow  limits.  It  is  prescribing  limits,  and 
declaring  that  those  limits  may  be  passed  at  pleasure." 

En  1829  le  principe  fut  encore  affirmé  par  le  même  tribunal 
dans  la  cause  de  Bank  of  Hamilton  v.  Dudley^s  Lessee,  * 
Per  Marshall  C.  J.  : — "  The  judicial  department  of  every  govern- 
ment is  the  rightful  expositor  of  its  laws  ;  and  emphatically  of 
its  supreme  law.  If  in  a  case  depending  before  any  court,  a 
legislative  act  shall  conflict  with  the  Constitution,  it  is  admitted 
that  the  court  must  exercise  its  judgment  on  both,  and  that  the 
Constitution  must  control  the  act.  The  court  must  determine 
whether  a  repugnancy  does  or  does  not  exist,  and  in  making  this 
determination,  must  construe  both  instruments.  That  its  cons- 
truction of  the  one  is  authority,  while  its  construction  of  the 
other,  is  to  be  disregarded,  is  a  proposition  for  which  this  Court 
can  perceive  no  reason." 

Le  language  que  tiennent  les  tribunaux  des  Etats  est  aussi 
précis.  "  The  right"  disait  en  1815  le  juge  Martin  pour  la 
Cour  Suprême  de  l'Etat  de  la  Louisiane  f  "  which  courts  of 
justice  have  to  refuse  their  co-operation  to  the  execution  of  un- 
constitutional laws  is  no  longer  a  question.  It  results  from  the 
obligation  contracted  by  the  judges  to  support  the  Constitution, 
the  fundamental  and  Supreme  Law  of  the  State,  which  no 
authority  can  shake." 

•  2  Peters  524. 

t  Johnson  v.  Duncan^  1  Martin  N.S.  664. 
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Eq  1826,  le  juge  Porter  pour  la  même  cour  disait.  *  "  The 
couDsel  for  the  plaintiff  on  the  argument  of  the  cause,  went  at 
some  length  into  the  question,  whether  this  court  had  the  power 
to  pronounce  an  act  of  the  legislature  unconstitutional.  Were 
the  question  doubtful,  the  authorities  he  read  might  well  be  con- 
sidered as  settling  it  ;  but  any  reference  to  them,  to  support  the 
position  assumed  was  unnecessary  in  this  court.  It  is  a  subject  on 
which  we  never  had  a  doubt,  nor  have  any  at  this  moment." 

III. — DANS    QUELS    CAS    UNE   LOI   PEUT-ELLE   ETRE   DÉCLARÉE 

INCONSTITUTIONNELLE  ? 

Aux  termes  de  l'Acte  de  l'Amérique  Britannique  du  Nord, 
1867,  il  importe  peu  que  le  pouvoir  de  législater  accordé  à  cha- 
cune des  législatures  ait  été  exercé  ou  non.  Bien  différente  sous 
ce  rapport  des  législatures  des  Etats  de  l'Union  Américaine,  leur 
juridiction  respective  est  exclusive,  et  leur  silence  sur  une  matière 
de  leur  compétence  ne  justifie  pas  une  législation  émanant  d'une 
autre  source  que  celle  indiquée  par  l'Acte  Fédéral.  Aux  Etats- 
Unis,  c'est  un  principe  depuis  longtemps  établi  que  les  Etats 
peuvent  passer  des  lois  de  faillite  en  l'absence  de  telles  lois  de 
la  part  du  Congrès  ;  parce  que  la  constitution  américaine  n'est 
pas  exclusive  sous  ce  rapport.  Au  Canada,  au  contraire,  quand 
bien  même  l'Acte  concernant  la  faillite  1869  serait  abrogée,  les 
législatures  locales  ne  pourraient  y  suppléer  en  aucune  manière 
pour  leurs  provinces  respectives.  C'est  ce  qui  résulte  évidemment 
des  termes  de  la  constitution.  Uautorité  exclusive  du  Parlement 
du  Canada  ou  des  législatures  locales  s^ étend  etc.  f  "  As  the 
plan"  dit  un  jurisconsulte  d'une  haute  autorité  en  parlant  du 
système  fédéral  des  Etats-Unis  J  aimes  only  at  a  partial  union 
or  consolidation,  the  state  governments  would  clearly  retain 
all  the  rights  of  sovereignty,  which  they  before  had,  and  which 
were  not,  by  that  act,  exclusively  delegated  to  the  United-States. 
This  exclusive  delegation,  or  rather  this  alienation  of  state  sove- 
reignty, whould  only  exist  in  three  cases  :  where  the  constitution 
in  express  terms  granted  an  express  authority  to  the  Union.  Th® 
last  clause  but  one  in  the  eight  section  of  the  first  article,  provi- 

•  //«  Breton  v.  Morgan,  4  Martin  N.S.  138. 

t  Voir  sections  91  et  92  de  l'Acte  de  l'Amérique  du  Nord,   1867, 
citées  plus  haut. 

\  Story,  Com.  on  the  Constitution  of  U.  &.  §  199. 
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des  expressly,  that  congress  shall  exercise  exclusive  legislation 
over  the  district  to  be  appropriated  as  the  seat  of  government. 
This  answers  to  the  first  case.  Story  ajoute  :  "  The  correctness 
of  these  rules  of  interpretation  has  never  been  controverted,  and 
they  have  been  often  recognized  by  the  Supreme  Court." 

Une  règle  d'une  haute  importance  dans  la  décision  des  ques- 
tions constitutionnelles  veut  que  les  tribunaux  ne  prononcent  l'in- 
validité des  lois  que  lorsqu'elle  est  claire  et  incontestable  ;  et  à 
cet  égard  la  jurisprudence  de  nos  voisins  est  encore  notre  guide. 

Brooks  vs.  Wei/man^  *  by  the  Court  :  **  We  reserve  to  our- 
selves the  authority  to  declare  null  any  legislative  act  which  shall 
be  repugnant  to  the  constitution  ;  but  it  must  be  manifestly  so, 
not  susceptible  of  doubt." 

Johnson  vs.  Duncan ^  f  Derbigny  J.  '*  This  Court  has 
already  had  occasion  to  express  their  opinion  in  the  case  of  the 
SpuUcs  of  Edward  Brooks  vs.  Wei/man;  but  they  have  also 
there  expressed  their  sense  of  the  circumspection  with  which  such 
a  right  ought  to  be  exercised.  It  is  only  in  cases  where  the  in- 
compatibility of  the  law  with  the  constitution  is  evident  that 
courts  will  go  to  the  length  of  declaring  null  an  act  which  ema- 
nates from  legislative  authority.  " 

Nicholson  vs.  Thompson  X  Martin  J.  '*  The  Judges  of  this 
Court  have  always  considered  themselves  as  the  guardians  of 
the  constitutional  rights  of  the  people,  and  as  such  autorized 
to  pronounce  on  the  constitutionality  of  the  acts  of  the  two 
other  departments  of  government;  but  we  cannot  say,  that 
any  act  of  theirs  is  unconstitutional  unless  it  be  manifestly  so, 
and  the  question  is  not  susceptible  of  doubt.  Syndics  of 
Brooks  V.  ir<fywi«w,  3  Mart.  12.  In  the  case  of  Johnson 
v.  Duncan  ct  a/.,  SifndicSy  Id.  553.  we  held  that  it  is  only 
in  case  where  the  incompatibility  of  the  Law  with  the  cons- 
titution is  evident,  that  courts  will  go  the  length  of  declaring 
null  an  act  which  emanates  from  legislative  authority.  In 
Fletcher  V.  Pccky  6  Cranch,  ST,  Chief  Justice  Marshall,  says  ; 
''  the  question  whether  a  law  be  void  for  its  repugnancy  to  the 
^'  constitution,  is  at  all  times,  a  question  of  much  delicacy,  which 
'^  ought  seldom  if  ever  to  be  decided  in  the  affirmative  in  a 
**  doubtful  case, 

•  1  Martin»  X.  S.,  3Sl  (1813,)  f  2  Martin  N.  S.  654  (1815). 

t  5  Robinson,  404  (1S43). 
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"  It  is  not  on  slight  implication,  and  vague  conjecture,  that  the 
^'  L^islature  is  to  be  pronounced  to  have  transcended  its  powers, 
'^  and  its  acts  to  be  considered  as  void.  The  opposition  between 
^'  the  constitution  and  the  law,  should  be  such,  that  the  judge 
"  feels  a  clear  and  strong  conviction  of  their  incompatibility  with 
^'  each  other" 

Egde  v.  The  Planters  Bank  of  Mississipi^  8  Rob.  422,  Per 
Bullard,  J  ;  "No  adjudged  case  has  been  referred  to  in  support  of 
this  position,  and  a  very  strong  case  must  be  made  out  to  enduce 
us  to  declare  the  Law  of  a  neighbouring  State  unconstitutional, 
especially  when  it  appears  that  the  purpose  of  the  law  was  in  a 

great  measure  remedial But  this  court  will  not 

in  any  case  of  serious  doubt  as  to  the  constitutionality  of  laws, 
pronounce  them  void  especially  when  their  operation  is  to  protect 
our  own  citizens  from  injuries  arising  from  the  abuse  of  the 
banking  power." 

The  State  v.  The  Judge  of  the  ^th  Judicial  District,  Per 
Eustis,  C.J:  "To  determine  on  the  constitutionality  of  laws,  the 
question  whether  the  legislative  branch  of  the  Government  has  or 
not  transcended  its  power,  is  the  highest  and  most  important  act 
which  the  judiciary  can  be  called  upon  to  perform,  and  in  the 
exercise  of  this  responsible  and  delicate  power,  courts  are  bound' 
to  proceed  with  the  greatest  circumspection  and  deliberation.  It 
has  always  been  held  that  the  presumption  must  always  be  in 
favour  of  the  validity  of  laws,  and  that  no  law  ought  to  be  held 
unconstitutional,  and  consequently  void  and  of  no  effect  unless 
its  opposition  to  the  constitution  be  clear  and  free  from  doubt. 
It  must  be  conceded  that  there  is  no  article  of  the  constitution 
with  which  this  Statute  is  clearly  or  directly  in  conflict,  and  its 
repugnancy  to  the  constitution  is  supported  exclusively  by  im- 
plication. AVithout  answering  each  argument  of  the  respondent  in 
detail,  we  think  they  will  all  be  met  by  giving  our  views  as  to 
the  judicial  power  as  created  by  the  constitution. 

"  The  judicial  powei:  shall  be  vested  in  a  Supreme  Court,  in 
District  Courts,  and  in  Justice  of  the  Peace,  Art.  63.  This  cer- 
tainly means  that  the  whole  judicial  power,  (the  power  of  deter- 
mining all  cases  without  exception  or  reserve,)  is  vested  in  these 
three  classes  of  magistracy,  and  in  establishing  this  power  to  pro- 
vide for  the  determination  of  every  case  of  injury,  the  convention 
which  framed  the  constitution  acted  on  the  elementary  principle 
in  the  English  Law,  in  reference  to  which  our  constitution  in  the 
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United  States  have  all  been  made,  that  every  right  when  with- 
held must  have  a  remedy,  and  every  wrong  its  proper  redress."  (*) 

IV. — DE  LA  C0NST1TUTI0NALITÉ   DE   LA    LOI  CONCERNANT  L'U- 

NION   ST.   JACQUES   DE    MONTRÉAL  ET    DE   QUELQUES 

DISPOSITIONS   DE   L'ACTE     CONCERNANT    LA 

FAILLITE,    1869. 

Ce  n'est  pas  notre  intention  de  discuter  la  valeur  des  motifs  de 
la  décision  de  l'honorable  juge  Torrance  dans  la  cause  de  Bélish 
vs.  r  Union  St.  Jacques,  vu  qu'elle  a  été  portée  en  appel  ;  qu'il 
nous  soit  néanmoins  permis  d'observer  que  la  principale  question 
que  présente  cette  espèce  est  de  savoir  si  les  mots,  banqueroute  et 
faillite  de  la  constitution,  bankruptcy  a  nd  insolvency,  compren- 
nent également  la  déconfiture  des  particuliers  non  commerçants, 
dont  les  rapports  appartiennent  tout  particulièrement  au  droit 
civil.  Lorsque  l'on  considère  que  les  matières  sur  lesquelles 
le  Parlement  de  la  Puissance  a  juridiction,  sont  toutes  de  droit 
public  ou  commercial,  ne  peut-on  mettre  en  doute  que  ces  mots 
banqueroute  et  faillite  ne  s'appliquent  qu'aux  commerçants? 
Et  si  le  doute  est  permis,  ne  doit-on  pas  maintenir  la  loi  attaquée 
d'invalidité  ? 

Il  existe  encore  plusieurs  lois  dont  la  validité  peut  raisonnable- 
ment être  mise  en  question.  Que  penser  en  effet  des  clauses  10e  et 
12e  de  l'Acte  concernant  la  faillite  1869,  qui,  en  violation  des 
lois  formelles  des  Provinces,  veulent  que  l'enregistrement  d'un 
acte  de  cession,  sans  description  des  immeubles  soit  effectif;  des 
clauses  67,  77,  78  et  81  qui  limitent  si  considérablement  les  pri- 
vilèges du  propriétaire  et  des  employés  ou  commis  ;  de  la  clause 
114  qui  permet  l'examen  de  la  femme  du  mari  devant  le  juge  ;  et 
enfin  de  la  clause  140  qui  exige,  à  peine  de  nullité,  l'enregistre- 
ment des  contrats  de  mariage  des  femmes  des  commerçants  ? 
Toutes  ces  clauses  ne  consacrent-elles  autant  de  dispositions  con- 
traires aux  lois  civiles  de  chaque  province  ?  On  ne  saurait  pré- 
tendre qu'elles  forment  essentiellement  partie  des  lois  de  banque- 
route, car  il  est  facile  de  les  détacher  de  l'acte  de  faillite,  sans 
l'atteindre  d'une  manière  importante.  Et  enfin,  s'il  était  permis 
au  Parlement  Fédéral  d'introduire  toute  espèce  de  législation, 
sous  prétexte  qu'elle  est  inhérente  aux  lois   de  banqueroute,  tout 

(*)  15  An.  Louis,  758 — voir  aussi  les  antoritéR  citées  dans  Fletcher 
V.  Peck,  (1810),  6  Cranch  87. 
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notre  Code  Civil  serait  à  la  merci  de  nos  législateurs  d'Ottawa. 
On  a  aboli  en  partie  les  privilèges  qu'il  accorde  aux  locateurs  et 
aux  serviteurs  ;  quelle  garantie  avons  nous  que  demain  on  ne  re- 
tranchera pas  absolument  des  hypothèques  et  autres  sûretés  du 
droit  civil  ?  Il  faut  admettre  que  le  pouvoir  du  législateur  doit 
avoir  des  bornes,  même  lorsqu'il  s'agit  du  règlement  des  faillites 
et  banqueroutes.  A  notre  humble  avis,  sa  juridiction  ne  s'étend 
alors  qu'aux  matières  qui  appartiennent  essentiellement  à  un 
système  de  faillite  ;  et  elle  cesse  du  moment  qu'il  a  pourvu  à  la 
disposition  de  l'actif  et  à  la  décharge  du  failli. 

D.  GrIROUARD. 


LXTRODUCTORY  LECTURE  TO  THE  STUDY  OF 

THE  LAW, 

By  Christian  Roselius,  Esq., 

Attorney  and  Counsellor  at  Law j  Dean  of  the  Law  Faculiif  of  th".  rnirersily 

of  Louisiana. 

The  science  of  jurisprudence,  on  the  study  of  which  it  is  our 
purpose  to  enter,  is  so  vast  and  comprehensive  in  its  range,  and 
often,  apparently,  so  contradictory  and  complicated  in  its  details, 
that  in  order  to  avoid  perplexity  and  confusion,  we  must,  at  the 
outset,  take  a  survey  of  its  general  elements  and  |^prominent  out- 
lines. It  is  proper  therefore,  in  this  introductory  lecture,  that  I 
should  spread  before  you,  as  it  were,  a  map  of  the  extensive  field 
we  are  about  to  explore.  By  pursuing  this  course  we  shall  dis- 
cover at  the  very  threshold  of  our  inquiries  that  law  is  not  com- 
posed of  a  collection  of  heterogeneous  and  incongruous  rules,  dic- 
tated by  the  mere  whim  and  caprice  of  the  law-maker  ;  but  that 
it  is  a  beautiful  and  harmonious  system,  devised  by  the  pro- 
foundest  wisdom  and  foresight,  to  regulate  the  multifarious  rights 
and  obligations  arising  from  the  complex  relations  of  social  life, 
and  founded  substantially  on  the  great  and  immutable  principles 
of  right  and  wrong,  inscribed  on  the  mind  of  man  by  the  hand  of 
his  Creator. 

Law,  in  the  most  enlarged  sense  of  the  word,  is  that  power 
which  exercises  its  dominion  over  everything,  both  in  the  physical 
aad  moral  world.  Hence  law  is  divided  into  physical  and  moral 
law.     The   former   is  despotic  and  resistless  in  its  sway  ; — it 
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goyems  and  controls  everything  in  the  material  world,  from  the 
smallest  particle  of  dust  we  tread  upon,  to  the  coimtless  heayenly 
hodies  that  roll  in  illimitable  space.  The  latter  consists  of  rules 
of  action  for  the  guidance  of  man  alone,  as  a  moral,  intellectual 
and  accountable  being.  Although  the  precepts  of  the  moral  laws 
are  obligatory  and  binding,  yet  man  as  a  free  agent,  has  the 
power  of  violating  them,  at  his  risk  and  peril.  All  nature  is 
bound  down  to  implicit  obedience  to  irresistible  laws,  except  man, 
who  is  left  free  to  violate  the  special  law  given  to  him  for  the 
government  of  his  moral  conduct,  because  he  acts  under  a  fearful 
responsibility  both  here  and  hereafter.  This  moral  or  natural 
law  is  coeval  with  the  human  race,  for  history  does  not  inform  us 
of  the  existence  of  any  people  without  it. 

In  the  progress  of  society  these  original  principles,  or  that 
primeval  perception  of  right  and  wrong,  were  developed  to  meet 
the  exigencies  and  wants  of  the  people,  and  hence  was  gradually 
formed  that  r^ular  system  of  laws,  consisting  of  those  rules  of 
civil  conduct,  an  observance  of  which  can  be  enforced  by  the 
power  of  the  State,  and  which  is  known  by  the  appellation  of  the 
Municipal  or  Civil  Latcs. 

But  although  the  municipal  law  is,  in  the  main,  founded  on 
and  a  mere  development  of  the  natural  law,  it  must  not  be  sup- 
posed that  one  is  invariably  conformable  to  the  other.  Motives 
of  public  policy,  based  on  an  infinite  variety  of  considerations, 
frequently  induce  a  people  to  adopt  anomalous  laws  confiicting 
with  those  of  nature. 

Municipal  Law  is,  in  an  enlarged  sense,  the  expression  of  the 
whole  public  mind  or  conscience,  either  through  the  l^islative 
department  of  the  Grovemment,  or  by  the  acquiescence  of  the 
people  themselves,  manifested  by  their  acts  and  conduct.  In  the 
enactment  of  the  written  law  the  Legislature  is  the  organ  of  the 
public  mind  ;  the  unwritten  or  customary  law  is  silently  adopted 
by  the  people  themselves.  The  law-making  power  is  so  inherent 
in  the  people  that  it  never  can  be  entirely  wrested  from  them 
even  by  the  most  unmitigated  despotism  ;  for  although  the  despot 
may,  to  a  great  extent,  pervert  and  misrepresent  the  public  mind, 
he  cannot  completely  silence  it.  The  history  of  every  nation  is 
replete  with  evidence  of  this  important  fact.  When,  for  instance, 
under  the  regal  government  of  Rome,  arbitrary  and  oppressive 
laws,  were  enacted,  repugnant  to  the  public  sentiment,  the  kingly 
jM)wer  was  subverted,  and  the  Tarquins  had  to  fly  for  their  lives  ! 
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When,  at  a  subsequent  period,  the  patricians  oppressed  their  fel- 
low-citizens by  unequal  and  tyrannical  laws,  the  plebeians  rose 
upon  their  oppressors  ;  resumed  the  legislative  power  ;  abolished 
those  odious  distinctions  which  the  usurpation  of  the  aristocracy 
had  introduced  into  the  laws  ;  and  adopted  that  series  of  pro- 
foundly wise  plehisdtay  which  still  challenge  our  admiration  ! 
Even  in  her  decrepitude  and  decay,  when  Eome  was  ruled  with 
an  iron  rod,  by  the  worst  monsters  that  ever  disgraced  humanity, 
the  public  mind  found  an  organ  in  the  writings  of  those  great 
lawyers,  whose  opinions  obtained  the  force  of  laws  and  who  built 
up  and  perfected  that  admirable  system  of  jurisprudence  which, 
by  the  common  consent  of  mankind,  has  been  honored  by  the 
appellation  of  written  reason.  Papinian  was  the  contemporary  of 
Caracalla,  and  was  assassinated  by  that  wretch,  whose  hands  were 
still  reeking  with  the  blood  of  his  brother,  Geta,  for  refusing  to 
write  an  apology  for  fratricide.  The  public  mind  of  France  was 
energetically,  though  silently, .  expressed  in  its  customary  laws, 
during  the  worst  and  most  absolute  tyranny  of  its  kings.  An 
attempt  to  stifle  the  expression  of  the  public  mind  in  its  laws, 
brought  Charles  the  First  to  the  block.  The  same  effort  on  the 
part  of  the  narrow-minded  and  obstinate  George  III,  lost  him 
the  brightest  jewel  in  his  crown.  Within  our  own  recollection, 
we  have  witnessed  two  crowned  heads  driven  into  exile  by  the 
same  cause,  Charles  X,  and  Louis  Philippe  of  France.  These 
examples  might  be  multiplied  to  an  almost  indefinite  extent;  but 
a  sufficient  number  has  been  cited  to  fortify  my  position.  Hence 
it  is  obvious  that  no  individual,  or  set  of  individuals,  can  be  per- 
mitted to  oppose  their  conscientious  scruples  to  the  binding  force 
and  effect  of  a  law,  without  a  total  subversion  of  the  whole  social 
fabric. 

Municipal  or  Civil  Law,  in  its  technical  sense,  is  a  rule  of  civil 
conduct,  prescribed  by  the  law-making  power,  an  observance  of 
which  can  be  compelled,  and  its  violation  punished,  through  the 
judiciary  department  of  the  government.  The  word  Civil  is 
here  used  in  contradistinction  to  moral  conduct  :  all  Civil  con- 
duct is  productive  of  legal  rights  and  obligations. 

All  the  serious  concerns  of  life  resolve  themselves  into  rights, 
duties  and  obligations.  It  is  the  province  of  the  law  to  define 
and  protect  legal  rights,  and  to  enforce  the  performance  of  legal 
obligations.  The  terms  legal  rights  and  obligations,  are  used  in 
contradistinction  to  that  class  of  imperfect  rights  and  duties 
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defined  and  inciilcated  by  the  precepts  of  morality  and  religion, 
but  of  T?hich  jurispmdence  takes  no  notice.  To  illustrate, — 
when  I  insure  your  property,  I  incur  the  obligation  to  pay  the 
damages  which  I  have  caused,  and  you  acquire  the  right  of  in- 
voking the  aid  of  the  law  to  compel  me  to  indemnify  you  ;  this  is 
an  example  of  a  l^al  or  perfect  obligation  and  corresponding 
right.  On  the  other  hand  I  am  under  the  moral  obligation  to  be 
grateful  to  my  benefactor  ;  but  if  I  neglect  the  discharge  of  that 
duty,  the  law  cannot  coerce  me  to  perform  it  ;  and,  therefore,  the 
obligation  is  an  imperfect  one. 

A  legal  right  is  the  faculty  or  power  of  acting  with  regard  to 
its  object  in  conformity  to  law  :  jus  estfacultas  agendi.  I  have 
a  legal  right  to  my  watch  ;  that  is  I  have  the  power  to  do  what 
I  think  proper  with  the  watch  ;  I  may  sell  it  ;  I  may  give  it 
away  ;  or  I  may  even  destroy  it  ;  but  in  the  exercise  of  this 
faculty,  I  am  not  permitted  to  violate  any  law  or  rule  of  morality. 

Legal  rights  are  either  personal  or  general  :  they  are  called 
personal  when  they  have  their  origin  in  a  corresponding  l^al 
obligation,  incurred  by  a  particular  person,  or  a  designated  number 
of  persons;  they  are  general,  when  they  exist  independently  of 
any  personal  obligation,  and  equally  against  the  whole  world. 
Thus,  when  I  borrow  a  thousand  dollars  of  you,  your  right  to  the 
return  of  the  money  arises  out  of  the  obligation  which  I  have 
contracted  in  borrowing  the  money  ;  consequently  it  is  a  personal 
right  to  be  exercised  against  me  alone.  But  if  I  am  the  owner 
of  a  house,  you  are  bound  to  respect  my  right  of  property,  and 
to  refrain  from  doing  any  act  that  would  be  an  infringement  of 
my  right  of  property,  but  this  duty  or  obligation  is  not  limited  to 
you — it  is  equally  binding  on  all  other  persons,  my  right  is 
therefore  general — erga  omnes. 

There  are  four  essential  elements  in  every  legal  right. 

Firstly. — A  person  to  whom  the  right  belongs,  or  who  is  its 
active  subject. 

Secondly. — A  thing  which  forms  the  object  of  the  right,  or 
with  reference  to  which  it  exists. 

Thirdly. — A  fact  or  event  which  is  the  source  or  origin  of  the 
right,  or  by  the  happening  or  occurrence  of  which  the  right  is 
created,  and 

Fourtly. — A  judicial  action  to  protect  and  enforce  the  right, 
and  to  make  it  efficacious  and  perfect. 

The  law  regarded  persons  only  with  reference  to  their  capabi- 
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lity  of  acquiring  legal  rights,  and  of  incurring  perfect  obligations  ; 
if,  therefore,  a  human  being  should  be  destitute  of  this  capacity, 
he  would  not  be  considered  as  a  legal  person.  Hence  every 
natural  individual  is  not  necessarily  a  person,  for  without  the 
capacity  of  acquiring  rights  and  of  incurring  obligations,  there  is 
no  legal  person.  This  definition  of  what  constitutes  a  legal  per- 
son, of  course  applies  only  to  the  civil  law  terminology,  for  in  the 
eye  of  the  criminal  law,  every  human  being  is  viewed  as  a  person 
without  any  regard  to  the  capacity  of  acquiring  rights  or  incur- 
ring obligations. 

Persons  are  either  natural,  or  merely  juridical  or  fictitious  ; 
juridical  persons  are  created  by  the  law,  they  are  legal  abstrac- 
tions, to  which  the  law  communicates  the  capacity  of  acquiring 
rights  and  of  incurring  obligations  to  this  cla^s  of  persons  ;  belong 
all  private  corporations,  such  as  banking  institutions,  insurance 
companies,  as  well  as  hereditas  jaceiiSj  and  many  others. 

Natural  persons  are  subdivided  into  those  who  are  in  the  un- 
trammelled exercise  of  all  their  legal  rights  without  the  interven- 
tion of  any  other  person  or  authority  ;  and  those  who,  on  account 
of  age,  infirmity  or  body  or  mind,  of  in  consequence  of  the  rela- 
tion in  which  they  stand  towards  another  person,  are  not  permit- 
ted to  exercise  their  legal  rights  without  the  co-operation,  and  in 
some  cases  exclusively  through  the  agency,  of  another  person. 
The  latter  class  embraces  minors,  married  women,  and  those  who 
have  been  interdicted. 

After  having  formed  a  general  idea  of  persons,  we  must  next 
direct  our  attention  to  the  consideration  of  things,  as  the  second 
essential  element  of  rights.  The  law  generally  treats  of  things 
only  so  far  as  they  are  the  object  of  legal  rights,  or  as  we  observed 
before,  a  person  is  the  subject,  and  a  thing  the  object  of  every 
legal  right. 

In  the  same  manner  as  persons  are  characterised  by  their  capa- 
city to  have  or  acquire  rights,  to  the  term  things  comprehends 
whatever  is  susceptible  of  forming  the  object  of  a  right.  Here 
again  the  law  exercises  its  power  of  abstraction,  and  creates  things 
that  have  no  existence  in  the  physical  world,  things  that  are 
neither  visible  nor  tangible. 

In  this  last  category  of  things,  are  included  all  obligations  by 
which  property  is  not  directly  and  immediately  transferred  from 
one  person  to  another.  These  things  are  called  incorporeal  : 
hence  the  great  division  of  things  into  corporeal  and  incorporeal. 
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Whatever  can  be  used  to  satisfy  the  wants,  or  conduce  to  the 
convenience  or  pleasure  of  man,  is  susceptible  of  forming  the 
object  of  legal  rights. 

We  have  thus  glanced  at  the  subject  and  the  ohject  of  legal 
rights  ;  and  this  brings  us  to  the  inquiry  how  they  are  formed. 
It  is  evidently  not  sufficient  that  there  should  be  a  person  with 
capability  of  becoming  the  subject,  and  a  thing  to  be  the  object 
of  a  legal  right,  in  order  to  create  or  give  existence  to  that 
right  :  something  else  is  requisite  to  call  it  into  being  ;  and  that 
is  the  happening  of  some  fact  or  event,  which  is  the  immediate  or 
proximate  cause  of  its  creation  or  formation.  Thus  rights  are 
acquired  by  contracts,  quasi-contracts  ;  offences,  quasi-offences  ; 
inheritance,  &c. 

These  are  all  facts,  acts  or  events,  without  the  occurrence  or 
happening  of  some  one  of  which  no  legal  right  can  have  any 
existence.  It  is  therefore  evident  that  there  can  be  no  question 
of  law  unconnected  with  a  certain  state  of  facts.  When  we  say 
that  a  case  presents  nothing  but  a  question  of  law,  we  only  assume 
that  the  facts  on  which  the  law  is  to  operate  are  admitted,  or  not 
disputed  ;  for  otherwise  the  assertion  would  involve  a  contradic- 
tion in  terms.  It  is  absolutely  impossible  that  any  practical 
question  of  law  can  arise  without  a  particular  state  of  facts. 

This  distinction  between  questions  of  fact  and  questions  of  law 
seems  to  be  plain  enough,  and  no  lawyer  who  has  studied  his  pro- 
fession as  a  science,  and  whose  knowledge  of  law  is  not  exclusively 
empirical,  can  ever  experience  any  difficulty  in  perceiving  the 
obvious  line  of  demarcation  which  divides  them.  Yet  the  Su- 
preme Court  of  this  State,  in  the  case  of  Cammayer,  decided  in 
the  May  term  of  1853,  confounded  a  clear,  unmixed 'question  oï 
law  with  a  supposed  question  of  fact.  The  case  was  briefly  this  ; 
— Cammayer  was  prosecuted  for  the  crime  of  larceny  ;  after  the 
evidence  of  the  prosecution  was  closed,  his  counsel  requested  the 
District  Court  to  charge  the  jury,  that  the  facts  proved,  did  not, 
in  law,  constitute  the  offence  charged,  {.  e.  larceny.  This  charge 
the  judge  refused  to  give,  and  a  bill  of  exceptions  was  taken  io 
the  refusal,  in  which  all  the  facts  proved  were  incorporated,  and 
certified  by  the  District  Judge.  On  the  trial  of  the  appeal,  the 
only  question  to  be  decided  by  the  Appellate  Tribunal  was, 
whether  the  state  of  facts  set  forth  in  the  bill  of  exceptions,  con- 
stituted the  crime  of  larceny  ?  That  this  was  a  dry,  naked  ques* 
tion  of  law,  unmixed  with  any  question  of  fact,  would  seem  to  be 
too  evident  to  admit  of  controversy. 
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Nevertheless,  the  Court  determined  the  contrary,  and  observed 
— "  the  jurisdiction  of  this  Court  extends  to  criminal  cases  on 
questions  of  law'  alone  and  if  we  were  to  examine  the  facts  on 
which  the  jury  found  the  verdict,  in  order  to  determine  whether 
the  Court  below  erred  in  refusing  to  charge  them  that  those  facts 
did  not  constitute  larceny,  we  would  certainly  be  exceeding  our 
jurisdiction,  and  deciding  on  the  facts  as  well  as  the  law." 
That  so  glaring  an  error  should  have  been  committed  by  that 
high  and  enlightened  tribunal  is  passing  strange  ;  that  it  should 
have  been  pertinaciously  persisted  in,  when  pointed  out,  is  to  be 
deplored. 

But  the  concurrence  of  these  three  elements  of  rights  (person, 
thing,  fact),  would  frequently  be  of  little  avail  if  there  were  no 
means  of  effectually  protecting  and  enforcing  rights  ;  this  fourth 
and  last  element,  which  gives  force  and  efficacy  to  the  others,  is 
called  action.  Legal  action  in  its  enlarged  sense,  means  the 
exercise  of  the  power  of  government  through  the  judiciary  for  the 
vindication  of  rights  and  the  enforcement  of  obligations.  The 
definition  of  actions  of  the  Koman  Law  has  been  copied  almost 
literally  into  our  Code — "  actio  autem  nihil  aliud  estj  quamjus 
persequendl  in  judicio,  quod  tihi  debetur^  An  action  is  the 
right  given  to  every  person  to  claim  judicially  what  is  due  or 
belongs  to  him. 

The  history  of  actions,  their  various  forms  and  ceremonies,  in 
the  gradual  growth  and  development  of  the  Roman  jurisprudence, 
is  one  of  the  most  curious  and  interesting  subjects  of  inquiry. 
We  shall  have  occasion  to  discuss  this  important  matter  in  the 
progress  of  our  labours  ;  for  it  must  be  our  constant  endeavour  to 
unite  the  theory  with  the  practice  of  the  law. 

All  rights  may  be  classed  under  one  of  four  divisions  : 

First. — Family  rights. 

Secondly. — Bights  in  and  to  things,  or  real  rights. 

Thirdly. — Bights  arising  from  obligations  ;  and 

Fourthly. — Succession  rights. 

In  the  first  division  are  included  all  those  rights  arising  from 
the  domestic  relations,  such  as  husband  and  wife,  parent  and 
child,  master  and  servant,  &c.,  &c. 

The  second  comprises  titles  and  claims  of  every  description  to 
things,  whether  moveable  or  immoveable. 

Every  obligation  necessarily  produces  a  co-relative  right  ; 
hence  the  relation  between  debtor  and  creditor. 
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This  class  of  rights  constitutes  the  third  division. 

The  last  category  of  rights  embraces  those  which  have  their 
origin  in  inheritance,  either  legal  or  testamentary. 

Three  of  the  elements  of  rights  which  have  been  thus  faintly 
and  imperfectly  sketched,  are  developed  and  expounded  in  tlic 
Civil  Code,  and  the  last  is  treated  of  in  the  Code  of  Practice. 

The  Civil  Code  is  divided  into  three  books  ;  each  of  which  is 
devoted  to  one  of  these  elements.  The  first,  treats  of  persons  ; 
the  second,  of  thins^s  and  of  the  different  modifications  of  the 
various  rights  that  may  be  acquired  in  things  ;  and  the  third,  of 
the  different  modes  of  acquiring  the  property  of  things,  or  as  we 
have  stated,  of  facts,  acts  or  events,  by  which  rights  are  created. 

Such  is  the  simple  and  logical  arrangement  of  the  great  heads 
of  jurisprudence,  adopted  in  the  Code  of  Louisiana,  which  is  the 
repository  of  the  modern  Civil  Law,  as  contradistinguished  from 
the  Common  Law  which  prevails  in  England,  and  in  the  other 
States  of  the  Union. 

A  sort  of  rivalry  seems  to  be  carried  on  between  ignorance, 
prejudice,  and  arrogance,  for  the  purpose  of  depreciating  the 
merits  of  the  Civil  Law.  Indeed,  most  of  those  critics,  while 
indulging  in  their  unbounded  and  extravagant  admiration  of  the 
Common  Law,  at  the  expense  of  the  Civil  Law,  dogmatically 
deny  that  the  latter  has  any  merit  at  all.  Lord  Mansfield,  whose 
gi*eat  legal  mind  and  splendid  judicial  labours  contributed  so 
largely  to  give  something  like  shape  and  symmetry  to  the  uncouth 
and  rude  materials  of  the  Common  Law,  was  vilified  and  abused 
by  Junius,  for  resorting  for  instruction,  to  that  pure  fountain  of 
legal  science — the  Roman  Civil  Law.  Among  other  charges  which 
he  urges  against  him,  he  says. 

**  I  see  through  your  whole  life,  one  uniform  plan  to  enlarge  the 
power  of  the  crown,  at  the  expense  of  the  liberty  of  the  subject. 
To  this  object,  your  thoughts,  words  and  actions,  have  been 
constantly  directed.  In  contempt  or  ignorance  of  the  Common 
Law  of  England,  you  have  made  it  your  study  to  introduce  into 
the  Court,  where  you  preside,  maxims  of  jurisprudence  unknown 
to  EugUshmeu.  The  Roman  Code,  the  law  of  nations,  and  the 
opinions  of  Ibreign  civilians,  are  your  perpetual  theme  ;  but  who- 
ew^r  lie^  you  mention  Magna  Charta  or  the  Bill  of  Rights  with 
approbation  or  respect?  By  such  treacherous  arts  the  nohle 
simplicity  and  fniic  spirit  of  our  Saxon  Laws  were  first  corrupted. 
The  Norman  conquest  w;as  not  complete  until  Norman  lawyers 
had  iutix>duocJ  their  law^  and  ledoced  slaveiy  to  a  system.  This 
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one  leading  principle  directs  your  interpretation  of  the  law,  and 
accounts  for  your  treatment  of  juries,  etc." 

The  attractive  and  classic  style  of  Junius  has  given  currency 
to  this  groundless  aspersion  ;  but  instead  of  being  confined  to  the 
individual  against  whom  it  was  directed,  it  has  become  fashion- 
able to  apply  it  to  the  Civil  Law  itself.  Now  Junius,  with  all 
his  varied  attainments,  was  either  profoundly  ignorant  of  the 
Roman  Private  Civil  Law,  or  he  was  guilty  of  wilful  misrepre- 
sentation. 

Those  who  object  to  the  Civil  Law  on  the  ground  of  its  repug- 
nancy to  the  principles  of  liberty,  are  evidently  unacquainted 
both  with  its  letter  and  spirit  :  the  public  or  constitutional  law 
of  the  Boman  Empire,  and  the  Senatus-Consulta,  as  well  as  the 
imperial  rescripts  in  relation  to  the  organization  and  administra- 
tion of  the  Government,  have  never  been  in  force  in  Louisiana, 
nor  in  any  other  country  since  the  destruction  of  the  imperial 
government  :  what  has  been  preserved  and  handed  down  to  our 
time,  is  the  ^n'va^e  law\  and  I  should  like  to  be  informed  in 
what  respects  that  part  of  the  Roman  jurisprudence  is  hostile  to 
the  spirit  of  liberty.  The  admirers  of  the  Common  Law,  are 
justly  proud  of  that  feature  in  it  which  secures  the  trial  by  jury  ; 
but  some  of  them  do  not  seem  to  know  the  fact,  that  the  trial 
by  jury  formed  a  constituent  part  of  the  Roman  Law,  three  cen- 
turies before  Julius  Caesar  conquered  England  ;  and  at  least  six 
centuries  before  the  Common  Law  had  any  existence. 

The  term  Judices  designates  in  general,  says  Bonjean,  in  his 
Treatise  of  Actions,  vol.  i,  p.  164,  §  72,  the  jurors  to  whom  the 
Roman  Magistrates  referred  the  cognizance  and  consideration  of 
cases,  and  to  whom  was  delegated  the  power  to  decide  them. 

During  the  period  of  the  Republic,  these  juries  were  known  by 
the  names  oîjudex-unus,  arbiter,  recuperatoresy  centumviri,  as  the 
modem  expression  judge  conveys  the  idea  of  a  public  functionary, 
we  shall  without  hesitation  use  the  word  juri/  :  there  exists, 
besides,  a  striking  analogy  between  the  judices  and  our  juries,  for 
Cicero  himself  designates  them  by  the  appellation  of  judices 
juratL  De  Lege  Agraria.  In  the  Common  Law  they  are  called 
juratoresj  an  expression  of  doubtful  Latinity. 

As  our  juries,  the  Roman  judices  were  simple  citizens,  called 
upon  to  decide  cases  subnaitted  to  them;  their  functions  were 
essentially  temporary,  and  limited  to  the  case  in  which  they  were 
empanelled  and  sworn  ;  when  the  suit  was  decided,  they  disap- 
VoL.  I.  v  No.  3. 
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peared,  and  were  lost  in  the  crowd  of  their  fellow-citizens.    They 
generally  only  decided  questions  of  fact,  though  in  some  instances 
they  were  authorised  to  judge  of  the  law  as  well  as  of  the  facts. 
The  Praetor,  or  other  magistrate,  laid  down  the  rules  of  law 
applicable  to  the  case,  and  directed  the  judices  or  jury  to  con- 
demn or  absolve  the  defendant  in  accordance  to  the  state  of  facts 
which  they  might  ascertain  to  exist.     Our  judges  charge  the 
jury  as  to  the  law,  after  the  evidence  has  been  closed  and  the 
argument  heard  ;  the  Roman  Praetor  informed  them  of  the  law, 
before  the  inquiry  into  the  facts  was  commenced.     With  us  the 
judge  presides  at  the  trial  of  the  case,  decides  incidental  questions 
of  evidence,  etc.,  but  is  not  present  at  their  deliberations,  nor  has 
he  even  a  casting  vote  in  the  rendition  of  the  verdict  ;  under  the 
Roman  law,  after  the  judge  had  stated  the  law  to  the  jury  in 
writing,  he  did  not  participate  any  further  in  the  trial  of  the  case, 
but  left  its  discussion  entirely  to  them.     Gains  iv  :  46, 1 04, 105, 
109,  141.     Now,  let  me  ask,  what  is  the  substantial  difierence 
between  the  trial  by  jury  according  to  the  Roman  law,  and  that 
of  the  common  law  ?     Is  it  the  cabalistic  number  twelve  ?    But 
how  do  we  know  what  was  the  precise  number  of  the  récupéra- 
tores  or  of  the  centumviri,  empannelled  and  sworn  in  each  case  ? 
We  know  that  the  judex  unuSj  and  the  arbiter,  acted  generally 
alone,  though  the  twelve  tables  speak  of  très  arhitri  ;  but  we 
have  no  reliable  information  of  the  number  of  recuperatores  or 
centumviri  who  acted  in  each  suit. 

Another  of  the  boasted  excellencies  of  the  common  law  is  the 
habeas  corpus,  which  was  recognised  by  statute  in  the  reign  of 
Charles  the  Second  ;  but  this  invaluable  protection  for  the  per- 
sonal liberty  of  the  citizen  is  derived  from  the  civil  law,  and  was 
familiar  to  the  Romans,  more  than  two  thousand  years  before  its 
permanent  introduction  into  England,  by  the  name  of  Interdictum 
de  libero  komine  exhibendo,  which  was  a  laconic  and  stern  com- 
mand addressed  by  the  judge  to  any  individual  who  detained  a 
freeman,  to  produce  him  instantly,  Quem  libero  dolo  malo  rétines, 
exhibeas.  This  writ  was  granted  forthwith  on  the  application 
of  any  person.     D.  43,  29,  1  et  seq. 

No  doubt  the  few  fragments  of  the  twelve  tables  that  have 
come  down  to  us,  are  stamped  with  the  harsh  features  of  their 
aristocratic  origin.  But  the  jus  honorarium,  established  by  the 
Praetors  and  other  magistrates,  as  well  as  the  Customary  Law, 
which  wag  built  up  principally  by  the  writings  and  opinions  of 
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the  prudentes,  are  founded  essentially  on  natural  equity  and  jus- 
tice, and  breathe  the  most  liberal  spirit  of  equal  rights  in  every 
line. 

The  Roman  jurists  always  assume  that  the  law-making  power 
belongs  to  the  people:  the  Emperors  attempted  to  justify  its 
exercise  on  the  ridiculous  pretext,  that  the  people  had  voluntarily 
surrendered  the  legislative  power,  and  vested  it  in  them  by  the  lex 
regia,  by  which  they  pretended  the  imperium  was  conferred  on 
them.  But  this  is  a  contemptible  fiction  invented  by  the  flatter- 
ers of  power. 

It  is  an  historical  fact,  that  the  Civil  Law  prevailed  in  England, 
and  was  publicly  taught  in  her  Universities,  for  more  than  three 
centuries.  Nay,  all  the  leading  principles  of  the  Common  Law^ 
except  those  relative  to  the  titles  and  rights  of  real  estate,  can  be 
traced  to  the  Roman  LaV.  The  complex  and  artificial  rules  con- 
cerning titles  and  conveyances  of  immoveable  property,  had  their 
origin  and  foundation  in  the  feudal  system,  which  has  never  been 
considered  as  distinguished  for  its  tendency  to  promote  or  encour- 
age the  spirit  of  liberty. 

But  why  was  the  Civil  Law  superseded  in  England  ?  Why 
were  its  professors  silenced  in  the  University  of  Paris  ?  Why 
was  its  quotation  prohibited  under  the  penalty  of  death  in  Spain  ? 
Surely  not  because  its  principles  were  repugnant  to  liberty  ;  for 
when  these  events  took  place,  England,  France  and  Spain,  were 
equally  groaning  under  oppression  and  despotism. 

Comparatively,  anatomy  is  one  of  the  most  important  branches 
of  study  to  the  physician  ;  and  I  have  often  thought  that  the 
study  of  comparative  jurisprudence  would  be  of  equal  usefulness 
to  the  lawyer  and  the  legislator.  It  seems  to  me  that  every  Law 
School  should  have  a  chair  to  teach  this  special  branch  of  legal 
learning. 

Far  be  it  from  me,  however,  to  say  a  single  word  in  disparage- 
ment of  the  Common  Law.  It  is,  in  the  eloquent  language  of 
Judge  Story,  the  law  of  liberty,  and  the  watchful  and  inflexible 
guardian  of  private  property  and  public  rights.  In  a  practicable 
point  of  view  it  is  almost  as  necessary  for  a  Louisiana  lawyer  to 
be  acquainted  with  the  doctrines  of  the  Common  Law  as  to  be 
familiar  with  those  of  the  Civil  Code.  Questions  depending  for 
their  solution  on  the  former  arise  daily  in  our  tribunals,  and  the 
practitioner  who  is  a  mere  civilian^  is  only  half  qualified  for  the 
efficient  exercise  of  his  profession.    Edeoticism  has  been  adopted 
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in  many  of  the  other  departments  of  the  moral  sciences  ;  why 
should  the  student  of  jurisprudence  not  avail  himself  of  its  advan- 
tages ?  Why  should  we  not  profit  by  the  illustrious  example  of 
a  Story,  a  Kent,  a  Mansfield,  and  a  host  of  others  ?  It  is  time 
that  the  narrow-minded  and  petty  bickerings  about  the  superior- 
ity of  one  system  over  the  other  should  cease  ;  sectarianism  can 
find  no  permanent  place  in  the  science  of  jurisprudence. 

It  would  be  a  great  mistake  to  suppose  that  a  knowledge  of  the 
Civil  Law  can  be  acquired  by  the  study  of  the  Louisiana  Civil 
Code  alone.  Let  us,  therefore,  direct  our  attention  for  a  moment 
to  the  consideration  of  the  best  sources  of  information  to  assist  us 
in  our  proposed  course  of  study.  When  Louisiana  was  colonized 
by  the  French,  in  the  early  part  of  the  eighteenth  century,  the 
custom  of  Paris  was  introduced  as  the  Private  Law  of  the  colonist?. 
At  that  period  the  northern  part  of  the  Kingdom  of  France  was 
governed  by  a  great  variety  of  customs,  none  of  which  had  been 
reduced  to  writing  before  the  year  1510,  during  the  reign  of 
Louis  XII.  In  the  south  of  France  the  written  law  (droit  écrit.) 
or  Koman  Law  prevailed.  But  even  in  those  provinces  of  the 
Kingdom,  governed  by  customs,  the  Boman  jurisprudence  was 
resorted  to  as  a  subsidiary  system  to  aflford  rules  for  the  decision 
of  cases  not  provided  for  by  the  customary  law.  About  1769, 
after  the  cession  of  the  province  of  Louisiana  by  France  to  Spain, 
the  Spanish  Law  was  introduced  by  the  celebrated  Don  Alex- 
ander O'Reilly.  That  system  of  laws  is  substantially  identical 
in  its  leading  general  principles  with  the  Koman  Law  as  found  in 
the  compilations  of  Justinian.  The  Spanish  Law  was  collected 
shortly  after  the  dawn  of  the  revival  of  learning  into  a  number  of 
Codes  of  different  degrees  of  merit.  By  far  the  most  perfect  and 
complete  of  these  Codes  is  that  compiled  under  the  auspices  of 
Alphonse  el  Sabio,  the  learned,  known  as  the  Siete  FartidaSy 
published  in  1263,  but  which  was  not  authoritatively  promulga- 
ted as  the  law  of  the  land  until  1348,  in  the  reign  of  Alphonso 
XI. 

Alphonso  the  Wise  succeeded  his  father  Ferdinand  III,  on 
the  throne  of  Leon,  and  Castillo,  in  the  year  1252.  He  was 
entangled  in  a  contest  with  Rodolphe  of  Hapsburg,  for  the  Ger- 
man Empire,  in  which  enterprise  he  failed.  But  during  his 
competition  for  the  imperial  crown,  and  consequent  absence  from 
his  Kingdom,  the  Moors  invaded  his  territories,  and  to  add  to 
his  misfortunes,  he  was  dethroned  by  his  own  son  Sanchez.  He 
died  broken-hearted  at  Seville^  in  1282. 
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Mr.  Schmidt,  in  liis  excellent,  Historical  Outlines  of  the  Laws 
of  Spain,  jvLSUy  observes,  that  "  this  Code  is  one  of  the  most 
remarkable  monuments  of  legislation  of  the  middle  ages,  and 
which  the  Spaniards  regard  with  the  highest  veneration,  and  as  a 
model  both  of  style,  method  and  precept."  It  still  continues  to 
govern  Spain,  Mexico,  and  the  whole  of  South  America.  But  it 
caDDot  be  denied  that  Alphonso  borrowed  nearly  all  that  is  really 
valuable  at  the  present  day  in  his  collection,  from  the  Roman 
Law.  Many  of  its  provisions  bear  the  distinct  impress  of  the 
age  in  which  they  were  written,  and  refer  to  matters  which  are 
entirely  foreign  to  a  Code  of  Laws. 

Although  the  Eoman  Law,  as  has  been  observed,  was  the 
original  source  whence  nearly  all  the  really  and  permanently  im- 
portant portions  of  the  Spanish  Law  was  extracted,  yet  instead 
of  gratefully  acknowledging  their  obligation,  it  has  been  asserted 
by  some  writers,  that  the  Spanish  law-makers  had  the  egregious 
folly  to  prohibit  their  judges  and  lawyers,  on  pain  of  death,  to 
quote  or  refer  as  authority  to  the  fountain  of  their  legislation.  I 
bave  not  been  able  to  find,  in  the  law  containing  the  prohibition, 
the  dreadful  penalty  for  its  violation.  But  be  this  as  it  may,  the 
absurdity  of  the  prohibition  defeated  the  object  which  it  was  in- 
tended to  accomplish,  for  the  fear  of  death  itself  could  not  deter 
the  Spanish  Jurists  from  availing  themselves  of  the  accumulated 
wisdom  of  ages.  Every  eflfort  to  quench  by  force  or  fear  the  intel- 
lectual light  which  the  human  mind  has  once  made  its  own,  has 
been  alike  unsuccessful.  When  Galileo  was  released  from  the 
dungeons  of  the  Inquisition  because  he  had  retracted  his  alleged 
h3rcsy,  he  whispered  to  his  friends  who  met  him  at  the  prison 
door,  ^^ But  the  earth  turns  notwithstanding'* 

To  the  general  student,  the  Siete  Partidas  are  highly  interest- 
ing, as  evincing  the  early  development  and  perfection  of  the 
Spanish  language.  The  ordinary  Spanish  scholar  experiences  no 
difficulty  in  understanding  the  phraseology  and  diction  of  Alphonso 
the  Wise,  written  in  the  middle  of  the  thirteenth  century.  Few 
persons  indeed  can  boast  of  being  able  to  read  with  facility  the 
English,  French  or  Italian  authors  of  the  same  period. 

In  1808,  a  meagre  and  incomplete  digest  of  the  existing  laws 
was  published  by  the  territorial  government  of  Louisiana,  which 
is  known  by  the  name  of  the  Code  of  1808,  or  the  "  Old  Code." 
Notwithstanding  this  work,  however,  the  Spanish  Law  continued 
la  full  force,  in  every  particular,  not  diflferently  provided  for  by 
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positive  legislative  enactments.  For  the  purpose  of  enabling  the 
citizens  generally  to  acquire  a  knowledge  of  these  laws,  the  l^is- 
lature  passed  an  act  on  the  3rd  March,  1819.  authorizing  the 
printing  and  publication,  at  the  expense  of  the  State,  of  an 
English  translation  of  that  portion  of  Los  Siete  Fartidas  which 
was  considered  as  having  still  the  force  of  Law  in  Louisiana 
This  translation  was  executed  by  Louis  Moreau  Lislet  and  Henry 
Carleton,  both  gentlemen  of  the  New  Orleans  Bar,  of  respectable 
legal  attainments;  it  was  published  in  1820,  and  is  known  as 
*' Moreau  and  Carleton*s  Partidas."  Though  on  the  whole  a 
tolerably  faithful  translation,  it  is  not  safe  to  place  implicit  con- 
fidence in  its  version,  without  comparing  it  with  the  original. 

On  the  14th  of  March,  1822,  the  Legislature  passed  a  resolu- 
tion, appointing  three  distinguished  lawyers,  namely — Edward 
Livingston,  Louis  Moreau  Lislet,  and  Peter  Derbigny,  to  sug- 
gest and  propose  additions  and  amendments  to  the  Code  of  1808, 
and  report  the  same  to  the  General  Assembly.  The  jurists  thus 
appointed  presented  the  result  of  their  labour  in  the  incredible 
short  period  of  one  year  ;  for  their  report  was  printed  in  1823  ; 
the  Legislature  displayed  equal  zeal  and  diligence,  in  the  discus- 
sion and  adoption  of  nearly  all  the  additions  and  amendments  as 
proposed,  during  the  Session  of  1824.  On  the  12th  April  of 
that  year,  an  act  was  passed  to  "  provide  for  the  printing  and 
promulgation  of  the  amendments  made  to  the  Civil  Code  of  the 
State  of  Louisiana.''  It  became  the  law  of  the  State  on  the 
20th  June,  1825. 

This  extraordinary  precipitancy,  is,  no  doubt,  the  cause  of 
many  serious  defects  which  are  to  be  found  in  the  work.  One  of 
the  most  serious  of  these  defects  is  the  imperfect  and  frequently 
incorrect  translation  into  English  of  those  articles  which  have 
been  copied  from  the  Napoleon  Code  ;  indeed  the  whole  English 
text  of  the  Code  ought  to  be  rewritten. 

The  Louisiana  Code  has,  in  a  great  measure,  been  transcribed 
from  the  Civil  Code  of  France  ;  it  contains,  however,  many  of 
the  peculiar  features  of  the  Spanish  Law.  By  the  3521st  article 
of  this  Code,  it  is  provided  that — 

"  From  and  after  the  promulgation  of  this  Code,  the  Spanish, 
Eoman  and  French  Laws,  which  were  in  force  in  this  State,  when 
Louisiana  was  ceded  to  the  United  States,  and  the  acts  of  the 
Legislative  Council,  of  the  Legislature  of  the  territory  of  Orleans, 
and  of  the  Legislature  of  the  State  of  Louisiana,  be  and  are 
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hereby  repealed  in  every  case,  for  which  it  has  been  specially  pro- 
vided in  this  Code,  and  that  they  shall  not  be  invoked  as  laws, 
even  under  the  pretence  that  their  provisions  are  not  contrary  or 
repugnant  to  those  of  this  Code.*' 

So  that  the  Eoman,  Spanish  and  French  laws  still  remained 
in  force,  as  to  all  cases  not  specially  provided  for  in  the  Louisiana 
Code.  But  in  1828  the  Legislature  passed  an  act  expressly  re- 
pealing those  laws.  It  provides,  that  all  the  Civil  Laws  which 
were  in  force  before  the  promulgation  of  the  Civil  Code,  lately 
promulgated,  be  and  are  hereby  abrogated,  except  bo  much  of 
title  tenth  of  the  old  Civil  Code  as  is  embraced  in  its  third  chap- 
ter, which  treats  of  the  dissolution  of  communities  or  corpora- 
tions.    Session  Acts  of  1828,  p.  160. 

Notwithstanding  the  general  and  sweeping  character  of  this 
repealing  act,  the  Supreme  Court  decided  in  the  cases  of  Rey- 
nolds V8,  Swain  et  al.,  13  L.  R.  198;  Waters  vs.  Petrovic  and 
Blanchard,  19  L.  R.  591  ;  that  for  the  purpose  of  expounding 
legal  principles  and  developing  the  doctrines  of  jurisprudence, 
the  writinjjps  of  the  Roman  and  Spanish  jurists  might  be  con- 
sulted as  safe  guides,  and  their  authority  was  entitled  to  respect. 

From  this  imperfect  sketch  of  the  legal  history  of  the  country, 
it  is  evident  that  the  principal  foundation  of  the  laws  of  this 
State,  in  civil  matters  is,  the  Roman  Law  ;  indeed  there  are  but 
few  principles  enunciated  in  the  Code,  the  origin  of  which  cannot 
be  traced  to  the  Roman  jurists.  Hence  it  has  always  been  con- 
ceded by  all  intelligent  members  of  the  profession,  that  the  study 
of  the  Roman  Law,  in  connection  with  our  own  Code,  is  indis- 
pensably necessary  for  a  thorough  understanding  of  the  laws  of 
Louisiana. 

Besides,  there  are  other  advantages  to  be  derived  from  the 
study  of  the  writings  of  the  Roman  lawyers  ;  in  them  alone  do 
we  meet  with  that  admirable  union  of  theory  and  practice  ;  that 
concise  yet  clear  exposition  of  principles,  forcibly  illustrated  by 
their  application  to  striking  cases,  for  which  we  look  in  vain  in 
the  works  of  other  writers. 

Troplong,  one  of  the  greatest  jurists  and  most  philosophic 
minds  of  the  age,  observes,  in  speaking  of  the  comparative  excel- 
lence of  the  Roman  Law  and  the  Civil  Code  : 

"Ulpian,  Gains,  Papinian,  and  their  compeers,  will  always 
stand  at  the  head  of  the  science  for  their  excellent  logic  and  their 
profound  views  ]  their  comprehensive  decisions,  the  firmness  of 
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their  judgment,  the  delicacy  and  sagacity  of  their  perception,  the 
analytical  power  of  their  minds,  elevate  them  above  all  of  whom 
I  have  any  knowledge  ;  and  there  is  not  perhaps  in  the  Code  a 
single  article  which  can  be  compared,  for  precision,  for  force,  and 
for  beauty  of  style,  with  the  innumerable  fragments  which  Tre- 
bonian  has  extracted  from  their  writings.  Nor  can  we  too  highly 
appreciate  their  efforts  to  give  predominance  in  the  Roman  Law, 
to  those  enlarged,  generous,  and  liberal  views  which  have  their 
origin  in  natural  equity,  to  which  the  Constitution  of  Rome  was 
BO  long  inaccessible.  But  that  which  they  could  only  attempt 
the  Code  has  fully  realized.  The  Code,  by  a  movement  more 
active  and  more  rapid,  has  gone  beyond  the  progressive  impulse 
which  they  originated.  To  them  belongs  the  artistic  perfection  ; 
to  the  Code,  the  philosophic  perfection;  and  it  is  the  latter  which 
most  concerns  the  citizen.  Between  the  law  which  they  have 
handed  down  to  us,  and  that  which  is  embraced  in  the  Civil  Code, 
there  is  all  the  difference  which  exists  between  Paganism  and 
Christianity — ^between  stoicism  and  Christian  morality." 

In  the  course  of  study  which  we  propose  to  pursue,  it  is  in- 
tended to  combine,  as  far  as  possible,  the  dogmatical,  the  exegeti- 
cal  and  the  historical  methods  of  teaching,  for  it  is  of  equal 
importance  to  be  acquainted  with  the  text  of  the  law,  to  under- 
stand its  meaning  and  philosophy,  and  to  know  its  origin  and  the 
modifications  which  it  has  undergone. 

We  shall,  therefore,  assiduously  and  diligently  study  the  Code, 
in  connection  with  the  Roman,  the  Spanish,  and  the  French 
Laws;  we  shall  endeavor  to  ascertain  the  reason  and  intention  of 
the  law,  and  show  its  practical  application  to  the  concerns  of  life  ; 
and  we  shall  trace,  as  succinctly  and  clearly  as  possible  the  source 
and  development  of  the  great  principles  of  law. 

In  the  execution  of  this  plan,  much  assistance  will  be  derived 
from  the  jurisprudence  of  the  State,  as  settled  by  the  decisions  of 
the  Supreme  and  other  Courts.  Jurisprudence,  in  the  accepta- 
tion of  the  term  as  here  used,  consists  in  the  concurrent  and 
uniform  exposition  and  application  of  the  law  by  Courts  of 
Justice  ;  it  exhibits  as  it  were  the  whole  vast  and  complicated 
machinery  of  the  law  in  actual  operation  ;  and  it  has  been  not 
inaptly  styled  the  ^it-tfi^  law.  But  while  we  acknowledge  the 
great  importance  of  this  branch  of  legal  learning,  we  must  take 
heed  not  to  lose  sight  of  principles,  in  following  the  easy  and 
beaten  track  of  precedent.     Â  mere  case  lawyer  is  like  a  third- 
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rate  player,  who  repeats  the  words  of  others,  without  troubling 
himself  whether  he  is  uttering  sense  ol*  nonsense.  A  well  con- 
sidered and  well  written  judicial  opinion,  resting  on  sound  and 
clearly  developed  legal  principles,  is  a  more  efficacious  method  of 
communicating  legal  knowledge  than  any  other  that  can  be  de- 
vised. But  such  is  not  always  the  character  of  the  decisions  of 
Courts  of  Justice  ;  judges  sometimes  unwittingly  indulge  in  freaks 
of  fancy,  or  paradoxical  propensities,  to  the  utter  disregard  of  the 
plainest  principles  of  law;  and  then,  their  decisions  instead  of 
being  safe  guides  are  deceitful  but  solemn  delusions,  leading  the 
confiding  mind  into  error  and  confusion.  The  decisions  of  Courts 
should,  therefore,  be  always  studied  in  subordination  to  sound 
doctrine  and  correct  principles. 

Little  or  no  advantage  can  be  derived  from  the  study  of  any 
work  on  the  Koman  law,  written  in  the  English  language.  We 
have  not  even  a  translation  of  the  Pandects  ;  the  English  version 
of  the  Institutes  is  inaccurate  and  imperfect.  Strahan's  transla- 
tions 0Î  Domafs  Civil  Law  in  its  Natural  Order ,  is  a  work  of 
great  merit,  though  I  cannot  but  think  that  the  praise  bestowed 
upon  it  by  D'Aguessean  is  exaggerated.  I  would  recommend  it 
to  your  careful  perusal  as  one  of  the  best  introductions  to  the 
study  of  the  Civil  Law.  A  new  edition  has  lately  been  published 
of  this  work  under  the  editorship  of  Professor  Cushing,  of  Har- 
vard University.  It  is  neatly  printed,  but  it  has  lost  much  of  its 
value  by  the  omission  of  the  texts  of  the  Roman  law,  which  are 
interspersed  in  the  original  work  as  well  as  in  the  translation  as 
published  by  Strahan.  Editors  frequently  take  great  liberties 
with  the  productions  which  they  edit,  both  in  the  way  of  omission 
and  addition,  but  it  is  a  custom  more  honoured  in  the  breach  than 
the  observance. 

At  a  more  advanced  stage  of  his  course,  the  student  cannot 
select  a  safer  guide  than  Pothier,  who  was  one  of  the  first  authors 
by  whom  jurisprudence  was  popularized,  and  who  has  had  the 
glory  of  furnishing  a  large  portion  of  the  materials  for  the  Napo- 
leon Code. 

The  best  Commentaries  on  that  Code,  and  at  the  same  time 
on  our  own,  are  those  of  Toullier,  Troplong,  Marcadé,  and  Dur- 
anton,  all  in  the  French  language. 

One  of  the  best  commentators  on  the  Spanish  Law  is  Gregoria 
Lopez,  whose  views  and  opinions  have  always  commanded  great 
respect.  He  has  written  in  Latin,  and  elucidates  the  Spanish 
law,  bj  constantly  referring  to  the  Soman  jurisprudence. 
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The  German  legal  literature  has  been  enriched,  during  the 
last  half  century,  by  some  of  the  greatest  productions  on  the 
modem  Civil  Law,  to  be  met  with  in  any  language.  Savigny, 
Hugo,  Gluck,  and  others,  have  conferred  imperishable  glory  on 
their  language  and  country,  by  their  works  on  the  Eoman  Law. 

Nor  ought  he  who  is  desirous  of  acquiring  eminence  at  the 
bar,  neglect  to  invigorate  his  mind,  by  the  study  of  the  great 
writers  of  the  sixteenth  century,  such  as  Cujacins,  Donellus, 
Duarenus,  &c.  4 

I  trust,  gentlemen,  that  it  is  not  necessary  to  urge  anything 
further,  to  satisfy  you  that  the  study  of  jurisprudence  is  not  so 
dry  and  uninteresting,  as  is  generally  imagined  by  those  who  are 
unacquainted  with  the  subject.  How  can  the  study  of  that 
science  be  tedious  or  irksome,  which  embraces  almost  the  whole 
circle  of  human  knowledge?  "  Jurisprudentia  est  divinarum 
atque  humanarum  rerum  notitia^  justi  atque  injusti  sciential 
'^  Jurisprudence  is  the  knowledge  of  things  divine  and  human,  the 
science  of  what  is  just  and  unjust." 

But  where  is  the  mind,  it  may  be  asked,  of  sufficient  grasp  and 
power  to  master  this  universal  science  ?  Candor  compels  us  to 
confess  that  no  such  mipd  has  ever  ezisted,  and  in  all  probability 
never  will  exist.  Excellence  in  the  science  of  jurisprudence  is 
only  relative  ;  no  man  ever  was  a  perfect  master  of  it.  Human 
life  is  too  short,  the  powers  of  the  human  mind  are  too  weak,  to 
acquire  a  thorough  knowledge  of  everything  a  lawyer  ought  to 
know.  The  studies  requisite  to  secure  a  respectable  standing  in 
the  ranks  of  the  legal  profession  are  long  and  difficult  ;  the  exer- 
tions of  him  whose  aim  is  loftier,  must  be  proportionably  greater. 
I  would  recommend  to  your  careful  consideration  and  faith^ 
observance,  the  following  general  rules  : 

1.  Permanent  success  in  the  profession  of  law  cannot  be  hoped 
for  without  serious  and  persevering  study  and  application.  The 
aspirant  to  eminence  in  our  profession  should  never  foi^t  that 
Themis  is  a  jealous  mistress,  who  will  not  permit  her  votaries  to 
worship  at  any  other  shrine.  He  must  also  bear  in  mind,  that 
the  course  of  study  and  labour  to  which  he  devotes  himself,  is 
not  limited  to  a  certain  number  of  years,  but  must  be  persisted 
in,  without  any  interruption,  to  the  last  day  of  his  professional 
life.  From  the  first  moment  he  enters  on  the  arena  of  forensic 
strife,  he  will  find  himself  surrounded  by  hundreds  of  competi- 
tors, eager  to  outstrip  him  in  the  ,race  )  while  those  who  have 
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the  start  of  him  will  use  their  utmobt  exertion  not  to  he  over- 
taken. 

2.  Without  proper  method  and  system  in  his  studies,  no  one 
can  obtain  any  proficieney  in  the  knowledge  of  the  law.  An 
irr^lar  and  superfioial  course  of  reading  will  never  make  a 
lawyer.  In  the  soience  of  the  law,  as  in  all  others,  we  must 
commence  at  the  beginning  ;  make  ourselves  familiar  with  general 
principles  ;  understand  the  reason  of  every  rule  of  law,  and  dis- 
cover the  connection  and  harmony  existing  between  every  part  of 
the  system. 

3.  The  reading  of  books  and  listening  to  lectures  will  be  of 
little  or  no  advantage,  unless  the  student  digests  what  he  reads  or 
listens  to,  by  thought  or  reflection.  The  mind,  like  the  stomach, 
may  be  surfeited  by  being  overloaded.  Many  a  man  and  especi- 
ally among  members  of  the  legal  profession,  has  made  himself 
absolutely  stupid  by  too  much  reading.  Eeading  is  the  means, 
thought  and  reflection  the  end  ;  the  former  furnishes  the  materials 
on  which  the  latter  exercises  themselves. 

4.  An  indispensable  requisite  for  the  practising  lawyer,  is 
business  habits.  In  a  large  commercial  city,  particularly,  it  is 
necessary  for  the  practitioner  at  the  bar  to  be  familiar,  at  least, 
with  the  manner  in  which  commercial  transactions  are  conducted, 
he  ought  to  be  acquainted  with  accounts,  book  keeping,  &c. 
Unless  he  possess  this  knowledge  he  will  frequently  be  at  a  loss 
to  understand  the  case  stated  to  him  by  his  client,  and  of  course, 
utterly  unable  to  argue  it  to  the  court  or  jury,  as  an  advocate. 

5.  Ministering  at  the  altar  of  justice,  the  moral  character  of 
the  lawyer  must  not  only  be  without  a  stain,  but  should  be,  like 
Caesar's  wife,  above  suspicion.  Weight  of  character  is  frequently 
of  more  advantage  in  the  argument  of  a  cause  than  the  greatest 
power  of  intellect.  Judge  Story  truly  observes  "  even  the  lips 
"  of  eloquence  breathe  nothing  but  an  empty  voice  in  the  halls  of 
"justice,  if  the  ear  listens  with  distrust  or  suspicion." 

But  the  question  will  naturally  occur  to  all  who  have  made 
choice  of  this  arduous  profession,  what  probability  is  there  of 
attaining  an  elevated  rank  in  it  ?  You  may  perhaps  be  discour- 
aged by  the  reflection,  that  many  are  called,  but  few  are  chosen. 
My  answer,  gentlemen,  to  these  objections  is,  that  success  depends 
almost  exclusively  on  yourselves.  If  you  resolve  to  become  good 
lawyers,  and  use  the  requisite  exertions  to  accomplish  your  end, 
depend  upon  it,  you  cannot  and  will  not  fail.     Everything 
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depends  on  a  finn,  unfaltering  and  an  indomitable  will  ;  let  the 
word  impossible  be  expunged  from  your  vocabulary  so  far  as  your 
professional  studies  are  concerned,  and  your  efforts  will  be  crowned 
with  success.  If  on  the  other  hand,  you  feel  a  lack  of  that 
energy  and  determination  of  which  we  have  just  spoken — if  you 
prefer  a  life  of  listlessness  and  ease,  the  sooner  you  abandon  the 
idea  of  studying  and  practising  law,  the  better  ;  turn  your  atten- 
tion to  some  other  and  more  congenial  pursuit  ;  and  save  your- 
selves from  the  mortification  of  remaining  briefless  lawyers  all  the 
days  of  your  life. 

In  conclusion,  I  will  quote  the  encouraging  language  of  Prof. 
Story  on  a  similar  occasion  : 

"  Enough  has  been  said,  perhaps  more  than  enough,  to  satisfy 
the  aspirant  after  judicial  honours,  that  the  path  is  arduous  and 
requires  the  vigour  of  a  long  and  active  life.  Let  him  not,  how 
ever,  look  back  in  despondency  upon  a  survey  of  the  labour. 
The  triumph,  if  achieved,  is  worth  the  sacrifice.  If  not  achieved, 
still  he  will  have  risen  by  the  attempt,  and  will  sustain  a  nobler 
rank  in  the  profession.  If  he  may  not  rival  the  sagacity  of 
Hardwicke,  the  rich  and  lucid  learning  of  Mansfield,  the  marvel- 
lous judicial  eloquence  of  Stowell,  the  close  judgment  of  Parsons, 
the  comprehensive  reasoning  of  Marshall,  and  the  choice  attain- 
ments of  Kent,  yet  he  will  by  the  contemplation  and  study  of 
such  models,  exalt  his  own  sense  of  the  dignity  of  the  profession, 
and  invigorate  his  own  intellectual  powers.  He  will  learn  that 
there  is  a  generous  rivalry  at  the  Bar  ;  and  that  every  one  there 
has  his  proper  station  and  fame  assigned  to  him  ;  and  though  one 
star  differeth  from  another  in  glory,  the  light  of  each  may  yet  be 
distinctly  traced,  as  it  moves  on,  until  it  is  lost  in  that  common 
distance,  which  buries  all  in  a  common  darkness." 
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Question. — Had  the  Dominion  Government  the  power,  or  has 
it  now  the  power,  to  take  any  legal  steps  to  secure  the  punishment 
of  Riel  for  the  murder  of  Scott  ? 

It  is  unnecessary  to  observe  that  except  under  the  provisions 
of  treaties — or  for  certain  offences  on  the  high  seas — Canada 
could  have  no  power  to  arrest  or  punish  for  crimes  committed 
beyond  her  territorial  limits  :  but  it  is  alleged  that  under  certain 
Imperial  statutes  passed  for  this  particular  purpose,  jurisdiction 
was  given  to  her,  with  reference  to  offences  committed  in  the 
North  West  Territories  beyond  her  limits — and  that  at  the  time 
of  Scott's  murder  she  had  that  power.  It  will  be  best,  therefore, 
to  see 

1st.  What  that  power  was,  to  whom  given,  and  where  to  be 
exercised. 

2nd.  Was  such  power  transferred  by  the  British  North  Amer- 
ica Act  of  1867,  to  the  Dominion  ? 

3rd.  Could  it  have  been  executed  before  the  occupation  of  and 
establishment  of  the  Government  of  Manitoba  ? 

4th.  Since  such  occupation  and  establishment,  constitutionally 
could  it  have  been  exercised  in  Manitoba  ? 

5th.  Under  the  Extradition  Treaty  with  the  United  States, 
could  or  can  Riel  be  demanded  by  the  Dominion  Government  ? 

1st.  In  August,  1803,  an  Act  was  passed  by  the  Imperial  Par- 
liament, known  as  43  Geo.  3,  c.  138,  "  for  extending  the  juris- 
diction of  the  Courts  of  Justice  in  the  Provinces  of  Lower  and 
Upper  Canada,  to  the  trial  and  punishment  of  persons  guilty  of 
crimes  and  offences  within  certain  parts  of  North  America  ac?;om- 
ing  to  the  said  Provinces.'* 

It  recites  that  "whereas  crimes  and  offences  have  been  com- 
mitted in  the  Indian  Territories  and  other  parts  of  America  not 
within  the  limits  of  the  Provinces  of  Lower  and  Upper  Canada j 
or  either  of  them,  or  of  the  Jurisdiction  of  any  of  the  Courts 
established  in  these  Provinces,  or  within  the  limits  of  any  Civil 
Government  of  the  United  States  of  America — and  are,  therefore, 
not  cognizable  by   any  jurisdiction  whatever — and   by  reason 
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thereof  great  crimes  and  offences  have  gone,  and  may  hereafter 
go  unpnnishcd,  and  greatly  increase."  For  remedy  thereof  it  is 
enacted  ''  That  from  and  afber  the  passing  of  that  Act,  all  offences 
committed  within  any  of  the  Indian  Territaries  or  part  of  Am- 
erica not  within  the  limits  of  Upper  and  Lower  Canada,  or  any 
Civil  (îovemment  of  the  United  States  of  America — shall  he — 
and  he  deemed  to  be  offences  of  the  same  nature,  and  shall  be 
tried  in  the  same  manner  and  subject  to  the  same  punishment  as 
if  the  same  had  been  committed  within  the  Provinces  of  Lower 
and  Upper  Canada." 

The  2nd  section  then  authorises  the  persons  administering  the 
Government  of  Lower  Canada  by  commission,  to  empower  any 
person  or  persons,  wherever  resident  or  being  at  the  time,  to  act 
as  Civil  Magistrates  and  J.  P's.  for  any  of  the  Indian  Territories 
or  parts  of  America  not  within  the  limits  of  either  of  the  said 
Provinces,  or  any  Civil  Grovernment  of  the  United  States,  as  well 
as  within  the  limits  of  either  of  the  said  Provinces,  either  upon 
information  given  within  the  said  Provinces  or  out  of  them  in 
any  part  of  the  Indian  Territories  or  parts  of  America  as  afore- 
said, for  the  purpose  only  of  hearing  crimes  and  offences — and 
committing  any  person  or  persons  guilty  of  any  crime  or  offence 
to  safe  custody  in  order  to  his  being  conveyed  to  Lower  Canada 
to  be  dealt  with  according  to  law.  And  it  is  further  provided 
that  it  shall  be  lawful  for  any  person  to  apprehend  such  criminal 
and  take  him  before  the  Commissioners,  or  to  safely  convey  him 
to  Lower  Canada,  there  to  be  dealt  with  according  to  law. 

The  3rd  section  provides  that  the  party  shall  be  tried  in  Lower 
Canada,  as  if  the  crime  had  been  committed  within  the  limits  of 
that  Province  (or  if  the  person  administering  the  Government 
there  thinks  that  in  furtherance  of  justice,  the  party  could  be 
better  tried  in  Upper  Canada,  he  is  authorised  under  the  great 
seal  of  the  Province  of  Lower  Canada,  to  declare  the  same,  and 
the  party  shall  be  tried  in  Upper  Canada.)  And  similar  power  is 
given  to  issue  subpoenas  and  other  processes  for  enforcing  attend- 
ance of  witnesses  in  such  Indian  territories,  as  if  the  offence  had 
been  within  the  limits  of  the  jurisdiction  of  the  courts  of  Lower 
or  Upper  Canada. 

The  4th  and  5th  sections  have  reference  to  foreigners,  and  do 
not  bear  upon  this  pointi 

In  July,  1821,  another  Act  was  passed  by  the  Imperial  Par- 
liament known  as  1st  and  2nd  Geo.  4th,  o.  66^  **  for  r^olating 
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the  Fur  trade  and  establishing  a  criminal  and  civil  jurisdiction 
within  certain  parts  of  America." 

The  first  four  sections  have  no  bearing.  The  fifth  section  ex- 
tends the  43rd  Geo.  3rd,  c.  138,  (just  quoted)  in  its  full  extent 
to  the  Hudson's  Bay  Territories. 

The  6th  and  7th  sections  give  the  same  jurisdiction,  in  civil 
matters,  in  the  Indian  territories  to  the  Courts  of  Upper  Canada, 
that  the  Courts  of  Lower  or  Upper  Canada  had  within  the  limits 
of  their  respective  Provinces. 

The  8th  section  authorises  the  acting  Governor  of  Lower 
Canada  for  the  time  being,  6y  Commission,  to  authorise  the  per- 
sons who  might  be  appointed  J.  P's.  under  that  Act  (1  and  2, 
Geo.  4,  c.  66),  in  the  Indian  territories,  etc.,  or  who  might  be 
specially  named  in  such  Commission,  to  act  as  Commissioners  to 
enforce  in  the  Indian  territories  the  orders  of  the  Courts  of 
Upper  Canada,  and  in  case  of  disobedience  or  resistance  to  such 
'  orders  to  commit  the  party  disobeying,  &c.,  to  custody  to  be  trans- 
mitted to  Upper  Canada,  &c.,  there  to  be  dealt  with  according  to 
law. 
The  9th  section  is  in  support  of  the  8th. 
The  10th  authorises  the  Queen  to  issue  commissions  to  persons 
to  act  as  J.  P.*s  in  the  Territories;  and  the  Courts  of  Upper 
Canada  may  direct  commissions  to  such  J.  P.'s  so  appointed  to 
take  evidence  or  try  issues,  or  hold  Courts,  with  like  power  and 
authority  as  are  vested  in  the  Courts  of  Upper  Canada. 

Down  to  this  point  the  statute  has  reference  to  civil  proceed- 
ings. 

The  11th  and  12th  sections  have  reference  to  criminal  matters. 
It  is  better  to  quote  them  in  full  : 

''  11th.  And  be  it  further  enacted  that  it  shall  be  lawful  for 
"  His  Majesty,  notwithstanding  anything  contained  in  this  Act 
"  or  in  any  Charter  granted  to  the  said  Governor  and  Company 
*'of  Merchant  Adventurers  of  England  trading  to  Hudson's 
"  Bay,  from  time  to  time,  by  any  Commission  under  the  Great 
"  Seal,  to  authorise  and  empower  any  such  persons  so  appointed 
"  Justices  of  the  Peace,  as  aforesaid,  to  sit  and  hold  Courts  of 
^'  Kecord  for  the  trial  of  criminal  offences  and  misdemeanors  and 
''  also  of  civil  cases,  and  it  shall  be  lawful  for  His  Majesty  to 
"  order,  direct  and  authorise  the  appointment  of  proper  officers 
'^  to  act  in  aid  of  such  Courts  and  Justices  within  the  jurisdiction 
'^  assigned  to  such  Courts  and  Justices  in  any  such  Commission, 
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"  anything  in  this  Act  or  in  any  Charter  of  the  Grovernor  and 
'^  Company  of  Merchant  Adventurers  of  England  trading  to 
"  Hudson's  Bay  to  the  contrary  notwithstanding/' 

"  Section  12 — Provided  always,  and  be  it  further  enacted^  that 
^'  such  Courts  shall  be  constituted  as  to  the  number  of  Justices 
^^  to  preside  therein,  and  as  to  such  places  within  said  Territories 
"  of  the  said  Company,  or  any  Indian  territories,  or  other  parts 
"  of  North  America  as  aforesaid,  and  the  times  and  manner  of 
"  holding  the  same,  as  His  IMajesty  shall  from  time  to  time  order 
"  and  direct;  hut  shall  rvot  try  any  offender  upon  any  charge  or 
"  indictment  for  any  felony  made  the  subject  of  capital  punish- 
'•'  ment,  or  for  any  offence  or  passing  sentence  affecting  the  life  of 
"  any  offender,  or  adjudge,  or  cause  any  offender  to  suffer  capital 
"  punishment  or  transportation,  or  take  cognizance  of  or  try  any 
"  civil  action  or  suit,  in  which  the  cau^e  of  such  suit  or  action 
"  shall  exceed  in  value  the  amount  or  sum  of  £200,  and  in  every 
"  case  of  any  offence  subjecting  the  person  committing  the  same 
"  to  capital  punishment  or  transportation  the  Court  or  any  Judge 
"  of  any  such  Court,  or  any  Justice  or  Justices  of  the  Peace, 
^^  before  whom  any  such  offender  shall  be  brought,  shall  commit 
^^  such  offender  to  safe  custody,  and  cause  such  offender  to  be 
"  sent  into  such  custody  for  trial  in  the  Court  of  the  Province  of 
"  Upper  Canada." 

It  will  thus  be  seen  that  under  these  two  Acts,  the  power  given 
was  to  arrest  the  murderer  to  he  sent  to  Canada  for  trial.  Under 
the  first  Act  through  the  instrumentality  of  Justices  of  the  Peace 
specially  appointed  by  the  Government  of  Lower  Canada,  and 
further  under  the  2nd  Act  through  the  instrumentality  of  local 
officers  appointed  by  the  Imperial  Government.  That  the  juris- 
diction created  is  of  a  limited  and  exceptional  character,  and  the 
legislation  being  of  a  criminal  nature  must  be  construed  strictly. 
That  the  proceedings  must  be  initiated  by  information  before  such 
J.  P.'s  or  officers  in  the  usual  way,  and  to  be  in  the  same  manner 
in  every  respect  as  if  the  offence  had  been  committed  within  the 
jurisdiction  of  the  Court  of  Lower  or  Upper  Canada  trying  the 
same. 

The  next  point  is  to  see  whether  this  power  was  by  the  British 
North  America  Act  of  1867,  transferred  to  the  Dominion. 

It  will  be  borne  in  mind  that  the  powers  created  by  the  two 
foregoing  Acts  were  extra  territorial  powers  given  to  Lower  and 
Upper  Canada  separately  to  be  exercised  in  relation  to.  the  Indiai^ 
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Territories,  the  Hudson*s  Bay  Territories,  and  certain  parts  of 
North  America  "adjoining  to  the  said  Provinces,^*  a  right  not 
incidental  to  or  necessary  for  their  Government,  or  vesting  in  the 
said  Provinces  any  interests  in  those  Territories,  but  to  be  exer- 
cised solely  for  the  benefit  of  those  Territories  themselves. 

It  becomes  important  now  to  see  how  this  matter  was  disposed 
of  by  the  Act  of  Union  of  1841,  and  whether  in  the  subsequent 
Act  of  1867  any  difference  is  made.  The  3  and  4  Vic.  c.  36, 
passed  by  the  Imperial  Parliament  in  1840,  intituled  "An  Act 
to  reunite  the  Provinces  of  Upper  and  Lower  Canada,  and  for 
the  Government  of  Canada"  declares  by  section  45  that  all 
powers,  authorities  and  functions  which  by  the  said  Act  (refer- 
ing  to  George  3rd,  c.  31,  A.D.  1791,)  or  by  any  other  Act  of 
Parliament,  or  by  any  Act  of  the  Legislature  of  the  Provinces 
of  Upper  and  Lower  Canada  respectively,  are  vested  in,  or  are 
authorized,  or  required  to  be  exercised  by  the  respective  Gover- 
nors of  the  said  Provinces shall,  in  so  far  as  the 

same  are  not  repugnant  to  or  inconsistent  with  the  provisions  of 
this  Act,  be  exercised  by  the  Government  of  the  Province  of 
Canada." 

Section  46.  "  That  all  laws,  statutes  and  provisions  which  at 
the  time  of  the  union  of  the  Provinces  of  Upper  and  Lower 
Canada  shall  be  in  force  within  the  said  Provinces  or  either  of 
them,  shall  remain  and  continue  to  be  of  the  same  force,  author- 
ity and  effect,  &c.,  &c." 

Section  47.  "  That  all  the  Courts  of  Civil  and  Criminal  juris- 
diction in  either  of  the  Provinces  of  Upper  and  Lower  Canada 
at  the  time  of  the  union  of  the  said  Provinces  and  all  legal  com- 
missions, powers  and  authorities,  &c.,  shall  continue  to  subsist, 
&c." 

Now,  in  these  sections  there  are  no  words  of  qualification  as  to 
the  subject  matter  relative  to  which  those  powers  are  to  be  exer- 
cised. They  were  left  as  broad  and  as  comprehensive  as  before 
the  Act  was  passed,  in  no  way  curtailed  or  restricted,  only  the 
powers  to  be  exercised  were  to  be  by  United  Canada  instead  of 
Upper  and  Lower  Canada  separately.  But  how  is  it  when  the 
same  subject  is  referred  to  in  the  British  North  America  Act  of 
1867  and  the  corresponding  sections  are  examined.  By  the  12th 
Section  of  the  British  North  America  Act  of  1867 — under  which 
Act  alone  the  Dominion  Government  exists — the  powers  and  au- 
thorities, and  functions,  which  under  any  Imperial  Acts  or  any 
Vol,  VI.  w  No.  1. 
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local  Acts  of  the  several  Provinces  were  exercisable  by  their  re- 
spective Governors,  with  the  adviee  of  their  Councils  at  the  time 
of  the  union  were  "  as  the  same  continued  in  existence  and  were 
capable  of  being  exercised  after  the  union  in  relation  to  the  Gov- 
ernment of  Canada"  transferred  to  and  made  exercisable  by  the 
Governor-General,  &c.  And  by  the  56th  section  all  powers  and 
authorities  and  functions,  which  under  any  such  Acts,  were  at 
the  time  of  the  union  vested  in,  or  made  exercisable  by  the 
Lieutenant-Gk)vemors  of  the  Provinces,  with  the  advice  of  their 
Councils,  were  ^'  as  far  as  the  same  were  capable  of  being  exer- 
"  cised  after  the  union  in  relation  to  the  Governments  of  Ontario 
"  and  Quebec  respectively,"  vested  in  and  made  exercisable  by 
the  Lieutenant-Governors  of  Ontario  and  Quebec  respectively. 

(The  64th  section  had  previously  provided  that  so  far  as  Nova 
Scotia  and  New  Brunswick  were  concerned,  the  constitution  of 
the  Executive  authority  in  each  of  these  Provinces  should,  sub- 
ject to  the  provisions  of  the  British  North  America  Act,  continue 
as  it  existed  at  the  union,  until  altered  under  the  authority  of  the 
Act;  and  the  Dominion  of  Canada  was  by  the  3rd  section  formed 
of  the  then  Provinces  of  Canada,  Nova  Scotia  and  New  Bruns- 
wick, thereby  defining  its  territory.)     The  65th  section  thus 
clearly  removes  any  doubt  as  to  what  was  intended  by  the  expres- 
sion ^^  in  relation  to  the  Government  of  Canada^*^  in  the  12th 
section  ;  shewing  that  it  was  to  be  considered  (as  to  the  applica- 
tion of  the  powers  referred  to)  in  a  territorial  sense  only.    Other- 
wise the  expression  ^^  in  relation  to  the  Government  of  Ontario 
and  Quebec  respectively"  in  the  65th  section  would  be  without 
meaning — or  this  absurdity  would  follow — ^that  the  Province  of 
Lower  Canada  or  the  Province  of  Canada  as  composed  of  Upper 
and  Lower  Canada  and  inheritor  of  their  powers  by  virtue  of  the 
Act  of  Union  of  1841  (in  contradistinction  to  its  present  organ- 
ization under  the  Act  of  1867,  and  its  subsequent  rights  acquired 
under  the  Rupert's  Land  Act,  1868),  would  retain  the  power  of 
appointing  Justices  of  the  Peace  in  and  for  the  North-West  Ter- 
ritories, and  that  criminals  arrested  there  or  in  Manitoba,  not- 
withstanding  its  present  status,  must  still  be  brought  to  Upper 
Canada  for  trial  ;  (inasmuch  as  those  old  Acts  were  not  repealed 
in  words,  and  under  them  the  power  to  arrest  for  capital  felonies 
gave  no  power  of  trial  there.) 

But  the  Act  of  1841  was  superseded  by  the  Act  of  1867,  which 
expressly  limited  the  powers  conferred  by  any  previous  Lnperial 
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Acts  to  the  test  of  their  "  being  exercised  in  relation  to  the  Go- 
vemment  of  Canada,^^  The  Canada  of  1841  was  reconstructed 
by  the  Act  of  1867 — with  increased  area — but  curtailed  local 
powers — with  a  different  constitution  clearly  defined,  and  an  ad- 
ministration of  criminal  justice  clearly  distributed  in  a  different 
way.  It  was  not  contemplated  that  the  abnormal  mode  of  catch- 
ing a  criminal  at  the  foot  of  the  Rocky  Mountains,  and  bringing 
him  2000  miles  to  Upper  Canada  for  trial,  should  continue,  and, 
therefore,  no  provisions  were  made  in  the  Act  of  1867,  by  which 
the  jurisdiction  created  by  the  Imperial  Acts  of  1803  and  1821, 
and  given  to  the  Canada  of  1841,  should  be  continued  to  the 
Canada  of  1867.  It  is  true,  the  Acts  of  1804  and  1821,  were 
not  repealed,  because  there  were  provisions  in  them  relating  to 
otJier  matters  in  the  North- West  Territories,  hut  express  words 
were  inserted  in  the  Act  of  1867,  to  negative  even  the  presump- 
tion of  the  continuance  of  the  criminal  jurisdiction  of  Canada, 
and  as  preparatory  to  the  altered  circumstances  which  would 
necessarily  follow  from  the  acquisition  of  those  territories.  They 
were  not  left  without  law.  "  The  Rupert's  Land  Act  of  1868," 
is  a  clear  recognition  that  there  was  law  there,  but  that  law  it 
was  not  given  to  Canada  after  1867  to  administer,  until  she 
became  the  legal  owner  of  the  domain.  This  is  t^e  more  appa- 
rent, because  by  an  Imperial  Act  passed  in  1859,  the  22-23rd 
Vic.  c.  26,  intituled  ^*  An  Act  to  make  further  provision  for  the 
"  regulation  of  the  trade  with  the  Indians,  and  for  the  adminis- 
"tration  of  justice  in  the  north-western  territories  of  America," 
the  same  power  with  which  Canada  was  then  clothed,  of  having 
criminals  arrested  there  and  sent  to  Upper  Canada  for  trial,  was 
extended  to  British  Columbia,  and  concurrent  and  equal  juris- 
diction given  to  the  courts  of  that  colony.  Thus,  when  eight 
years  afterwards  in  1867,  the  British  Parliament  used  the  terms, 
^^  in  relation  to  the  Government  of  Canada  "  it  was  done  with 
the  full  knowledge  that  it  had  already  provided  for  the  punish- 
ment of  criminals  in  those  territories  by  tribunals  other  than 
those  of  Upper  Canada,  and  in  view  of  future  arrangements,  in 
ckfining  the  powers  of  the  Federal  Government  of  Canada,  it 
determined  that  those  powers  should  correspond  with  its  territory. 
Therefore  at  the  time  of  the  Scott  murder  the  North- West  Terri- 
tories constituted  no  part  of  and  were  not  under  the  jurisdiction 
of  the  Government  of  Canada,  and  Canada  could  not  at  that  time 
appomt  a  Magistrate  or  arrest  a  man  there.     The  subsequent 
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order  in  Council  of  June  23rd,  1870,  under  the  Imperial  Act,— 
"  The  Kupert's  Land  Act,  1868,"— from  and  after  the  15th  day 
of  July,  1870,  again  gave  jurisdiction  to  Canada  (and  outside  of 
Manitolba  which  now  stands  on  other  grounds)  the  power  of 
Canada  to  govern  there  and  establish  "laws,  institutions  and 
ordinances,"   now  exists.      Betweeen  these  two  periods,  July, 

1867,  and  July,  1870,  the  administration  of  criminal  justice 
there  was  in  the  hands  of  the  authorities  of  the  Hudson's  Bay 
Company,  of  the  British  Grovemment  and  of  British  Columbia. 

This  is  the  more  clear  because  the  same  Kupert's  Land  Act  of 

1868,  which  gave  to  Canada  the  power,  after  the  Order  in  Coun- 
cil to  govern  the  territories,  expressly  provided  that  until  after 
the  date  mentioned  in  such  order,  the  Parliament  of  Canada  en- 
acted other  laws,  the  existing  laws  and  authorities  within  the 
territory  should  continue  in  force.  Thus,  to  speak  legally,  the 
Canadian  jurisdiction  was  destroyed  by  the  act  of  1867.  The 
existing  authority  within  was  declared  continued  by  the  Act  of 
1868,  and  by  the  Order  in  Council  of  June,  1870,  the  authority 
of  Canada  was  restored  and  made  exclusive  from  and  after  the 
15th  July,  1870.     Scott's  murder  was  in  December,  1869. 

The  64th  section  declaring  that  the  constitution  of  the  execu- 
tive authority  in  Nova  Scotia  and  New  Brunswick  was  to  remain 
as  before,  &c.,  preceding  immediately  as  it  did  the  section  which 
conferred  executive  powers  upon  the  Government  of  Ontario  and 
Quebec,  also  shews  that  the  powers  referred  to  were  for  local  and 
not  for  extra  territorial  purposes. 

This  very  significant  distinction  between  the  two  acts  of  1841 
and  1867  indicates  the  intentions  of  the  British  Parliament  in 
passing  them. 

It  is  plain,  therefore,  from  the  above  limitations,  that  the 
powers  which  had  been  previously  exercised  by  the  Provinces  of 
Lower  and  Upper  Canada,  or  the  Province  of  Canada  after  1841 
and  previous  to  July,  1867,  in  relation  to  the  Indian  and  Exid- 
ion's  Bay  Territories  and  "  parts  of  America  adjoining  the  two 
Provinces,"  under  the  Imperial  Acts  referred  to,  were  not  trans- 
ferred by  the  British  North  America  Act  of  1867  to  the  Domin- 
ion Government  ; — no  doubt  designedly  omitted,  as  the  peaceful 
acquisition  of  those  territories,  and  their  constitutional  incorpor- 
ation into  the  Union  were  contemplated  from  its  first  inception. 

The  3rd  point  it  is  not  necessary  to  discuss,  because  it  is  an 
admitted  fact  that  from  the  time  of  Scott's  murder  until  the 
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bugles  of  the  60th  sounded  the  advanoe  upon  the  slopes  leading 
to  Fort  Garry,  the  Dominion  Gfovemment  had  not  practically  the 
power  of  enforcing  any  legal  authority  whatever  in  Manitoba  or 
its  vicinity. 

As  to  the  4th  :  Since  the  establishment  of  constitutional  gov- 
ernment in  Manitoba,  which  immediately  followed  the  occupation 
of  Fort  Garry,  the  "  administration  of  criminal  justice"  was  by 
the  British  North  America  Act,  vested  in  the  Local  Government, 
and  the  Dominion  Government  could  not  possibly  interfere. 

As  to  the  5th,  under  the  above  construction  of  the  Imperial 
Act,  the  Dominion  Government  could  have  no  legal  right  to  de- 
mand the  surrender  of  Kiel.  The  British  Gavemment  alone  had 
that  power,  as  the  offence  was  against  her  laws  and  not  against 
those  of  the  Dominion  ;  but  the  authorities  in  the  United  States 
have  always  considered  causes  such  as  JlieFs  as  political,  and, 
therefore  not  coming  within  the  scope  of  the  treaty.  It  is  true 
that  judicially  it  has  been  considered  that  in  order  to  exclude 
such  from  the  treaty,  it  must  be  shown  that  the  offence  charged 
was  in  furtherance  of  the  political  object  which  it  is  alleged  was 
sought  to  be  obtained,  and,  we  believe,  that  Scott's  murder  was 
not  in  furtherance  of  any  such  object,  but  the  authorities  to  whom 
application  would  have  to  be  made  would  be  the  judges,  and  no 
sane  man  can  doubt  what  the  decision  would  be.  Leaving  out, 
however,  all  question  of  details,  which,  in  such  cases,  are  numer- 
ous and  complicated,  an  application  by  the  Dominion  Government 
for  RiePs  extradition  under  the  Ashburton  Treaty  would  be  at 
once  met  by  the  objection  that  the  crime  was  not  committed 
toithin  the  jurisdiction  of  the  Dominion  Govemmenty  and,  on 
other  grounds,  the  demand  would  be  declared  inadmissible. 

For  these  reasons,  it  does  not  appear  to  me  that  the  Dominion 
Government  could  have  taken  or  could  now  take  any  legal  steps 
to  secure  Eeil's  punishment  as  long  as  he  is  abroad,  but  as  there 
is  no  Statute  of  Limitations  with  reference  to  murder,  assuredly 
should  he  ever  come  within  the  Dominion^  justice  will  be  found 
to  reach  him,  and  hands  to  take  him. 

I  have  placed  the  question  solely  in  its  legal  aspect,  merely  as 
to  whether  the  Dominion  Grovemment  had,  under  the  constitu- 
tion,  the  right  or  not.  I  have  avoided,  as  far  as  possible,  even 
the  insertion  of  a  word  which  could  have  a  political  bearing, 
Dccause  I  think  that  the  point  shoold  be  considered  and  deter- 
inined  without  prejudice. 

J.  H.  Gray. 
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The  great  problems  of  international  law  whioh  were  submitted 
to  the  consideration  of  the  Joint  High  Commission  are  repre- 
sented as  haying  at  last  reached  a  solution.  On  the  8th  of  May 
the  Commissioners  signed,  at  Washington,  a  treaty  by  which  they 
propose  to  settle  the  questions  of  the  Alabama  Claims,  the  Cana- 
dian Inshore  Fisheries,  the  St.  Lawrence  Canals  and  other  mat- 
ters submitted  to  their  investigation,  upon  bases  very  nearly  the 
same  as  those  which  have  been  from  time  to  time  telegraphed  to 
New  York  by  correspondents  of  the  press  of  that  city,  notwith- 
standind  the  alleged  secrecy  of  the  negotiations.  The  Treaty 
itself  was  to  have  remained  secret  for  some  time  a^r  its  execu- 
tion. But  some  of  the  Washington  officials  seem  no  more  cap- 
able of  keeping  a  secret  than  was  the  woman  in  the  fable.  The 
Treaty  had  scarcely  been  printed  for  the  use  of  the  Senate  when 
secrecy  was  violated  to  favour  a  correspondent  of  a  New  York  daily 
paper,  and  on  the  10  th  of  May  that  paper  published  to  the  world 
the  entire  text  of  the  Joint  High  Commission's  decision.  It 
need  scarcely  be  said  that  the  conduct  of  the  official  who  thus 
betrayed  his  trust,  and  the  conduct  of  the  correspondent  who 
profited  by|his  dereliction[of  duty,  were  equally  dishonourable  and 
disgraceful.  It  is  needless  to  add  that  since  that  time  no  one 
concerned  in  the  n^otiations  considers  himself  bound  to  secrecy. 
The  text  of  the  Treaty  has  made  the  round  of  the  press  of  both 
continents  ;  and  almost  all  the  interested  parties,  from  the  Legisla- 
tive bodies  down  to  the  humblest  village  gazette,  from  the  senator 
to  the  simplest  fisherman  of  our  maritime  shores,  have  already 
discussed  and  criticised  its  stipulations.  May  we  not  be  per- 
mitted to  express  in  the  Revue  Critique  an  unbiassed  opinion 
upon  this  novel  and  memorable  Treaty  ? 

It  is  true  that  the  Remte  Critique  does  not  interfere  with 
political  questions.  Its  founders  designed  it  to  be  a  review  de- 
voted to  legislation  and  jurisprudence.  But  is  not  the  Treaty  of 
Washington  the  draft  of  a  legislative  enactment  much  more  im- 
portant than  most  of  the  bills  passed  by  the  Legislature  of  the 
Dominion  or  by  the  Imperial  Parliament?  The  Revue  Cri- 
tique could  not,  therefore,  without  failing  in  its  mission;  close  its 
pages  against  a  critical  study  of  the  Treaty  in  its  bearing  upon 
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law  and  justice.  The  essay  which  we  lay  before  the  reader  has 
been  written  from  a  purely  legal  point  of  view,  and  in  a  spirit  of 
freedom  from  all  influence  of  passion,  faction  or  political  feeling, 
and  we  trust  that  it  will  be  accepted  as  such  by  the  public. 

I. — THE  ALABAMA  OLAIMS. 

In  order  that  the  reader  may  obtain  a  clear  perception  of  the 
effect  and  scope  of  that  part  of  the  Treaty  which  relates  to  the 
Alabama  claims,  we  will  lay  before  him  a  historical  sketch  of 
this  celebrated  dispute. 

At  the  close  of  the  American  civil  war,  Mr.  Adams,  the  United 
States  minister  to  Great  Britain,  in  a  correspondence  with  Earl 
Russell,  b^inning  April  7,  1865,  and  closing  with  a  letter  of 
Nov.  3,  1865,*  reviews  the  alleged  failures  of  Great  Britain  to 
fulfil  her  obligations  as  a  neutral,  and  demands  compensation  for 
the  injuries  resulting  to  the  United  States. 

In  his  letter  of  April  7,  Mr.  Adams  argues  that  formidable 
vessels  of  war  have  gone  from  British  ports,  and  entered  at  once 
on  their  hostile  career,  without  ever  visiting  a  port  of  the  Con- 
federacy, the  crews  and  armaments  being  British,  as  well  as  the 
vessels  and  their  stores  ;  that  these  have  been  procured  by  rebel 
agencies  openly  employed  in  Liverpool  ;  that  these  acts  have  been 
in  violation  of  our  rights,  and  have  been  caused  by  the  fact  that 
Great  Britain  accorded  belligerent  rights  to  the  rebels  in  an  un- 
precedented and  precipitate  manner  ;f  and  that  under  the  circum- 
stances this  amounted  to  a  creation  of  the  maritime  belligerency 
of  the  rebels  out  of  British  materials,  the  result  of  which  had 
been  the  gradual  transfer  of  commerce  from  American  to  British 
flags  and  vessels. 

Earl  Russell  (May,  1865)  defends  the  course  of  Great  Britain 
in  recognising  the  belligerency  of  the  South,  and  repudiates  all 
liability  for  any  actual  or  supposed  consequences  thereof.  As  to 
the  building  and  equipping  of  vessels,  he  urges  that  the  British 
Government  had  acted  honestly  and  in  good  faith,  and  finally 

*  Dana's  edition  of  Wheaton,  Int.  Law,  1866,  contains  a  summary 
of  this  memorable  correspondence,  from  which  our  statements  are 
extracted. 

t  A  former  correspondence  explains  that  by  this  was  meant  that 
^reat  Britain  had  recognized  the  South  as  a  maritime  belligerent 
^fore  a  single  vessel  of  the  Confederacy  had  reached  a  British  port. 
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takes  the  ground  "  that  if  the  Government  does  that,  it  is  not 
answerahle  for  the  consequences  if  a  vessel  is  fitted  out  and  sails 
from  Great  Britain^  in  violation  of  her  laws,  and  commits  hos- 
tilities beyond  her  jurisdiction." 

Earl  Russell  to  Mr.  Adams  (Aug.  30,  1865)  refuses  to  sub- 
mit the  matter  to  arbitration  "  on  the  ground  that  the  decision 
of  the  umpire  must  depend  upon  the  answer  to  two  questions — 
neither  of  which  Great  Britain  could  put  to  arbitration^  with 
due  regard  to  her  own  dignity  and  character, — first,  whether 
the  Government  has  acted  in  good  faith  and  with  due  diligence 
in  executing  its  laws  ;  and  second,  whether  the  law  officers  of 
the  Crown  properly  understood  the  British  statutes  when  they 
advised  against  legal  proceedings." 

Oct.  17,  1865  :  Mr.  Adams  says  that  "in  view  of  the  reasons 
assigned  by  the  British  Government  for  refusing  an  arbitration, 
no  proposal  of  that  kind  for  the  settlement  of  existing  differences 
will  henceforward  be  insisted  upon  or  submitted  by  the  United 
States." 

Nov.  3,  1865  :  Earl  Eussell  proposes  a  Commission  to  settle 
any  claims  (not  involving  the  two  points  specified)  which  the 
Governments  might  agree  to  submit  to  it. 

Nov.  21,  1865  :  Mr.  Adams  to  Earl  of  Clarendon  gives  the 
refusal  of  the  United  States  Government  to  agree  upon  a  Com- 
mission to  settle  particular  claims  between  the  two  Governments 
arising  out  of  the  war,  so  long  as  Great  Britain,  for  the  reason 
she  assigns,  refuses  to  submit  the  great  clnims  the  United  States 
are  now  urging. 

Lord  Clarendon  to  Mr.  Adams,  Dec.  2.  1865,  declines  to  con- 
tinue the  correspondence. 

From  the  date  of  this  rupture  public  opinion  began  to  discuss 
all  the  possible  means  by  which  the  Anglo-American  conflict  on 
the  Alabama  claims  might  be  brought  to  a  solution  at  once  just 
and  equitable  in  itself  and  honourable  to  the  two  great  interested 
powers.  The  Press  and  the  Boards  of  Trade  repeatedly  agitated 
the  matter.  Every  one  seemed  to  agree  in  a  desire  to  see  it 
decided  by  arbitration.  Mr.  Westlake,  in  a  letter  addressed  to 
the  London  Daily  News  (23rd  January,  1868),  points  out,  how- 
ever, the  extreme  difficulty  of  finding  an  umpire  who  in  a  contest 
of  this  kind  could  be  absolutely  impartial.  He,  therefore,  sug- 
gests that  an  International  Congress  would  be  more  suitable  to 
put  an  end  to  the  dispute  in  a  just  and  satisfactory  manner.    Pr- 
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Bluntschli,  treating  the  same  question  in  his  last  work  on  Inter- 
national Law,  cites  and  approves  the  suggestion  of  Professor 
Lieber  that  it  should  be  submitted  for  decision  to  the  judgment 
of  one  of  the  most  celebrated  faculties  of  law.* 

While  individual  plans  of  arrangement  were  being  proposed  and 
discussed,  the  authorities  were  not  inactive.  The  negotiations 
re-opened  between  the  Governments  of  Great  Britain  and  that  of 
the  United  States,  resulted  in  the  Clarendon-Johnson  treaty  of 
the  14th  January,  1869,  by  which  all  claims  brought  forward 
since  the  Treaty  of  1853  by  subjects  of  Her  Majesty  against  the 
United  States  Government,  and  by  citizens  of  the  United  States 
against  the  Government  of  Great  Britain,  were  referred  to  four 
Commissioners,  "  the  high  contracting  parties  engaging  to  consider 
the  award  of  two  arbitrators  as  a  complete  .and  definitive  settle- 
ment of  all  claims  brought  against  the  one  or  the  other  of  them 
upon  matters  anterior  to  the  exchange  of  ratifications."f 

When  the  Clarendon-Johnson  Treaty  was  discussed  in  the 
United  States  Senate,  the  principal  reproach  made  against  it  by 
Senator  Sumner  in  his  famous  speech  was  that  it  treated  a  great 
question  of  national  interest  as  if  it  were  a  wretched  question  of 
money,  that  it  disregarded  the  most  serious  grievances  of  the 
American  nation  to  take  notice  only  of  the  private  claims  of  a 
few  merchants  and  shipowners.  Mr.  Sumner,  in  conclusion, 
expressed  his  confidence  that  a  frank  expression  of  regret  by 
England  for  the  wrongs  committed  by  her  against  the  United 
States  should  be  a  sine  qua  non  of  a  just  reconciliation,  and 
would  be  the  best  guarantee  of  that  continued  harmony  between 
the  sister  powers,  which  must  be  the  prayer  of  all.  The  Treaty 
was  rejected  by  the  American  Senate  by  a  majority  of  54  to  1. 
(18th  February,  1869.) 

M.  Eolin-Jaequemyns,  speaking  of  that  rejection,  says  that 
'^  what  the  United  States  have  most  at  heart  is  a  moral  satisfac- 
tion,'' and  he  suggests  the  reparation  of  the  wrong  by  means  of 
an  Act  of  Parliament  embodying  a  new  declaration  of  principles 
for  the  future,  and  an  expression  of  regret  for  the  past,  par  voie 
d^acte  du  Parlement  emportant  une  nouvelle  déclaration  de  prin- 
cipes pour  r avenir j  et  V expression  d^une  regret  pour  le  passé.X 

•  Revue  du  Dr.  Int.  vol.  1,  p.  154,  449. 
t  Ibid,  vol.  1,  p.  450-456. 
I  Ibid,  vol.  i,  p.  449-466. 
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The  action  of  the  United  States  Senate  was  naturally  ill  calcu- 
lated to  calm  the  public  mind.  The  tone  of  the  American  press 
grew  every  day  more  bitter,  if  not  positively  insolent.  The 
Alabama  question  became  a  popular  subject  of  controversy,  and 
was  continually  debated  on  both  sides  of  the  Atlantic.  While 
the  excitement  was  at  its  height  (in  1870),  Dr.  Bluntschli  pub- 
lished in  the  Revue  de  Droit  International  his  ^^  Opinion  Impar- 
tiale fur  la  Question  de  V Alabama  et  la  manière  de  la  résoudre^^^ 
which  was  deservedly  reproduced  by  the  European  and  American 
press,  and  appeared  in  the  first  number  of  the  Revue  Critique 
(January  last).  The  conclusions  at  which  he  arrived  are  so 
much  in  accordance  with  the  rules  laid  down  by  the  Washington 
Treaty  that  we  cannot  forbear  to  place  them  again  before  our 
readers. 

After  having  scouted  the  idea  of  an  apology  on  the  part  of 
Great  Britain  from  considerations  of  policy  and  not  from  legal 
motives — ^for,  as  he  observes,  a  party  who  violates  the  law  can  and 
ought  to  avow  it, — the  learned  professor  concludes  : 

"  I.  The  recognition  of  the  Southern  States  as  a  belligerent 
power  and  the  declaration  of  neutrality  did  not  constitute  a  viola- 
tion of  international  law  by  Great  Britain  and  France.  In 
deciding  upon  these  steps,  the  European  states  only  exercised 
their  right,  however  serious  may  be  the  reasons  to  be  urged 
against  its  expediency. 

'*  Therefore,  the  United  States,  however  disastrous  the  recog- 
nition may  have  been  to  them,  are  not  justified  in  exacting  from 
Great  Britain  or  France  a  satisfaction  or  reparation,  which  could 
be  demanded  only  in  case  the  law  had  been  violated. 

^'  II.  Taking  it  for  granted  that  the  accusations  made  against 
the  English  Government,  with  respect  to  the  arming  of  the 
Alabama,  and  her  undisturbed  departure  from  an  English  port, 
are  substantially  true,  a  culpable  non-fulfilment  of  the  duties  of 
a  neutral  and  friendly  State  towards  the  Union  presents  itself, 
and  on  this  ground  the  latter  has  a  right  to  ask  satisfaction  and 
reparation  from  Great  Britain. 

"  II.  The  owners  of  American  ships  and  merchandise  destroyed 
(by  the  corsairs)  have  no  private  claim  for  damages  against  the 
British  Government,  but  the  government  of  the  Union  can  take 
charge  of  and  protect  their  interests  in  the  settlement  of  the 
pending  dispute  with  Great  Britain. 
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"IV.  The  true  solution  of  the  difficulty  is  to  combine  a 
material  reparation,  destined  to  indemnify  the  American  claim- 
ants, with  a  moral  guarantee  to  the  commercial  and  shipping 
interests  that  similar  injuries  shall  not  be  repeated.  The  first 
of  these  objects  will  be  attained  by  means  of  a  fair  pecuniary 
indemnity  paid  by  Great  Britain  to  the  Union,  in  order  to 
be  divided  among  the  sufferers  ;  the  second  by  a  new  proclama- 
tion of  the  duty  imposed  on  neutral  and  friendly  States  to 
prevent,  as  far  as  possible,  any  abuse  of  their  neutral  territories 
for  the  organization  of  military  expeditions." 

Finally,  the  message  of  President  Grant  to  the  Senate  and 
House  of  Representatives  of  the  United  States,  delivered  on  the 
5th  of  December,  1870,  and  couched  in  the  strongest  language, 
added  to  the  great  mass  of  the  Alabama  difficulties,  the  questions 
of  the  Northern  Inshore  Fisheries,  and  the  Free  Navigation  of  the 
River  St.  Lawrence  ;  and  we  cannot  conceal  from  ourselves  the 
fact  that  the  Joint  High  Commission,  entrusted  with  full  power 
to  sign  any  treaty  settling  all  difficulties  between  the  two  Great 
Powers  as  it  might  see  fit,  was  named  under  the  effect  of  the 
Presidential  message. 

It  must  be  admitted  that  the  Fisheries  and  St.  Lawrence 
Navigation  questions  should  have  been  referred  to  another  Com- 
mission than  the  one  charged  with  the  settlement  of  the  Alabama 
claims.  The  Treaty  of  Washington,  although  not  technically  a 
treaty  of  peace,  partakes  of  the  nature  of  a  treaty  of  peace,  by 
reason  of  the  menacing  character  of  the  Alabama  claims;  for, 
as  Senator  Sumner  said  in  the  Senate  at  Washington  on  the  19th 
of  May  last,  "upon  its  ratification  or  rejection  depends  in  a 
great  measure  the  character  of  the  relations  which,  in  the  future, 
will  exist  between  the  two  governments."  It  is  easy  to  under- 
stand that^the  feeling  which  should  guide  a  Commission  entrusted 
with  the  task  of  making  reparation  for  a  great  international 
wrong,  is  not  by  any  means  the  most  desirable  one  in  drawing  up 
an  equitable  commercial  treaty  on  the  subject  of  the  Fisheries 
and  the  St.  Lawrence  Navigation.  The  two  matters  are  quite 
distinct,  and  are  governed  by  very  different  principles  ;  the  one 
by  the  rules  of  the  law  of  war,  the  other  by  the  principles  of 
friendly  and  reciprocal  intercourse.  They  should,  therefore,  have 
been  settled  by  different  umpires  and  at  different  times.  The 
settletiient  of  the  various  Americo-Canadian  disputes  would,  un- 
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doubtedly,  offer  a  weightier  assarance  of  justice,  if,  as  the 
Dominion  (rovemment  had  demanded,*  it  had  been  the  work  of 
a  Mixed  Commission,  composed  of  an  English  Commissioner,  an 
American  Commissioner  and  a  Canadian  Commissioner.  Such 
an  act  of  justice  was  due  to  Canada,  more  particularly  in  view  of 
the  fact  that  she  had  had  no  share,  either  active  or  passive,  in 
the  arming  of  the  Alabama  and  other  privateers,  nor  in  any  act 
hostile  to  the  Grovemment  of  the  United  States  during  the  great 
civil  war.  Nay,  more,  the  Canadian  Government  had  maintained 
at  great  cost  a  military  force  upon  the  American  frontier  to  pro- 
tect it  from  raids  by  Southern  refugees  in  Canada.  In  the  affair 
of  the  St.  Alban's  Raid,  it  voluntarily  hastened  to  make  compen- 
sation for  the  damages  sustained,  although  the  raid,  authorized  as 
it  was  by  the  Confederate  Grovemment,  had  been  organized  with 
the  greatest  secrecy.  This  temi-wvereign  and  irretponnble 
Government — as  the  President's  message  sneeringly  designates 
the  Colonial  Grovemment — ^had,  therefore,  claims  on  the  United 
States  Government  to  a  justice,  free  and  disengaged  from  all  poli- 
tical complications  growing  out  of  the  foreign  policy  of  the  Mother 
Country.  But  the  just  poUcy  of  the  Canadian  Govemment  has 
not  met  with  the  return  which  it  deserved  ;  and  all  that  remains 
for  us  is  to  examine  the  Treaty  in  its  clauses  and  its  effects. 

About  the  b^inning  of  March  last  the  Joint  High  Commis- 
sion assembled  at  Washington.  Of  all  their  deliberations,  from 
the  4th  of  March  until  the  3rd  of  May,  1871,  nothing  is  known 
beyond  what  they  thought  fit  to  insert  in  the  36th  protocol,  of 
date  the  4th  of  May. 

The  first  protoool  shows  that  the  Commissioners  determined 
that  '*  the  disouasioQ  might  indude  such  matters  as  might  be 
mutually  «greed  upon.*' 

The  second  shows  thai  the  Commiasioiiers  ^'  proceeded  with 
the  consideration  of  the  matters  lefisned  to  them." 

All  the  protocols,  from  the  3rd  to  the  34th  inclusive,  are 
precisely  similar,  and  worded  as  follows:  "The  High  Com. 
missioneis  having  met^  the  protoool  of  the  Ccmfermce  held  on 
the was  read  and  confirmed.      The  High  Commissioners 


*  Annual  Repoti  of  th«  P<^p«ttmeiit  of  Marine  and  Fisheries 
(Ollawik  l^Tl),  p,  T5. 

R<^tura  Corre$pi>nd«nce  betwi^en  th«  Govemment  of  the  Dominion 
and  the  Imperial  Government  on  the  subject  of  the  Fisheries,  p.  40. 
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then  proceeded  with  the  consideration  of  the  matters  referred 

to  them.     The  Conference  was  adjourned  to  the of ." 

That  private  notes  of  the  deliberations  have  been  taken  there 
can  be  no  doubt  ;  for  otherwise  the  statement  contained  in  the 
36th  protocol  could  not  have  been  drawn  up.  A  tel^am 
of  the  10th  June  informs  us  that  Earl  de  Grey,  Sir  Stafford 
Northcote,  Professor  Bernard,  Sir  Edward  Thornton  and  Lord 
Tenterden,  at  the  conclusion  of  each  day's  session,  made  up  a 
journal  of  the  day's  deliberations,  which  was  at  their  leisure 
written  out  in  full,  so  as  to  form  a  complete  and  accurate  history 
of  the  progress  of  their  labours,  the  different  opinions  expresssed 
in  the  formation  of  the  different  articles  of  the  Treaty,  as  well  as 
the  construction  which  should  be  given  to  each  portion  of  its 
articles.  The  telegram  adds  that  the  result  of  their  labours,  to- 
gether with  all  books  of  reference,  will  be  fyled  in  the  British 
Foreign  Office  for  future  reference. 

According  to  the  35th  protocol,  "  the  Joint  High  Com- 
missioners determined  that  they  would  embody  in  protocol  a 
statement  containing  an  account  of  the  negotiations  upon  the 
various  subjects  included  in  the  Treaty,  and  they  instructed 
the  joint  protocolists  to  prepare  such  an  account  in  the  order 
in  which  the  subjects  are  to  stand  in  the  Treaty." 

On  the  4th  of  May,  the  High  Commissioners  met  to  receive 
the  statement,  prepared  by  the  joint  protocolists,  in  accordance 
with  the  request  of  the  Joint  High  Commission  at  the  last  Con- 
ference. 

From  that  statement  contained  in  the  36th  protocol,  it  ap- 
pears that  at  the  Conference  held  on  the  8th  day  of  March,  the 
American  Commissioners  stated  that  the  people  and  government 
of  the  United  States  felt  that  by  the  course  and  conduct  (already 
stated)  of  Great  Britain,  ^'  they  had  sustained  a  great  wrong  to 
an  amount  of  about  fourteen  millions  of  dollars  without  interest, 
which  amount  was  liable  to  be  increased  by  claims  which  had  not 
been  presented;"  that  "they  hoped  that  the  British  Commis- 
sioners would  be  able  "  to  place  upon  record  an  expression  of 
regret  by  Her  Majesty's  Government  for  the  depredations  com- 
mitted by  the  vessels  whose  acts  were  now  under  discussion,  and 
to  agree  upon  a  sum  which  should  be  paid  by  Great  Britain  to 
the  United  States  in  satisfaction  of  all  claims  and  the  interest 
thereon»** 
The  British  Commissioners  answered  that  "Her  Majesty's 
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Grovernment,  could  not  admit  that  Great  Britain  had  failed  to 
discharge  towards  the  United  States  the  duties  imposed  upon  her 
by  the  rules  of  international  law,  or  that  she  was  justly  liable 
to  make  good  to  the  United  States  the  losses  occasioned  by  the 
acts  of  the  cruisers;  that  they  were  instructed  to  propose  on 
behalf  of  their  Goyemment  the  offer  of  arbitration." 

The  American  Commissioners  replied  "  that  they  could  not 
consent  to  submit  the  question  to  arbitration  unless  the  principles 
which  should  govern  the  arbitrator  could  be  agreed  upon." 

These  principles  were  submitted  and  discussed  at  the  Confer- 
ence of  the  10th,  13th  and  14th,  but  without  result.  Finally, 
at  the  Conference  of  the  6th  of  April,  the  British  Commissioners 
admitted  the  principles  under  the  reservations  contained  in  the 
Treaty. 

After  having  at  the  Conferences  of  the  6th,  8th,  9th,  10th  and 
12th  April,  considered  the  procedure  to  be  followed  by  the  arbi- 
trators, the  American  Commissioners  ^^  referring  to  the  hope 
which  they  had  expressed  on  the  8th  of  March,  inquired  whether 
the  British  Commissioners  were  prepared  to  place  upon  record  an 
expression  of  regret  by  Her  Majesty's  Gk)vernment,  to  whicli  in- 
quiry the  British  Conmiissioners  declared  that  they  were  author- 
ized to  express  in  a  friendly  spirit  the  regret  felt  by  Her  Majesty's 
Grovernment  for  the  escape,  under  whatever  circumstances,  of  the 
Alabama  and  other  vessels,  and  for  the  depredations  committed 
by  these  vessels.."  The  American  Commissioners  accept  this 
expression  of  regret  as  very  satisfactory. 

Articles  12  to  17  having  reference  to  the  private  claims  of 
British  subjects  and  of  American  citizens,  were  agreed  to,  on  the 
assurance  of  the  British  Commissioners  that  by  the  laws  of  Eng- 
land British  subjects  had  long  been  prohibited  from  purchasing 
or  dealing  in  slaves  not  only  within  the  Dominions  of  the  British 
Crown,  but  in  any  foreign  country,  and  that  they  had  no  hesita- 
tion in  saying  that  no  claim  on  behalf  of  any  British  subject  for 
slaves  or  for  any  property  or  interest  in  slaves  would  be  presented 
by  the  Government.  It  was  thus  that  the  whole  subject  of  the 
Clarendon-Johnson  Treaty  was  summarily  disposed  of  in  a  few 
hours,  while  more  than  a  month  was  necessary  to  complete  what 
Mr.  Rolin-Jaequemyns  terms  la  satisfaction  morale,  and  what 
Mr.  Sumner  indicated  as  an  avowal  of  wrong. 

Articles  1  to  17  of  the  Treaty  correspond  to  those  decisions  of 
protocol  36. 
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Article  1. — Whereas  differences  have  arisen  between  the  Govern- 
ment of  the  United  States  and  the  Government  of  Her  Britannic  Maj- 
esty, and  still  exist,  growing  out  of  the  acts  committed  by  the  several 
vessels  which  have  given  rise  to  the  claims  generally  known  as  the 
Alabama  Claims,  and  whereas  Her  Britannic  Majesty  has  authorized 
her  High  Commissioners  and  Plenipotentiaries  to  express,  in  a 
friendly  spirit,  the  regret  felt  by  Her  Majesty's  Government  for  the 
escape,  under  whatever  circumstances,  of  the  Alabama  and  other 
vessels  from  British  ports,  and  for  the  depredations  committed  by 
those  vessels;  now,  in  order  to  remove  and  adjust  all  complaints 
and  claims  on  the  part  of  the  United  States,  and  to  provide  for  the 
speedy  settlement  of  such  claims  which  are  not  admitted  by  Her 
Britannic  Majesty's  Government,  the  high  contracting  parties  agree 
that  all  the  said  claims  growing  out  of  acts  committed  by  the  afore- 
said vessels,  and  generally  known  as  the  Alabama  Claims,  shall  be 
referred  to  a  Tribunal  of  Arbitration,  to  be  composed  of  five  arbitra- 
tors, to  be  appointed  in  the  following  manner,  that  is  to  say  : — The 
first  shall  be  named  by  the  President  of  the  United  States,  one  shall 
be  named  by  Her  Britannic  Majesty,  His  Majesty  the  King  of  Italy 
shall  be  requested  to  name  one,  the  President  of  the  Swiss  Confedera- 
tion shall  be  requested  to  name  one,  and  His  Majesty  the  Emperor  of 
Brazil  shall  be  requested  to  name  one. 

The  procedure  to  be  followed  by  the  arbitrators  as  well  as  the 
extent  of  their  powers  are  minutely  detailed  in  articles  1,  2,  3,  4 
and  5.  We  find  that  the  majority  is  empowered  to  decide, — the 
Treaty  thus  offering  a  new  affirmation  of  the  doctrine  defended 
by  Fiore  and  other  publicists  and  invoked  in  the  Eevue  Critique 
with  regard  to  the  Provincial  Arbitration, — that  in  international 
arbitration  the  parties  must  establish  by  their  compromise  the 
mode  of  procedure  and  the  limit  of  the  powers  granted  to  the 
arbitrators. 

Articles  6  and  7  are  as  follows  : 

Abtiolb  6. — In  decidiug  the  matters  submitted  to  the  arbitrators, 
they  shall  be  governed  by  the  following  three  rules  to  be  taken  as 
applicable  to  the  case,  and  by  such  principles  of  international  law 
not  inconsistent  therewith,  as  the  arbitrators  shall  determine  to  have 
been  applicable  to  the  case. 

Bulks. — A  neutral  Government  is  bound — 

First  :  To  use  due  diligence  to  prevent  the  fitting  out,  arming,  or 
equipping,  within  its  jurisdiction,  of  any  vessel  which  it  has  reason^ 
able  ground  to  believe  is  intended  to  cruise  or  to  carry  on  war  against 
a  power  with  which  it  is  at  peace,  and  also  to  use  like  diligence  to 
prevent  the  departure  from  its  jurisdiction  of  any  vessel  intended  to 
cruise  or  carry  on  war  as  above,  such  vessels  having  beeïi  specially 
adapted,  in  whole  or  in  part,  within  such  jurisdiction  to  warlike  use. 
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Secondly  :  Not  to  permit  or  suffer  either  belligerent  to  make  use  of 
its  ports  or  waters  as  the  base  of  naval  operations  against  the  other, 
or  for  the  purpose  of  the  renewal  or  augmentation  of  military  sup- 
plies or  arms,  or  the  recruitment  of  men. 

Thirdly  :  To  exercise  due  diligence  in  its  own  ports  and  waters,  and 
as  to  all  persons  within  its  jurisdiction,  to  prevent  any  violation  of 
the  foregoing  obligations  and  duties. 

Her  Britannic  Majesty  has  commanded  her  High  Commissioners 
and  Plenipotentiaries  to  declare  that  Her  Majesty's  Government  can- 
not assent  to  the  foregoing  rules,  as  a  statement  of  principles  of 
international  law  which  were  in  force  at  the  time  when  the  claims 
mentioned  in  Article  1  arose,  but  that  Her  Britannic  Majesty's  Gov- 
ernment, in  order  to  evince  its  desire  ot  strengthening  the  friendly 
relations  between  the  two  countries,  and  ot  making  satisfactory  pro- 
vision for  the  future,  agrees  that,  in  deciding  the  questions  between 
the  two  countries,  arising  out  of  these  claims,  the  arbitrators  should 
assume  that  her  Majesty's  Government  had  undertaken  to  act  upon 
the  principles  set  forth  in  these  rules,  and  the  high  contracting  par- 
ties agree  to  observe  these  rules  between  themselves  in  future,  and  to 
bring  them  to  the  knowledge  of  other  Maritime  Powers,  and  to  invite 
them  to  accede  to  them. 

Art.  7. — The  decision  of  the  tribunal  shall,  if  possible,  be  made 
within  three  months  from  the  close  of  the  argument  on  both  sides. 
It  shall  be  made  in  writing,  and  dated,  and  shall  be  signed  by  the 
arbitrators  who  may  assent  to  it.  The  said  tribunal  shall  first  deter- 
mine as  to  each  vessel  separately,  whether  Great  Britain,  by  any  act 
or  omission,  failed  to  fulfil  any  of  the  duties  set  forth  in  the  fore- 
going three  rules,  or  recognized  by  the  principles  of  international 
law,  not  inconsistent  with  such  rules,  and  shall  certify  such  fact  as  to 
each  of  the  said  vessels.  In  case  the  tribunal  find  that  Great  Britain 
has  failed  to  fulfil  any  duty  or  duties,  as  aforesaid,  it  may,  if  it  think 
proper,  proceed  to  award  a  sum  in  gross  to  be  paid  by  Great  Britain 
to  the  Qnited  States  for  all  the  claims  referred  to  it  ;  and  in  such 
case  the  gross  sum  so  awarded  shall  be  paid  in  coin  by  the  Govern- 
ment of  Great  Britain  to  the  Government  of  the  United  States  at 
Washington,  within  twelve  months  after  the  date  of  the  award.  The 
award  shall  be  in  duplicate,  one  copy  whereof  shall  be  delivered  to 
the  agent  of  the  United  States  for  his  Government,  and  the  other 
copy  shall  be  delivered  to  the  agent  of  Great  Britain  for  his  Govern- 
ment. 

All  that  precedes,  relates  only  to  the  claims  of  the  United 
States  Government  ;  claims  made  by  citizens  of  the  United  States 
(exclusive  of  such  as  spring  out  of  the  depredations  of  the  vessels 
mentioned  in  the  1st  article),  or  by  subjects  of  Her  Majesty  for 
causes  arising  out  of  the  civil  War,  are  provided  for  by  article  12. 
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''Abt.  12.  The  high  contracting  parties  agree  that  all  claims  on 
the  part  of  corporations,  companies,  or  private  individuals — citizens 
of  the  United  States — upon  the  Government  of  Her  Britannic  Majesty, 
arising  out  of  acts  committed  against  the  persons  or  property  of 
citizens  of  the  United  States  during  the  period  between  the  13th  of 
April,  1861,  and  the  9th  of  April,  1865,  inclusive  (not  being  claims 
growing  out  of  the  acts  of  the  vessels  referred  to  in  Article  1  of  this 
treaty),  and  all  claims  with  the  like  exception  on  the  part  of  corpora- 
tions, companies,  or  private  individuals,  subjects  of  Her  Britannic 
Majesty  upon  the  Government  of  the  United  States,  arising  out  of 
acts  committed  against  the  persons  or  property  of  subjects  of  Her 
Britannic  Majesty  during  the  same  period,  which  may  have  been 
presented  to  either  Government  for  its  interposition  with  the  other, 
and  which  yet  remain  unsettled,  as  well  as  any  other  such  claims 
which  may  be  presented  within  the  time  specified  in  Article  14  of 
this  treaty,  shall  be  referred  to  three  Commissioners,  to  be  appointed 
in  the  following  manner  :  that  is  to  say,  one  Commissioner  shall  be 
named  by  the  President  of  the  United  States,  one  by  Her  Britannic 
Majesty,  and  a  third  by  the  President  of  the  United  States  and  Her 
Britannic  Majesty  conjointly;  and  in  case  the  third  Commissioner 
shall  not  have  been  so  named  within  a  period  of  three  months  from 
the  date  of  the  exchange  of  the  ratifications  of  this  treaty,  then  the 
third  Commissioner  shall  be  named  by  the  representative  at  Wash- 
ington of  His  Majesty  the  King  of  Spain." 

We  may  observe,  en  passant,  that  the  private  claims  specially 
indicated  in  the  Clarendon-Johnson  Treaty  as  having  been  pre- 
ferred since  the  Treaty  of  1853  are  not  even  alluded  to  in  the 
Treaty. 

Articles  8,  9,  10  and  11,  as  well  as  the  whole  of  Articles  13, 14, 
16  and  17,  have  reference  only  to  the  procedure  and  are  of  no 
special  interest. 

We  must  nevertheless  remark  that  no  rules  of  law  are  laid  down 
for  the  guidance  of  the  arbitrators,  as  in  the  case  of  the  Alabama 
claims.  They  are  instructed  to  "  investigate  and  decide  such 
claims  in  such  order  and  in  such  manner  as  they  may  think  pro- 
per," upon  such  proof  or  information  as  may  be  furnished  them 
by  or  on  behalf  of  the  respective  Governments  (Art.  13).  Thus 
they  are  amiables  compositeurs  rather  than  arbitrators. 

Such  are  the  provisions  of  the  Treaty  respecting  the  divers 
claims  arising  out  of  the  American  Civil  War.  They  take  effect 
from  the  day  of  exchange  of  ratifications  at  Washington  or  at 
London  within  six  months  after  the  date  of  the  Treaty  (8th  May 
^01. 1.  31  No.  3, 
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1871).  As  this  part  of  the  Treaty  makes  no  cession  of  territoiy 
or  sovereignty,  the  consent  of  the  British  parliament  is  not 
required.* 

To  what  conclusion  should  we  come  as  to  the  value  of  this  set- 
tlement of  the  Alabama  claims?  The  English  press  has  greatiy 
extolled  the  arrangement  as  highly  honourable;  the  American 
press  is  entirely  satisfied  with  it  ;  in  Canada  public  opinion  has 
pronounced  with  scarcely  a  dissenting  voice  that  the  interests  of 
the  Dominion  have  been  sacrificed  in  order  to  obtain  its  execu- 
tion. If  by  the  word  honourable  it  be  meant  that  the  Treaty  is 
just  and  agreeable  to  the  principles  of  international  law,  the 
Treaty  may  be  admitted  to  be  an  honourable  one.  But  if  it  means 
that  the  pretensions  of  Great  Britain  have  been  maintained  the 
'  Treaty  is  as  clearly  a  dishonourable  one. 

Bluntschli  says  of  the  apology  demanded  for  these  depredations 
of  the  Southern  privateers  :  "  A  formal  avowal  of  culpability, 
however  praiseworthy  a  step  when  viewed  from  the  standpoint  of 
justice  and  morality,  is  inevitably  felt  by  the  nation  in  fault  as 
an  act  of  degrading  weakness.     This  consideration  alone  suffices 


to  prevent  its  being  exacted  from  a  great  power." 

The  American  Commissioners  have  not  hesitated  to  demand 
this  apology,  which  they  have  after  some  delay,  succeeded  in  ob- 
taining. The  expression  "  in  a  friendly  spirit  of  the  r^ret  felt 
by  Her  Majesty's  Government  for  the  escape  under  whatever  dr- 
ci«m«^awces  of  the  Alabama  and  other  vessels  from  British  ports," 
will  have  the  whole  force  of  an  apology,  if  the  arbitration  tribunal 
decides,  (as  there  can  be  no  doubt  it  will  seeing  that  Great  Bri- 
tain has  abandoned  her  legal  pretensions,)  t^at  Great  Britain  has 
violated  the  rules  of  international  law,  and  holds  her  responsible 
for  the  escape  of  the  privateers. 

In  the  second  place,  the  American  Commissioners  have  suc- 
ceeded in  wresting  from  the  British  Commissioners  the  recogni- 
tion of  the  three  rules  of  neutrality  contained  in  article  6  as 
making  in  future  a  portion  of  public  international  law. 

On  this  point  again.  Great  Britain  abandons  all  her  arguments 
and  principles.  Until  now  s^e  had  constantly  replied  to  the 
demands  of  the  United  States  that  her  good  faith  protected  her 
from  the  consequences  of  her  acts.  The  Treaty,  far  from  ad^li^ 
ting  that  doctrine,  has  sanctioned  the  opposite  one,  which  is  but 

•  Forsyth  Const.  Law,  pp.  182-187. 
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an  applioation  of  the  principle  of  the  Roman  Law  that  every  one 
capable  of  discerning  right  from  wrong  is  responsible  for  the 
damage  caused  by  hia  fault  to  another,  whether  by  positive  act, 
omission,  imprudence,  n^lect  or  want  of  skill. 

It  is  true  that  Great  Britain  declares  in  the  Treaty  itself  that 
she  cannot  assent  to  the  foregoing  rules  as  a  statement  of  {H:inci- 
ples  of  international  law  which  were  in  force  at  the  time  when  the 
claims  mentioned  in  Article  1  arose.  What  !  these  rules,  which 
are  based  upon  sound  reason-  and  not  upon  usage  did  not  exist  at 
the  time  of  the  escape  of  the  Alabama  and  other  cruisers  !  Is  it 
because  Great  Britain  has  understood  her  duties  only  as  defined 
by  her  own  municipal  laws  ?  Clearly  not.  Her  responsibility 
arises  from  international  law  and  not  from  her  own  statutes 
and  it  is  measured  by  the  law  of  nations.  Those  statutes  are  * 
only  means  to  assist  the  State  in  fulfilling  its  international  duties 
and  cannot  set  any  limit  to  these  duties.  The  three  rules  acknow- 
ledged by  the  Treaty  form  an  integral  part  of  international 
law,  not  because  the  high  contracting  parties  have  been  pleased 
to  promulgate  or  proclaim  them,  but  because  they  are  founded  on 
natural  law.  From  the  first,  the  United  States  maintained  them 
both  by  the  decisions  of  their  Courts  and  by  their  diplomatic  cor- 
respondence, and  for  centuries  past  jurists  of  the  highest  authority 
have  proclaimed  them  as  rules  of  international  law.  They  are 
immutable  and  eternal  truths  ;  and  to  say  that  they  were  not  in 
force  in  1861  and  down  to  the  end  of  the  American  Civil  War,  is 
to  admit  in  a  disguised  way  that  they  were  unknown  to  the  English 
Crown  law  officers  ;  it  is  to  make  a  new  mistake  in  disr^arding 
the  fact  that  international  law  everywhere  is  and  always  has  been 
the  same.  A  formal  declaration  that,  at  the  time  above  referred 
to,  the  duties  of  neutrality  were  not  understood  in  the  manner 
laid  down  in  the  three  rules  in  question  would  have  been  more 
exact  and  to  the  point.  And  finally,  the  consent  given  by  Great 
Britain  to  the  proposal  that  these  three  rules  should  be  applied 
to  all  claims  submitted  to  arbitration  is  a  further  proof  of  want 
of  that  frankness  so  honourable  in  every  one,  but  especially  so  in 
ft  great  nation. 

Let  us  even  suppose  that  these  rules  did  not  exist  at  the  time 
of  the  escape  of  the  Alabama.    In  proposing  ta  give  to  the  three 
ndes  a  retroactive  effect  the  English  Commissioners  are  endeavour 
ing  to  introduce  into  the  law  of  nations  an  immoral  principle  of 
the  most  dangerous  tendency.    Pwarris^  speaking  of  the  retro- 
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activity  of  municipal  law  says  :  '^  A  retroactive  statute  would  par- 
take in  its  character  of  the  mischiefs  of  an  ex  jpost  facto  law  as 
to  all  cases  of  crimes  and  penalties,  and  in  matters  relating  to 
contracts  or  property,  would  violate  every  sound  principle."* 

Retroactivity  is  manifestly  a  principle  which  cannot  be  recog- 
nized by  a  sound  national  policy,  and  it  is  to  be  hoped  that  the 
nations  invited  by  the  high  contracting  parties  to  recognize  the 
three  rules  of  neutrality  will  protest  energetically  against  a  prece- 
dent without  example  and  without  a  name. 

For  the  same  reason,  the  recognition  of  the  second  rule  cannot 
fail  to  precipitate  a  conflict  between  Prussia  on  the  one  hand  and 
Great  Britain  and  the  United  States  on  the  other,  on  account  of 
the  supply,  by  the  latter  powers,  of  arms  and  military  stores  to 
France  during  the  late  war.  Prussia,  at  the  time,  protested 
against  such  a  practice,  as  being  in  flagrant  violation  of  the  laws 
of  neutrality.  Does  not  the  Treaty  of  Washington  necessarily 
involve  an  acknowledgement  that  Prussia  was  in  the  right? 
It  says:  ^^A  neutral  government  is  bound  not  to  permit  or 
suflier  either  belligerent  to  make  use  of  its  ports  or  waters  for 
the  purpose  of  the  renewal  or  augmentation  of  military  supplies 
or  arms  or  the  recruitment  of  men."  The  high  contracting 
parties  agree  to  observe  these  rules  in  future  and  to  bring  them 
to  the  knowledge  of  other  maritime  powers  and  invite  them  to 
accede  to  them.  There  can  be  no  doubt  that  Germany  will  not 
only  hasten  to  recognize  these  rules  for  the  future,  but  will  like- 
wise invoke  them  with  regard  to  the  past,  by  representing  to  the 
high  contracting  parties  that  if  the  supplying  of  arms  is  under 
the  circumstances  recited,  contrary  to  public  international  law  in 
1871,  it  must  have  been  equally  so  in  1870,  the  rule  being  based 
not  upon  international  agreements  but  upon  reason  and  justice. 
So  true  is  it  that  these  rules  of  neutrality  form  part  of  the  nat- 
ural law  that  they  have  at  all  times  been  laid  down  by  many  text 
writers.  Without  desiring  to  make  an  extensive  study  of  the 
point — which  would  lead  us  away  from  the  subject  of  our  article 
— we  may  cite  Vattel.  The  first  duty  of  a  neutral  state,  he  says 
is  "  to  give  no  assistance  when  there  is  no  obligation  to  give  it, 
nor  voluntarily  to  furnish  troops,  arms,  ammunition,  or  anything 
of  direct  use  in  war."  f     Bynkershoek  J  said  before  Vattel,  that 

*  D warns  on  Statutes,  toI.  ii,  p.  540. 

t  Liv.  Ill,  ch.  7,  2  104.  t  Quœstiones  juris  publici,  I.  9. 
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^^  the  enemies  of  our  friends  are  to  be  considered  in  a  twofold 
light,  as  our  friends  and  our  friends'  enemies.     If  you  consider 
them  as  friends,  we  may  rightly  aid  and  counsel  them  and  may 
supply  them  with  auxiliary  troops,  arms  and  other  things  which 
war  has  need  of.     But  as  far  as  they  are  our  friends'  enemies,  it 
is  not  permitted  to  us  to  do  this,  for  thus  we  should  prefer  one  to 
the  other  in  war,  which  equality  in  friendship — a  thing  to  be 
specially  aimed  at — ^forbids."  *     Barbeyrac  in  his  notes  on  Pu- 
fendorf  (1712)   expresses  himself  in  nearly  the  same  words.f 
"  L'histoire  de  TEurope"  said  Azuni  in  1801,  "  fournit  néan- 
moins des  exemples  de  puissances,  qui  malgré  leur  neutralité  dé- 
clarée n'ont  pas  cessé  de  fournir  des  troupes,  des  recrues,  de  Tar- 
gent,  des  munitions  de  guerre,  et  des  approvisionnements  de  toute 
nature,  propre  à  accroître  la  force  d'un  des  belligérans.     Ces 
exemples  cependant  ne  sont  concidérés  que  comme  de  vrais  abus 
des  droits  de  la  neutralité,  pratiqués  par  des  nations  qui  se  croient 
sûres  de  n'être  point  attaquées,  pour  raison  des  secours  qu'on  en 
tirait,  soit  à  cause  de  leur  situation  avantageuse,  soit  à  cause  des 
garanties  données  et  des  complications  de  droits  d'autres  souve- 
rains, qui  empêchaient  qu'on  ne  les  attaquât  ;  c'est  ainsi  qu'on  a 
vu  souvent  des  nations  rester  exemptes  du  fléau  de  la  guerre, 
quoiqu'elles  n'eussent  fait  aucun  traité  spécial  pour  s'en  garan- 
tir."î 

Finally  the  pretension  of  Great  Britain  that  she  was  justified 
by  international  law  in  recognizing  the  South  as  a  belligerent  on 
the  sea  as  well  as  on  land,  (a  pretension  which  all  publicists  and 
among  others  Bluntschli  have  regarded  as  well  founded.)  has  not 
been  admitted.  If  we  are  to  judge  by  the  36th  protocol,  it  does 
not  appear  that  this  point  was  submitted  to  the  attention  of  the 
Joint  High  Commission.  This  omission  was  the  more  important, 
that  it  may  be  doubted  whether,  under  the  Articles  6  and  7 
declaring  that  the  arbitrators  shall  be  governed  by  the  three 
rules  ^'  and  by  such  principles  of  international  law  as  are  not  in- 
consistent therewith,"  the  United  States  cannot  argue  anew  that 
Great  Britain  (independently  of  her  duties  as  defined  by  the  three 
rules)  is  responsible  for  her  recognition  of  the  South  "as  a  bellige- 
rent "  in  an  unprecedented  and  precipitate  manner." 

*  See  also  Massé,  Dr.  Com.  p.  145,  228. 
t  Le  Dr.  de  la  Nature,  vol.  2,  p.  461,  n.  2. 
X  Dr.  Mar.,  vol.  2,  p.  46. 


318  THE  TfiBATT  OF  WASHINGTON. 


II. — THE  FENIAN  CLAIMS. 

In  cloBing  our  remarks  on  the  recc^itîon  of  the  principles  in- 
volved in  the  settlement  of  the  Alabama  claims,  we  cannot  for- 
bear expressing  onr  surprise  to  see  the  Fenian  question  set  aside 
without  any  resistance  or  serious  remonstrance  on  the  part  of 
the  British  Commissioners.  The  Fenian  claims  have  been  offi- 
cially presented  by  the  Government  of  the  Dominion  to  the  Im- 
perial Government.  Of  this  there  are  abundant  proofs,  and  a 
very  recent  one  is  to  be  found  in  the  report  of  the  Hon.  A. 
Campbeirs  mission  to  London,  dated  10th  September,  1870. 
The  following  summaiy  of  his  interviews  with  Lord  Bamberley, 
conceiving  the  Fenian  invasions  and  the  troubles  caused  hy 
themy  will,  we  are  sure,  be  perused  with  interest  : — 

"  Upon  this  subject  I  pointed  out  the  troubles  and  losses  which, 
during  a  number  of  years,  had  been  caused  to  Her  Majesty's  subjects 
in  Canada,  by  the  Fenian  marauders  ;  that  these  men  wore  American 
ci ti Bens,  many  of  them  not  even  Irish  by  descent  ;  that  they  were 
enlisted,  armed,  and  drilled  in  the  large  cities  of  the  Union,  under 
the  orders  of  a  Fenian  Congress  and  Executive  assuming  the  preten- 
sions of  a  Government,  the  drilling  occasionally  even  taking  place  in 
company  with  militia  corps,  under  officers  believed  to  hold  com- 
missions under  the  Oovernment  of  the  United  States,  the  United 
States  journals  of  the  day  giving  the  fullest  publicity  to  everything 
which  was  being  done.  I  described  the  Fenian  invasions  and  re- 
pulse in  1866,  and  referred  to  the  representations  and  the  claim  for 
indemnity  made  by  Sir  George  Cartier  and  Mr.  Macdougall  on  behalf 
of  Canada  to  Her  Majesty's  Government  with  reference  to  the  losses 
thereby  caused,  which  were  stated  in  a  memorandum  furnished  to 
the  Colonial  Office  by  those  gentlemen  as  amounting  to  several 
millions.  I  referred  to  the  several  alarms  which  had  taken  place 
since  1866,  all  attended  with  more  or  less  injury  to  the  country,  and 
with  more  or  less  expenditure,  and  said  that  early  in  the  present 
year  the  threatened  invasion  and  the  actual  one  had  injured  the 
country  very  much  ;  that  the  loss  with  regard  to  industrial  pursuits 
it  would  be  difficult  to  estimate,  and  there  had  been  a  large  expendi- 
ture in  sending  forward  volunteers  to  meet  the  invading  forces.  The 
number  of  men  sent  out  was  about  6,000  in  April,  and  in  May  about 
13,000— -these  numbers  would  be  equivalent  to  calling  out  60,000  and 
130.000  in  England.  In  answer  to  an  inquiry  by  Lord  Kimberley  I 
said  that  I  could  not  state  the  actual  military  expenditure  with  any 
accuracy,  but  that  up  to  the  time  I  left  Canada  it  was  supposed  to  be 
Bomewheie  between  five  hundred  and  eight  hundred  thousand  dollars, 
and  that  whatever  it  was,  it  fonned  but  a  small  portion  of  the  loss 
sustained  by  the  country.    We  thought  a  very  strong  case  might  be 
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made  out  for  a  demand  for  indemnity  firom  the  United  States. 
Messrs.  Cartier  and  Macdougall  had  asked  that  snch  a  demand  should 
be  made  with  reference  to  the  loss  sustained  in  1866,  and  we  con- 
sidered that  we  were  entitled  to  ask  for  indemnity  in  reference  to 
all  the  expenditure  that  had  been  since  caused  to  us  by  the 
Fenians.  Failing  the  obtaining  of  such  an  indemnity  from  the 
United  States,  we  thought  the  Empire  should  join  with  Canada  in 
meeting  the  losses  ;  the  Fenian  dxfiiculties  were  not  of  our  creating) 
but  grew  out  of  real  or  imaginary  wrongs  that  the  Empire  had  in  the 
past  inflicted  on  Ireland,  and  we  were  fighting  battles  which  were 
not  ours  but  those  of  the  Empire.  We  were  quite  ready,  as  a  portion 
of  the  Empire,  to  bear  our  share  of  these  or  any  other  troubles  in 
which  the  country  might  be  involved,  but  it  was  not  fair  that  we 
should  be  allowed  to  sufifer  alone  all  the  losses  and  consequences  of 
the  Imperial  acts  or  policy  which  were  complained  of,  and  I  strongly 
urged  that  for  the  past  and  the  future,  should  any  further  Fenian 
troubles  arise,  the  Empire,  as  a  whole,  should  bear  the  burden  of 
resisting  such  attacks,  and  that  Canada  should  only  contribute  as  a 
portion  of  the  Empire.  Lord  Kimberley  suggested  that  the  present 
generation  of  Canadians  were  as  responsible  for  the  alleged  wrongs 
of  Ireland  as  the  present  generation  of  the  fellow  subjects  residing  in 
Great  Britain.  Admitting  this,  I  urged  that  the  fair  conclusion  was 
that  all  alike,  and  not  Canadians  alone,  should  bear  the  losses  and 
consequences  of  the  course  which'  had  been  in  the  past  followed 
towards  Ireland.  His  Lordship  said  it  was  impossible  for  him  to 
dispose  of  the  question,  and  he  took  for  granted  that  I  did  not  anti- 
cipate he  would,  but  he  would  consider  it  himself  and  obtain  early 
consideration  of  it  by  his  colleagues,  letting  the  Canadian  Govern- 
ment know  what  view  was  taken." 

That  under  these  circumstances  the  Government  of  Canada 
has  a  right  according  to  the  rules  of  international  law  to  an  in- 
demnity, it  is  needless  to  discuss. 

Vattel  said,  nearly  a  century  ago  :  "  The  nation  or  the  sovereign 
ought  not  to  suffer  the  citizens  to  do  an  injury  to  the  subjects 
of  another  State,  much  less  to  offend  that  State  itself."*  This  is, 
in  fact,  the  rule  of  the  Roman  law  above  cited,  which  has  passed 
not  only  into  international  law  but  also  into  the  municipal  laws 
of  all  civilized  nations.  It  is,  finally,  the  same  principle  which 
has  been  sanctioned  by  the  three  rules  of  the  6th  article  of  the 
Treaty  of  Washington,  with  the  single  difference  that  with  refe- 
rence to  the  Fenian  Question  its  application  is  extended  to  opera- 
tions by  land. 

This  general  principle  has  further  been  formally  recognized  as 

•  Vol.  2,  p.  165. 
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applying  to  hostile  raids  organized  upon  the  soil  of  a  neatral 
state.  '^  A  neutral  State"  says  Eolin  Jacquemyns,*  ''ought  to 
abstain  from  favouring  or  tolerating — 1st.  The  organization  upon 
its  territory  of  any  band  recruited  for  purposes  of  agressiou 
against  a  foreign  State.  2nd.  The  fitting  out  in  its  ports  of  armed 
vessels  intended  to  aid  in  any  manner  whatsoever  any  attempt  at 
insurrection  in  the  possessions  of  a  foreign  sovereign. 

"  These  rules  are  not  new;  they  are  but  the  application  of  the 
immutable  principle  of  justice  that  neutrality  so  long  as  it  exists 
must  be  really  and  seriously  enforced.  But  this  is  the  first  time 
that  they  have  been  formally  proclaimed^f  besides,  it  should  be 
noticed  with  respect  to  the  first  rule,  that  it  makes  a  distinction 
between  "  bands  recruited  "  for  purposes  of  aggression  and  persons 
who  engage  individually  in  an  insurrection.  The  neutral  State, 
it  is  plain,  cannot  be  held  responsible  for  the  deeds  of  individuals 
whose  liberty  of  action  has  escaped  from  her  control  ;  but  the  en- 
listing and  assembling  of  troops,  on  the  contrary,  are  marks  of  the 
exercise  of  sovereign  power,  and  are  suppressed  by  the  laws  of 
every  State  on  whose  soil  and  territory  they  are  made.  The  State 
which  does  not  put  a  stop  to  them  becomes  responsible.  (V. 
Bluntschli,  das  moderne  V'ôlkerrecht,  §§  751  and  758.)" 

Bluntschli,  in  his  Opinion  Impartiale  sur  la  Question  de 
VAlahamu,  says  :%  ^^  Nor  can  any  State,  in  time  of  peace,  permit 
hostile  operations  to  be  organized  on  her  territory  against  a 
friendly  State.  Every  State  is  bound  to  see  that  its  territory 
does  not  become  a  base  of  operations  for  military  enterprises 
directed  against  States  with  whom  it  is  at  peace.  These  universal 
international  principles,"  adds  the  learned  publicist,  "  are  conse- 
crated by  the  municipal  law  of  England  and  America."  The 
latter  remark  is  so  true  that  the  Fenian  General  O'Neil  and 
other  chiefs  of  that  organization  were  last  year  tried  and  cod- 
demned  to  imprisonment  in  the  Sing  Sing  State  Prison,  for  vio- 
lation of  the  municipal  neutrality  laws  of  the  United  States  in 
connection  with  the  Fenian  Raid  of  the  preceding  spring.  But 
it  cannot  be  pretended  that  such  a  punishment  constitutes  the 
totality  of  the  penalty  required  by  international  law  for  such  an 
open  violation  of  neutrality. 

*  Revue  de  Dr.  Int.,  vol.  i,  p.  447. 

t  It  was  in  1869,  by  the  Paris  Conference,  to  settle  the  Greco- 
Turkish  difficulty. 

X  Revue  de  Dr.  Int.,  vol.  ii,  p.  452-485  ;  Revue  Critique,  p.  20. 
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Finally,  the  principle  from  which  we  deduce  the  liability  of  the 
United  States  to  make  good  the  damage  caused  by  acts  of  that 
kind  is  so  plain  that  it  was  invoked  by  the  American  Government 
against  the  Canadian  Government  in  the  course  of  the  civil  war 
in  the  matter  of  the  Confederate  raids  made  into  American  ter- 
ritory from  Canada.  To  be  brief,  we  will  cite  only  Major- Gen- 
eral Dix*s  despatoh  (25th  November,  1864)  forwarded  to  the 
Grovemment  of  Canada  through  the  hands  of  the  British  Minis- 
ter at  Washington,  which  says  :  "  Should  not  the  Government  of 
Canada  be  required  through  the  medium  of  the  British  Minister 
to  prevent  by  armed  force  the  organization  on  British  soil  of 
marauding  expeditions  designed  to  pillage  our  frontier  towns, 
which  constitutes  a  violation  of  all  the  principles  of  international 
law."  * 

Returning  to  the  negotiations  of  the  Joint  High  Commissioners 
What  have  they  decided  with  regard  to  the  Fenian  Claims  ? 
The  following  is  the  text  of  the  official  report  : 

"At  the  Conference  on  the  14th  of  April  the  Joint  High  Commis- 
sion took  into  consideration  the  subject  mentioned  by  Sir  Edward 
Thornton  in  that  letter.  The  British  Commissioners  proposed  that 
a  Commission  for  the  consideration  of  these  claims  should  be  ap- 
pointed, and  that  the  Convention  of  1863  should  be  followed  as  a  pre- 
cedent. This  was  agreed  to,  except  that  it  was  settled  that  there 
should  be  a  third  Commissioner  instead  of  an  umpire.  At  the  Con- 
ference on  the  15th  of  April  the  treaty  articles,  twelve  to  seventeen, 
were  agreed  to.  At  the  Conference  on  the  26th  of  April  the  British 
Commissioners  again  brought  before  the  Joint  High  Commission  the 
claims  of  the  people  of  Canada  for  injuries  suffered  from  the  Fenian 
raids.  They  said  that  they  were  instructed  to  present  these  claims 
and  to  state  that  they  were  regarded  by  Her  Majesty's  Government 
as  coming  within  the  class  of  subjects  indicated  by  Sir  Edward 
Thornton,  in  his  letter  of  January  26,  as  subjects  for  the  considera- 
tion of  the  Joint  High  Commission. 

"  The  American  Commissioners  replied  that  they  were  instructed 
to  say  that  the  Government  of  the  United  States  did  not  regard  these 
claims  as  coming  within  the  class  of  subjects  indicated  in  that  letter 
as  subjects  for  the  consideration  of  the  Joint  High  Commission,  and 
that  they  were  without  any  authority  from  their  Government  to  con- 
sider them.  They,  therefore,  declined  to  do  so.  The  British  Commis- 
sioners replied  that  as  the  subject  was  understood  not  to  be  within 
the  scope  of  the  instructions  of  the  American  Commissioners,  they 
Diust  refer  to  their  Government  for  further  instructions  upon  it. 

*  Documents  relating  to  the  Southern  Rebel  Balds.  Printed  by 
order  of  the  Canadian  Parliament  (1869)  p.  35.  See  also  Message  of 
President  Van  Buren  towards  the  end  of  1838. 
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"  At  the  Conference  on  the  3rd  of  May  the  BritiBh  CommiMionen 
stated  that  they  were  instructed  by  their  Government  to  express  their 
regret  that  the  American  Commissioners  were  without  authority  to 
deal  with  the  question  of  the  Fenian  raids,  and  they  enquired  whether 
that  was  still  the  case.  The  American  Commissioners  replied  that 
they  could  see  no  reason  to  vary  the  reply  formerly  given  to  this 
proposal  ;  that  in  their  view  the  subject  was  not  embraced  in  the 
scope  of  the  correspondence  between  Sir  Edward  Thornton  and  Mr. 
Fish,  under  either  of  the  letters  of  the  former,  and  that  they  did  not 
feel  justified  in  entering  upon  the  consideration  of  any  class  of  claims 
not  contemplated  at  the  time  of  the  creation  of  the  present  Commis- 
sion, and  that  the  claims  now  referred  to  did  not  commend  them- 
selves to  their  fi&vour. 

"  The  British  High  Commissioners  said  that  under  the  circum- 
stances they  would  not  urge  further  that  the  settlement  of  the  claims 
should  be  included  in  the  present  Treaty,  and  that  they  had  the  less 
difficulty  in  doing  so,  as  a  portion  of  the  claims  were  of  a  construc- 
tive and  inferential  character." 

It  most  be  admitted  that  such  a  mode  of  dealing  is  far  fi!om 
creditable  to  our  neighbours  of  the  Republic.  Their  Commis- 
sioners urge  that  they  have  no  authority  from  their  Government 
to  consider  the  Fenian  Claims.  But  if  it  had  been  intended  to 
^ve  us  justice,  nothing  was  easier  for  them  than  to  ask  further 
powers  and  instructions  from  the  Washington  authorities,  under 
whose  eyes  the  Commission  was  sitting.  And  lastly,  did  not  the 
British  and  American  Commissioners  agree  at  their  very  first 
conference  that  the  discusdon  might  include  such  matters  as 
would  be  mutually  agreed  upon  ?  The  conduct  of  the  American 
Commissioners  has  been  most  unfair  in  this  re^>ect.  But  what 
is  more  astonishing  is  to  see  the  British  Commissioners  declare 
that  they  had  the  less  difficulty  in  yielding  to  this  cavalier  refusal 
as  a  portion  of  the  claims  were  of  a  ''  constructive  and  inferential 
character."  The  British  Commission^s  had  the  less  excuse  for 
giving  way,  since  the  lawless  acts  of  which  we  complain  were  not 
caused  by  any  fault  of  the  people  of  Canada,  but  by  the  wrongs 
— ^to-day  acknowledged  and  partly  remedied — ^inflicted  by  Eng- 
land upon  Ireland. 

We  may  here  remark  that  as  the  Treaty  covers  only  the  claims 
which  arose  durii^  and  by  reason  of  the  American  civil  war,  it 
does  not  debar  the  British  Government  &om  presàng,  at  any 
future  time,  the  F^an  Claims  which  arose  at  a  subséquent 
period. 
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III.— THE   FI8HERT   QUESTION. 

Under  the  Treaty  of  1818,  which  governs  the  relations  ol 
American  citizens  to  the  Fisheries  of  the  British  North  American 
Provinces  since  the  abrogation  of  the  Reciprocity  Treaty,  Canada 
has  constantly  contended  that  the  prescribed  limit  of  three  marine 
miles  as  the  line  of  exclusion,  should  be  measured  from  headland 
to  headland.  The  United  States  Government  contended  that  it 
should  be  measured  from  the  interior  of  the  bays  and  sinuosities 
of  the  coast.  In  support  of  the  Canadian  view,  appeal  was  con- 
fidently made  as  well  to  the  precise  language  of  the  Convention 
as  to  the  established  principles  of  international  law.* 

It  does  not  appear  that  the  headland  dispute  was  considered 
by  the  Joint  High  Commissioners  in  its  relation  to  international 
law  and  the  Convention  of  1818.  This  omission  is  the  more 
to  be  deplored,  because  if  the  Treaty  be  not  ratified,  and'  at 
all  events  when  it  is  abrogated,  the  long  pending  and  yexatious 
controversies  which  the  Commission  should  have  settled,  will 
again  break  out  and  form  an  additional  element  of  exasperation. 

At  the  opening  of  the  negotiations,  the  British  Commissioners 
suggested  that  these  differences  should  be  merged  in  a  liberal 
and  judicious  trade  arrangement,  but  the  American  Commission- 
ers peremptorily  refused  to  hear  of  such  a  proposition  ;  and  finally 
a  compromise  was  effected,  in  terms  so  unfair  and  unreciprocal 
(say  the  Canadians)  that  it  assumes  the  character  of  a  free  gift 
or  abandonment  of  our  Fisheries.  But  not  to  prejudice  the 
reader's  mind,  let  us  first  lay  before  him  the  official  report  of  the 
deliberations,  and  their  ultimate  result  in  the  text  of  the  Treaty. 

The  36th  protocol  says  : 

"  A.t  the  Conference  on  the  6th  of  March,  the  British  Commissioners 
Btated  that  they  were  prepared  to  discuss  the  question  of  the  Fisher- 
ies, either  in  detail  or  generally,  so  as  either  to  enter  into  an  exami- 
nation of  the  respective  rights  of  the  two  countries  under  the  Treaty 
of  1818  and  the  general  law  of  nations,  or  to  approach  at  once  the 
settlement  of  the  question  on  a  comprehensive  basis. 

«  The  American  Commissioners  said  that  with  the  view  of  avoiding 
the  discussion  of  matters  which  subsequent  negotiation  might  render 
it  unnecessary  to  enter  into,  they  thought  it  would  be  preferable  to 
adopt  the  latter  course,  and  inquired  what  in  that  case  would  be  the 
basis  which  the  British  Commissioners  desired  to  propose. 

*  See  Bupra  pp.  36-68,  where  the  question  is  discussed  at  length. 
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"  The  British  Commissioners  replied  that  they  considered  that  the 
Reciprocity  Treaty  of  June  5,  1854,  should  be  restored  in  principle. 

"  The  American  Commissioners  declined  to  assent  to  a  renewal  of 
the  former  Reciprocity  Treaty. 

<<  The  British  Commissioners  then  suggested,  that  if  any  considerable 
modification  were  made  in  the  tarifif  arrangement  of  that  trade,  the 
coasting  trade  of  the  United  States  and  of  her  Britannic  Majesty's 
possessions  in  North  America  should  be  reciprocally  thrown  open,  and 
that  the  navigation  of  the  river  St.  Lawrence  and  of  the  Canadian 
canals  should  be  also  thrown  open  to  the  citizens  of  the  United 
States  on  terms  of  equality  with  British  subjects. 

<<  The  American  Commissioners  declined  this  proposal,  and  objected 
to  a  negotiation  on  the  basis  of  the  Reciprocity  Treaty.  They  said 
that  that  treaty  had  proved  unsatisfactory  to  the  people  of  the  United 
States,  and  consequently  had  been  terminated  by  notice  from  the 
government  of  the  United  States,  in  pursuance  of  its  provisions.  Its 
renewal  was  not  in  their  interest,  and  would  not  be  in  accordance 
with  the  sentiments  of  their  people.  They  further  said  that  they 
were  not  at  liberty  to  treat  of  the  opening  of  the  coasting  trade  of 
the  United  States  to  the  subjects  of  Her  Majesty  residing  in  her  pos- 
sessions in  North  America. 

^<  It  was  agreed  that  the  question  relating  to  navigation  of  the  River 
St.  Lawrence,  and  of  Canadian  canals,  and  to  other  commercial  ques- 
tions aflfecting  Canada,  should  be  treated  by  themselves.  The  sub- 
feet  of  the  Fisheries  was  further  discussed  at  the  Conference  on  the 
17th,  20th,  22nd  and  25th  of  March.  The  American  Commissioners 
stated  that  if  a  value  of  the  inshore  fisheries  could  be  ascertained,  the 
United  States  might  prefer  to  purchase  for  a  sum  of  money  the  right 
to  enjoy  in  perpetuity  the  use  of  these  inshore  fisheries  in  common 
with  British  fishermen,  and  mentioned  one  million  dollars  as  the  sum 
they  were  prepared  to  oflfer. 

"  The  British  Commissioners  replied  that  this  offer  was,  they 
thought,  wholly  inadequate,  and  that  no  arrangement  would  be 
acceptable  of  which  the  admission  into  the  Unifed  States  free  of  duty 
of  fish  the  produce  of  the  British  fisheries  did  not  form  a  part,  adding 
that  any  arrangement  for  the  acquisition  by  purchase  of  the  inshore 
fisheries  in  perpetuity  was  open  to  grave  objections. 

"  The  American  Commissioners  inquired  whether  it  would  be  ne- 
cessary to  refer  any  arrangement  for  purchase  to  the  Colonial  or 
Provincial  Parliament. 

"  The  British  Commissioners  explained  that  the  fisheries,  within 
the  limits  of  maritime  jurisdiction,  were  the  property  of  the  several 
British  colonies,  and  it  would  be  necessary  to  refer  any  arrangement 
which  might  affect  colonial  property  or  rights  to  the  Colonial  or  Pro- 
vincial Parliaments,  and  that  legislation  would  also  be  required  in 
the  Imperial  Parliament.  During  these  discussions  the  British  Com- 
missioners contended  that  these  inshore  fisheries  were  of  great  value, 
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and  that  the  most  satisfactory  arrangement  for  their  use  would  be  a 
reciprocal  tariff  arrangement  and  reciprocity  in  the  coasting  trade. 
"  The  American  Commissioners  replied  that  their  value  was  over- 
estimated  ;  that  the  United  States  desired  to  secure  their  enjoyment, 
not  for  their  commercial  or  intrinsic  value,  but  for  the  purpose  of 
removing  a  source  of  irritation,  and  that  they  could  hold  out  no  hope 
that  the  Congress  of  the  United  States  would  give  its  assent  to  such  a 
tariff  arrangement  as  was  proposed,  or  to  any  extended  plan  of  reci- 
procal free  admission  of  the  products  of  the  two  countries  ;  but  that 
inasmuch  as  one  branch  of  Congress  had  recently  more  than  once 
expressed  itself  in  favour  of  the  abolition  of  duties  on  coal  and  salt, 
they  would  propose  that  coal,  salt  and  fish  be  reciprocally  admitted 
free,  and  that  inasmuch  as  Congress  had  removed  the  duty  from  a 
portion  of  the  lumber  heretofore  subject  to  duty,  and  the  tendency  of 
legislation  in  the  United  States  was  towards  the  reduction  of  taxation 
of  duties  in  proportion  to  the  reduction  of  the  public  debt  and  ex- 
penses, they  would  further  propose  that  timber  be  admitted  free  from 
duty,  from  and  after  the  Ist  of  July,  1874,  subject  to  the  approval  of 
Congress,  which  was  necessary  on  questions  affecting  import  duties. 

"  The  British  Commissioners  at  the  conference  on  the  17th  of  April 
stated  that  they  had  referred  this  offer  to  thetr  government  and  were 
instructed  to  inform  the  American  Commissioners  that  it  was  regarded 
as  inadequate,  and  that  her  Majesty's  government  considered  that 
free  lumber  should  be  granted  at  once,  and  that  the  proposed  tariff 
concessions  should  be  supplemented  by  a  money  payment. 

The  American  Commissioners  then  stated  that  they  withdrew  the 
proposal  which  they  had  previously  made  of  the  reciprocal  free  admis- 
sion of  coal,  salt  and  fish,  and  of  lumber,  after  July  1,  1874  ;  that 
that  proposal  had  been  made  entirely  in  the  interest  of  peaceful  set- 
tlement, and  for  the  purpose  of  removing  a  source  of  irritation  and 
anxiety  ;  that  its  value  had  been  beyond  the  commercial  or  intrinsic 
value  of  the  rights  to  have  been  acquired  in  return,  and  that  they 
could  not  consent  to  an  arrangement  on  the  basis  now  proposed  by 
the  British  Commissioners,  and  they  renewed  their  proposal  to  pay  a 
money  equivalent  for  the  use  of  the  inshore  fisheries.  They  further 
proposed  that  in  case  the  two  governments  should  not  be  able  to  agree 
upon  the  sum  to  be  paid  as  such  an  equivalent,  the  matter  should  be 
referred  to  an  impartial  Commission  for  determination. 

"  The  British  Commissioners  replied  that  this  proposal  was  one  on 
^hich  they  had  no  instructions,  and  that  it  would  not  be  possible  for 
them  to  come  to  any  arrange.ment,  except  one  for  a  term  of  years  and 
involving  the  concession  of  free  fish  and  fish  oil  by  the  American 
Commtssioners  ;  but  that  if  free  fish  and  fish  oil  were  conceded  they 
would  inquire  of  their  government  whether  they  were  prepared  to 
assent  to  a  reference  to  arbitration  as  to  money  payment. 

"  The  American  Commissioners  replied  that  they  were  willing,  sub- 
ject to  the  action  of  Congress,  to  concede  free  fish  and  fish  oil  as  an 
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equivalent  for  the  use  of  the  inshore  fisheries,  and  to  make  the  ai^ 
rangements  for  a  term  of  years  ;  that  they  were  of  opinion  that  free 
fish  and  fish  oil  would  be  more  than  an  equivalent  for  these  fisheries, 
but  that  they  were  also  willing  to  agree  to  a  reference  to  determine 
that  question  and  the  amount  of  any  money  payment  that  might  be 
found  necessary  to  complete  an  equivalent.  It  being  understood  that 
legislation  would  be  needed  before  any  payment  could  be  made. 

"  The  subject  was  further  discussed  in  the  conferences  of  April  18 
and  19,  and  the  British  Commissioners,  having  referred  the  last  pro- 
posal to  their  government,  and  received  instructions  to  accept  it,  the 
treaty  articles  18  to  25  were  agreed  to  at  the  conference  on  the  22nd 
of  April." 

Art.  18.  It  is  agreed  by  the  high  contracting  parties  that,  in  ad- 
dition to  the  liberty  secured  to  the  United  States  fishermen  by  the 
Convention  between  the  United  States  and  Great  Britain,  signed  at 
London  on  the  20th  day  of  October,  1818,  of  taking,  curing  and  dry. 
ing  fish  on  certain  coasts  of  the  British  North-American  Colonies, 
therein  defined,  the  inhabitants  of  the  United  States  shall  have  in 
common  with  the  subjects  of  Her  Britannic  Majesty,  the  liberty,  for 
the  term  of  years  mentioned  in  Article  33  of  this  Treaty,  to  take  fish 
of  every  kind,  except  shell-fish,  on  the  sea  coasts  and  shores  and  in 
the  bays,  harbours,  and  creeks,  of  the  Provinces  of  Quebec,  Nova 
Scotia  and  New  Brunswick,  and  the  colony  of  Prince  Edward's 
Island,  and  of  the  several  islands  thereunto  adjacent,  without  being 
restricted  to  any  distance  from  the  shore,  with  permission  to  land 
upon  the  said  coast,  and  shores,  and  islands,  and  also  upon  the  Mag- 
dalen Islands,  for  the  purpose  of  drying  their  nets  and  curing  their 
fish.  Provided^  That  in  so  doing  they  do  not  interfere  with  the  rights 
of  private  property,  or  with  the  British  fishermen  in  the  peaceable  use 
of  any  part  of  the  said  coasts  in  their  occupancy  for  the  same  purpose- 
It  is  understood  that  the  above  mentioned  liberty  applies  solely  to 
the  sea  fishery,  and  that  the  salmon  and  shad  fisheries,  and  all  other 
fisheries  in  rivers  and  the  mouths  of  rivers,  are  hereby  reserved  ex- 
clusively for  British  fishermen. 

Article  19  is  a  repetition  verbatim  of  the  foregoing  one  with 
this  difference  that  it  gives  to  British  subjects  the  liberty  to  fish 
in  common  with  the  citizens  of  the  United  States  on  the  eastern 
sea  coasts  and  shores  of  the  United  States  north  of  the  39th 
parallel  of  north  latitude,  subject  to  the  same  restrictions  as  are 
contained  in  Article  18  with  regard  to  the  liberty  of  fishing  on  our 
coasts. 

Article  20  declares  that  the  mode  of  designating  the  places 
reserved  from  the  common  right  of  sea^fishing  shall  be  the  same 
as  indicated  in  the  Reciprocity  Treaty  (Art.  1st.) 
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ART.  21.  It  is  agreed  that  for  the  term  of  years  mentioned  in  Article 
33  of  this  Treaty,  fish  oil  and  fish  of  all  kinds,  except  fish  of  the 
inland  lakes  and  of  the  rirers  falling  into  them,  and  except  fish  pre- 
served in  oil,  being  the  produce  of  the  fisheries  of  the  United  States 
or  of  the  Dominion  of  Canada,  or  of  Prince  Edward's  Island,  shall  be 
admitted  into  each  country  respectively  free  of  duty. 

Art.  22.  Inasmuch  as  it  is  asserted  by  the  Government  of 
Her  Britannic  Majesty  that  the  privileges  accorded  to  the  citizens  of 
the  United  States,  under  Article  18  of  this  Treaty,  are  of  greater 
value  than  those  accorded  by  Articles  19  and  21  of  this  Treaty  to  the 
subjects  of  Her  Britannic  Majesty,  and  this  assertion  is  not  admitted 
by  the  Government  of  the  United  States,  it  is  further  agreed  that 
Commissioners  shall  be  appointed  to  determine,  having  regard  to 
the  privileges  accorded  by  the  United  States  to  the  subjects  of  Her 
Britannic  Majesty  as  stated  in  Articles  19  and  21  of  this  Treaty,  the 
amount  of  any  compensation  which,  in  their  opinion,  ought  to  be 
paid  by  the  Government  of  the  United  States  to  the  Government  of 
Her  Britannic  Majesty,  in  return  for  the  privileges  accorded  to  the 
citizens  of  the  United  Slates  and  Article  18  of  this  Treaty  ;  that  any 
sum  of  money  which  the  said  Commissioners  may  so  award  shall  be 
paid  by  the  United  States  Government  in  a  gross  sum  within  twelve  ji 

months  after  such  award  shall  have  been  given. 

Art.  23.  The  Commissioners  referred  to  in  the  preceding  Article  i, 

shall  be  appointed  in  the  following  manner,  that  is   to  say  : — One  •  \ 

Commissioner  shall  be  named  by  the  President  of  the  United  States,  I 

one  by  Her  Britannic  Majesty,  and  a  third  by  the  President  and 
Her  Britannic  Majesty  conjointly  ;  and  in  case  the  third  Commis- 
sioner shall  not  have  been  so  named  within  a  period  of  three  months 
from  the  date  when  this  Act  shall  take  effect,  then  the  third  Commis-  I 

sioner  shall  be   named  by  the  Eepresentative  at  London  of  His  ] 

Majesty  the  Emperor  of  Austria  and  King  of  Hungary.    Incase  of  i' 

the  death,  absence,  or  incapacity  of  any  Commissioner,  or  in  the 
event  of  any  Commissioner  omitting  or  ceasing  to  act,  the  vacancy 
shall  be  filled  in  the  manner  herein  before  provided  for,  making  the  | 

original  appointment,  the  peiiod  of  three  months  in  case  of  each  sub-  < 

stitution  being  calculated  from  the  date  of  the  happening  of  the 
vacancy.    The  Commissioners  named  shall  meet  in  the  city  of  Hali- 
fax, in  the  Province  of  Nova  Scotia,  at  the  earliest  convenient  period  j 
after  they  have  been  respectively  named,  and  shall,  before  proceed- 
^i^g  to  any  business,  make  and  subscribe  a  solemn  declaration  that 
they  will  impartially  and  carefully  examine  and  decide  the  matters  ! 
referred  to  them  to  the  best  of  their  judgment  and  according  to 
justice  and  equity,  and  such  declaration  shall  be  entered  on  the 
record  of  their  proceedings.    Each  of  the  high  contracting  powers  I 
shall  also  name  one  person  to  attend  the  Commission  as  his  agent  to 
represent  it  generally  in  all  matters  connected  with  the  Commission. 
^ST.  32.  It  is  further  agreed  that  the  provisions  and  stipulations  of  I 
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Articles  18  to  25  of  this  Treaty,  inclusive,  shall  extend  to  the  Colony 
of  Newfoundland,  so  far  as  they  are  applicable.  But  if  the  Imperial 
Parliament,  the  Legislature  of  Newfoundland,  or  the  Congress  of  the 
United  States  shall  not  embrace  the  Colony  of  Newfoundland  in 
their  laws  enacted  for  carrying  the  foregoing  Articles  into  effect,  then 
this  Article  shall  be  of  no  effect  ;  but  the  omission  to  make  provision 
by  law,  to  give  it  effect,  by  either  of  the  legislative  bodies  aforesaid, 
shall  not  in  any  way  impair  any  other  articles  of  this  Treaty. 

Art.  33.  The  foregoing  articles,  18  to  25,  inclusive,  and  Article  30 
of  this  Treaty,  shall  take  effect  as  soon  as  the  laws  required  to  carry 
them  into  operation  shall  have  been  passed  by  the  Imperial  Parlia- 
ment of  Great  Britain,  by  the  Parliament  of  Canada,  and  by  the  Leg- 
islature of  Prince  Edward's  Island,  on  the  one  hand,  and  by  the 
Congress  of  the  United  States  on  the  other.  Such  assent  having 
been  given,  the  said  articles  shall  remain  in  force  for  the  period  of 
ten  years,  the  date  at  which  they  may  cease  to  operate,  and  further, 
until  the  expiration  of  two  years  after  either  of  the  high  contracting 
parties  shall  have  given  notice  to  the  other  of  its  wish  to  terminate 
the  same  ;  each  of  the  high  contracting  parties  being  at  liberty  to 
give  such  notice  to  the  other  at  the  end  of  the  said  period  of  ten 
years  or  at  any  time  afterward. 

We  may  repiark  that  the  Treaty  rejects  the  principle  of  inter- 
national law  upheld  by  the  United  States  Government  since 
many  years,  namely,  that  the  Convention  of  1818  had  been  swal- 
lowed up  and  ended  by  the  Keciprocity  Treaty  of  1854  and  that 
the  only  compact  in  force  between  Great  Britain  and  the  United 
States  was  Article  3  of  the  Treaty  of  1783* 

Article  18,  in  fact,  contains  by  way  of  recital  the  words  "  in 
addition  to  the  liberty  of  fishing  secured  to  the  United  States 
fishermen  by  the  Convention  between  the  United  States  and  Great 
Britain,  sisçned  at  London  on  the  20th  day  of  October,  1818,  of 
taking,  curing  and  drying  fish  on  certain  coasts  of  the  British 
North  American  Colonies  therein  defined,"  and  thereby  recog' 
nises  in  the  juost  unqualified  and  positive  manner,  that  the  Con- 
vention of  1818  is  still  in  force,  and  will  continue  to  be  in  force 
concurrently  with  the  Treaty  of  Washington.  And,  therefore,  the 
estimation  of  the  value  of  fisheries  on  the  coasts  of  Labrador  and 
Newfoundland,  cannot  be  taken  into  consideration  by  the  arbi- 
tration tribunal. 

It  is  not  unimportant  to  take  note  of  this  formal  admission  on 

the  part  of  the  United  States  j  for  it  will  not  be  without  weight, 

■  — 

•  American  Law  Review,  April,  1871  ;  Dana  on  Wheaton,  §  274,  p. 
350. 
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whether  the  Treaty  be  ratified  or  rejected,  when — and  that  at  no 
distant  day — American  legists  will  repeat  with  redoubled  zeal  and 
assurance  the  arguments  of  the  American  Law  Review  and  of 
Dana  in  his  Notes  on  Wheaton's  International  Law. 

A  more  delicate  point  is,  whether  the  cession  of  the  Fisheries 
disposes  of  the  headland  dispute.  This  question  is  one  of  great 
practical  importance  :  for  in  order  to  determine  the  value  of  our 
Fisheries  within  the  meaning  of  Article  22,  an  understanding 
must  be  arrived  at  as  to  their  extent  ;  as  to  whether  they  do  or 
do  not  stretch  out  three  miles  off  the  coasts  and  bays,  from  a  line 
measured  from  headland  to  headland.  An  opinion  entertained 
pretty  generally  by  the  Canadian  press,  and  which  is  partaken  by 
more  than  one  distinguished  member  of  the  legal  profession  is, 
that  the  question  has  not  been  settled.  Mr.  Blake,  a  well-known 
lawyer  and  politician  of  Ontario,  has  asserted,  perhaps  in  a  mo- 
ment of  thoughtlessness,*  that  the  question  as  to  "  the  legal 
claim  to  the  three  mile  limit  from  headland  to  headland,  had  not 
been  settled  by  the  Commission.  There  was  no  declaration  in 
the  Treaty  as  to  what  were  the  rights  of  the  United  States.  So 
that  in  fact  they  had  determined  to  sell  the  Fisheries  without 
determining  first  what  they  had  to  sell." 

In  our  humble  opinion,  the  question  is  not  to  know  whether  the 
headland  dispute  has  been  settled  by  the  Treaty,  according  to 
the  true  principles  of  international  law  ;  it  is  to  know  what  is  the 
extent  of  the  concession  which  Great  Britain  makes  to  the  United 
States  by  Article  18  ;  and  assuredly  there  cannot  be  two  opinions 
on  this  point.  First,  the  sole  right  alleged  by  the  United  States 
in  Article  18,  is  their  actually  existing  and  undisputed  right  of 
fishing  on  certain  portions  of  the  coast  indicated  by  the  Conven- 
tion of  1818.  That  Convention  does  not  contain  a  syllable  con- 
cerning the  right  of  fishing  inside  the  limit  of  three  miles  from 
the  bays  and  windings  of  the  coast  without  regard  to  headlands. 
Secondly,  Article  18  grants  to  them  "  liberty  to  fish  on  the  sec- 
coasts  and  shores,  and  in  the  bays,  harbours  and  creeks  of  the 
Provinces,  without  being  restricted  to  any  distance  from  the 
shore."  Such  is  the  extent  of  the  privilege  which  is  accorded  to 
the  United  States  fishermen  by  the  Treaty,  and  it  must  be  ad- 
mitted that  it  could  not  be  more  clearly  defined.     This  definition 

*  In  a  speech  at  a  Reform  dinner  some  days  after  the  publication 
of  the  Treaty.    (Montreal  Qautte^  23rd  May,  1871.) 
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comprises  the  privilege  of  fishing  within  three  miles  of  the  bays, 
from  headland  to  headland  ;  and  as  it  is  this  grant  the  value  of 
which  most  be  estimated  under  Article  22  and  23,  the  arbitra- 
tors must  necessarily  value  our  Fisheries  according  to  that  defi< 
nition.  Thirdly,  Article  22  declares  that  the  arbitrator  shall 
make  an  estimation  not  of  the  Fisheries  of  the  Dominion  of 
Canada,  but  of  the  value  of  the  privileges  accorded  to  the  citicens 
of  the  United  States  under  Article  18  of  this  Treaty,  **  having 
regard  to  the  privileges  accorded  by  the  United  States  to  the 
subjects  of  Her  Britannic  Majesty  as  stated  in  Articles  19  and 
21.''  This  language  is  so  precise  as  to  render  all  comment  un- 
necessary. 

This  latter  Article  (21)  declares  '<  that  fish  oil  and  fish  of  all 
kinds,  being  the  produce  of  the  FUherie»  of  the  United  Stateê  or 
of  the  Dominion  of  Canada  shall  be  admitted  into  each  country 
respeetivelj  free  of  duti/y 

It  has  been  asked  whether  fish  taken  by  Canadian  fishermen 
outside  the  Dominion  fishing-grounds  in  the  open  sea  or  on  the 
United  States  fishing  grounds  can  enter  into  the  United  State0 
free  of  duty. 

In  our  humble  opinion,  there  can  be  no  doubt  that  fish  caught 
in  the  open  sea  is  not  free  of  duty  ;  for  the  Article  declares  dis- 
tinctly that  it  is  only  fish  being  the  produce  of  the  fisheries  of  the 
United  States  or  of  the  Dominion  of  Canada  which  shall  so 
enter  free  of  duty. 

Does  the  same  remark  hold  good  of  the  fish  caught  in  Ameri- 
can waters  ?  It  would  at  first  perusal  seem  that  the  wording  of 
the  Article  authorises  the  admittance  free  of  fish  being  the  pro- 
duce of  the  fisheries  of  the  two  countries.  Still  the  disjunctive 
or  instead  of  the  conjunctive  and  ("  the  produce  of  the  United 
States  or  of  the  Dominion")  followed  by  the  words  '^  shall  be 
admitted  into  each  country  (instead  of  both  countries)  bsspsct- 
IVELY,''  seems  to  reject  such  an  interpretation.  Besides  it  is  a 
general  principle  in  matters  of  tari£f  that  duties  as  well  as  exemp- 
tion from  duties  applies  only  to  foreign  produce,  and  frirther,  the 
expression  '^  admitted"  conveys  the  same  idea,  that  of  importa- 
tion, for  in  a  legal  sense  a  State  cannot  be  understood  to  admit  the 
products  of  her  own  territory  since  they  already  form  part  thereof. 

Such  was  also  the  conclusion  at  which  the  United  States  ar- 
rived under  the  Reciprocity  Treaty.  Article  2  of  that  Treaty 
gave  *^  to  British  subjects  the  liberty  to  fish  on  the  eastern  coasts 


*  Practical  Treatise  on  the  Bevenue  Laws,  1858,  p.  309,  p.  362. 
t  The  ratification  was  voted  ^y  the  Senate  on  the  24th  of  May,  1871, 
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of  the  United  States  north  of  the  36  parallel  of  North  latitude." 
Article  3  declared  :  '*  It  is  agreed  that  the  Articles  enumerated 
in  the  schedule  hereunto  annexed,  (among  which  were  fish  of  all 
kinds,  products  of  fish  and  of  all  the  creatures  living  in  the  water) 
being  the  growth  and  produce  of  the  aforesaid  British  Colonies  or 
of  the  United  States,  shall  he  admitted  into  each  country  respect- 
ively, free  of  duty." 

The  following  is  the  interpretation  given  by  the  Washington 
authorities  to  the  latter  Article  : 

^'  On  an  application,"  says  Andrews,*  ^^  for  the  free  admission 
of  certain  products  of  the  British  North  American  Provinces, 
imported  into  the  United  States  from  Havana  and  London,  the 
Revenue  Department  decided  that  they  could  not  be  so  admitted 
and  that  the  Articles,  if  of  the  production  of  the  North  American 
Britiêh  Provinces  and  designated  as  free  in  the  Treaty,  would  be 
entitled  to  the  privilege  of  free  entry  only  when  imported  directly 
from  those  Provinces  into  the  United  States."     Thus  under  the  |i 

Reciprocity  Treaty,  fish  caught  by  British  subjects  in  American  :  | 

waters,  were  not  free  of  duty  when  brought  into  the  United  |: 

States  market.     This  fact  is  worthy  of  attention.  ||  ' 

The  Treaty  of  Washington  with  respect  to  the  Fisheries  requires 
ratification  by  the  Imperial  Parliament,  the  Parliament  of  Cana- 
da, the  Parliament  of  Prince  Edward  Island  and  the  Congress  of 
the  United  States. 

During  the  progress  of  the  deliberations  of  the  Commission 
fears  were  expressed  by  the  press  that  the  consent  of  the  Parlia- 
ments was  not  necessary  to  the  validity  of  the  Treaty.  The 
Revue  Critique  endeavoured  in  its  last  number  to  show  that  no 
surrender  of  our  fisheries  could  be  made  without  the  consent  of  I 

the  Dominion  Parliament,  and  our  reasoning  has  since  been  con-  |, 

firmed  by  the  decision  of  the  Commissioners.  |i 

A  r^usal  by  any  one  of  the  above  mentioned  Legislatures  to  l 

ratify  the  Treaty  renders  Articles  18  to  25  null  and  of  no  effect.  ;Ç 

In  that  case  the  Fisheries  will  be  thrown  back  to  their  present  I 

unsettled  condition,  but  the  other  provisions  of  the  Treaty  relating  ,, 

to  the  Alabama    Claims,   St.  Lawrence   Navigation  and  San  > 

Juan  Questions,  which  require  only  to  be  ratified  by  the  Queen 
and  by  the  President  upon  the  advice  of  the  Senate,  will  come 
into  full  force  and  will  have  full  effect  from  the  day  that  the 
ratifications  are  exchanged.f 
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Apprehensions  have  been  expressed  that  such  will  not  be  the 
only  result  of  the  rejection  of  the  Treaty  as  far  as  it  relates  to  the 
Fisheries.  It  has  been  asserted  that  the  Treaty  of  Washington; 
being  a  compact,  could  not  be  accepted  in  part.  These  apprehen. 
sions  are  unfounded. 

1st.  The  Treaty  is  not  a  compact  or  contract,  but  a  compound 
of  several  contracts  distinct  in  their  nature  and  objects. 

2nd.  The  stipulation  r^arding  Canada  are  not  of  a  permanent 
nature,  while  the  others  are. 

3rd.  Article  33  provides  expressly  that  the  stipulations  con- 
cerning Canada  will  not  take  effect  unless  ratified  by  its  Parlia> 
ment,  meaning  thereby  that  the  rest  of  the  Treaty  will  take  effect 
without  this  ratification. 

4th.  Article  43  declares  positively  that  the  Private  Treaty^ 
that  is  that  portion  of  the  Treaty  which  is  in  the  power  of  the 
British  Crown  and  the  President  and  Senate  of  the  United 
States,  such  as  the  Alabama  Claims  and  Boundary  Line  sections, 
will  come  into  force  from  the  date  of  the  exchange  of  ratifications* 

ôth.  Articles  1,  3,  12  and  36  show  that  the  San  Juan  Question 
and  other  matters  foreign  to  Canada  may  be  finally  settled  before 
the  Canadian  Parliament  meets. 

The  question  finally  arises,  whether  the  notice  required  bj 
Article  33  in  order  to  terminate  the  Treaty  can  be  given  at  the 
expiration  of  the  ten  years,  or  at  any  time  subsequently,  by  the 
Dominion  Government.  An  answer  in  the  negative  is  inevitable, 
for  Canada  being  a  dependency  of  Great  Britain  and  not  being 
one  of  the  contracting  parties  within  the  meaning  of  the  Article 
and  of  international  law,  cannot  exercise  any  external  act  of 
sovereignty  so  long  as  she  continue  in  that  state. 

We  wish  to  add  a  remark  respecting  the  principle  which  has 
served  as  a  basis  for  the  settlement  of  the  Fishery  Question.  It 
is  a  maxim  recognized  and  consecrated  by  the  uniform  usage  of 
nations  that  commercial  advantages  should  never  be  granted  by 
one  State  to  another  for  a  pecuniary  consideration  ;  that  they 
should  be  granted  only  in  consideration  of  a  trade  equivalent,  and 
in  this  respect  the  surrender  of  the  Fisheries  is  unprecedented 
and  anti-national.  To-day  we  have  granted  a  privilege,  to-mor- 
row the  ownership  may  be  demanded  of  us.     Armed  with  the 


*  Exchange  of  ratifications  was  made  in  I^ondon  on  the  17tb  Jon^' 
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doctrine  that  territorial  rights  can  be  acquired  for  money,  where 
will  our  neighbours  stop  ?  We  beseech  our  statesmen  to  reflect 
upon  the  consequences  before  they  concede  the  principle  which  has 
already  bartered  away  one  of  our  chief  national  resources. 

The  importance  of  our  Fisheries  is  so  considerable  that  it  has 
at  all  times  attracted  the  attention  of  our  own  statesmen  and  of 
foreign  nations.  Admiral  Saunders,  a  member  of  the  British 
House  of  Commons,  expressed  himself  as  follows,  at  a  period  as 
far  back  as  the  year  1774  (while  the  Quebec  Act  of  that  year 
was  under  discussion)  :  "  If  you  give  up  this  (the  fishery,)  I 
am  afraid  you  will  loose  your  breed  of  seamen,  and  I  know  no 
way  that  this  country  has  of  breeding  seamen  but  two  ;  one  the 
fishery,  and  the  other  the  coasting  trade.  All  other  trade  is  at 
the  expense  of  men,  and  whatever  hurts  your  fishery  must  reduce 
the  naval  force  of  this  Country.  Sir,  the  fishery  is  worth  more 
to  you  than  all  the  possessions  you  have  put  together.  Without 
that  fishery  your  possessions  are  not  safe  ;  nor  are  you  safe  in 
your  own  country.  Instead  of  doing  anything  to  hurt  your 
fishery,  new  methods  should  be  taken  to  rear  more  seamen.  God 
knows  how  much  you'll  find  the  want  of  seamen  whenever  this 
country  finds  it  necessary  to  equip  its  fleets  !  "* 

The  Admiral's  foresight  has  been  amply  justified  by  the  events. 
It  is  undoubtedly  to  her  Fisheries  that  Canada  owes  the  vast  pro- 
gress which  she  has  made  in  maritime  commerce  and  which  has  i  ; 
made  her  merchant  fleet  the  fourth  in  the  world. 

From  an  industrial  point  of  view  the  material  value  of  the 
coast  and  inshore  fisheries  can  scarcely  be  over-estimated.  The 
Honourable  Minister  of  Marine  and  Fisheries,  on  his  mission  to 
the  Imperial  Government  in  1870,  said  to  Lord  Kimberley  :  "  We 
possess  the  whole  herring  and  mackerel  fisheries  on  the  Western 
side  of  the  Atlantic,  the  Americans  having  no  inshore  fisheries  of 
any  great  value."f  The  Honourable  gentleman  says  further  in 
his  annual  report  for  1870,  that  "  the  aggregate  value  of  the  fish 
products  of  the  Provincial  Fisheries  is  nearly  $17,000,000,  and 
is  susceptible  of  being  increased  to  a  very  much  greater  value. "J 
In  another  place  he  says  that  "  the  annual  increase  of  yield  and 

*  Debates  on  the  Canada  Bill  in  1774,  by  Sir  H.  Cavendish,  p.  197. 

t  Correspondence  between  Government  of  Dominion,  and  the  Im- 
perial Government,  on  the  subject  of  the  fishery,  p.  42. 

t  Annual  Report  of  the  Department  of  Marine  and  Fisheries, 
Ottawa,  1871,  p.  70. 
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enhaaced  value  of  Ûie  produce  from  our  Fisheries  show  how  rapid 
and  eztensiye  has  been  their  development.  Without  reckoning 
at  all  the  catch  by  foreigners,  the  annual  value  for  exportation  of 
the  produce  of  our  waters  in  ^e  Confederated  Provinces  now 
exceeds  $7,000,000,  nearly  doubling  in  ten  years."*  Elsewhere 
he  observes  :  "  There  is  no  country  in  the  world  possessing  finer 
Fisheries  than  British  North  America.  As  a  national  possession 
they  are  inestimable,  and  as  a  field  for  industry  and  enterprise 
they  are  inexhaustible."  f 

It  is  asserted  by  the  American  Commissioners  that  the  value  of 
the  inshore  fisheries  is  over-estimated;  that  the  United  States 
desires  to  secure  their  enjoyment,  not  for  their  commercial  or  inr 
trinsic  value,  hut  for  the  purpose  of  removing  a  source  of  irrita- 
tion. (See  Protocol  36  and  also  Art.  22  of  the  Treaty.)  Nothing 
is  more  contrary  to  good  faith  than  such  a  statement.  Here  is 
what  our  neighbours  thought  of  the  Fisheries  at  a  time  when  they 
were  far  from  being  so  flourishing  as  they  are  to-day.  In  1814 
the  Treaty  of  Ghent  was  negotiated  between  Great  Britain  and 
the  United  States, — MM.  Adams,  Bayard,  Clay,  Russell  and 
Gallatin  acting  on  behalf  of  the  United  States.  By  this  Treaty 
the  privily  of  fishing  on  the  Provincial  coasts  granted  to  Amer- 
ican citizens  by  the  Treaty  of  1783,  was  not  continued  to  them, 
Mr.  Russell  being  decidedly  of  opinion  that  it  was  worthless.  In 
1822  this  opinion  was  strongly  disapproved  in  the  press  and  in 
the  House  of  Representatives  of  the  United  States;  and  Mr. 
Adams  (one  of  the  Commissioners,  and  afterwards  President  of 
the  United  States)  undertook  to  show,  on  b^alf  of  the  majority 
of  his  colleagues,  that  it  was  unfounded.  The  following  are  ex- 
tracts from  his  able  plea  : 

«*  Of  all  the  errors  in  Mr.  Bussell's  letter  of  11th  February,  1815,  to 
the  Secretary  of  State,  there  is  none  more  extraordinary  in  its  charac- 
ter, or  more  pernicious  in  its  tendency,  than  the  disparaging  estimate 
which  he  holds  forth  of  the  valtte  of  the  liberties  in  the  fisheries,  se- 
cured by  the  Treaty  of  1783,  and,  as  he  would  maintain,  extinguished, 
by  the  war  of  1812.  Not  satisfied  with  maintaining  in  the  foce'of  his 
own  signatures  at  Ghent,  the  doctrine  that  all  right  to  them  had  been 
irredeemably  extinguished  by  the  war  ;  not  contented  with  the  devo- 
tion of  all  his  learning  and  all  his  ingenuity,  to  take  from  his  country 
the  last  and  only  support  of  right  upon  which  this  great  interest  had, 

*  Annual    Report  of   the   Department  of  Marine  and  Fisheries; 
(Ottawa,  1871,  p.  62.) 
t  Ibid,  p.  69. 
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by  himself  and  his  colleagueB,  been  left  at  the  couclufiion  of  the  peace 
to  depend  ;  not  ashamed  of  urging  the  total  abandonmez^t  of  a  claim, 
at  that  very  time  in  litigationi  and  of  which  he  was  himself  one  of 
the  official  defenders,  he  has  exhausted  his  powers,  active  and  medi- 
tative, in  the  effort  to  depreciate  the  valtte  of  those  possessions,  which 
while  committed  to  his  charge,  he  was  so  surprisingly  intent  upon 
relinquishing  forever." 

"  I  have  shown  that  the  proposal  actually  made  to  the  British  ple- 
nipotentiaries was,  by  the  admission  of  Mr.  Russell  himself,  so  worth- 
less, that  it  was  nothing  that  they  could  accept  ;  as  in  fact  it  was  not 
accepted  by  them.  Let  us  now  see  what  was  the  value  of  this  fishery  ; 
this  "  doubtful  accommodation  of  a  few  fishermen,  annually  decreasing 
in  number." 

"  From  the  tables  in  Dr.  Seybert's  Statistical  Annals,  it  will  be  seen 
that  in  the  year  1807,  there  were  upwards  of  seventy  thousand  tons 
of  shipping  employed  in  the  cod  fishery  alone  ;  and  that  in  that  and 
the  four  preceding  years,  the  exports  from  the  United  States  of  the 
proceeds  of  the  fisheries,  averaged  three  millions  of  dollars  a  year. 
There  was  indeed  a  great  diminution  during  the  years  subsequent  to 
1807,  till  the  close  of  the  war — certainly  not  voluntary,  but  occasioned 
by  the  state  of  our  maritime  relations  with  Europe,  by  our  own  re- 
strictive system,  and  finally  by  the  war.  But  no  sooner  was  that 
terminated,  than  the  fisheries  revived,  and  in  the  year  1816,  the  year 
after  Mr.  Russell's  letter  was  written,  there  were  again  upwards  of 
sixty-eight  thousand  tons  employed  in  the  cod  fishery  alone.  From 
Dr.  Seybert's  statements,  it  appears  further,  that  in  this  occupation 
the  average  of  seamen  employed  is  of  about  one  man  to  every  seven 
tons  of  shipping,  so  that  these  vessels  were  navigated  by  ten  thousand 
of  the  hardiest,  most  skilful,  soberest,  and  best  mariners  in  the  world. 
"  Every  person  (says  Dr.  Seybert)  on  board  our  fishing  vessels,  has  an 
interest  in  common  with  his  associates  ;  their  reward  depends  upon 
their  industry  and  enterprise.     Much  caution  is  observed  in  the  selec- 

■ 

tion  of  the  crews  of  our  fishing  vessels  ;  it  often  happens  that  every 
individual  is  connected  by  blood  and  the  strongest  ties  of  friendship. 
Our  fishermen  are  remarkable  for  their  sobriety  and  good  conduct, 
and  they  rank  with  the  most  skilful  navigators." 

"  Of  these  ten  thousand  men,  and  of  their  wives  and  children,  the 
cod  fisheries,  if  I  may  be  allowed  the  expression,  were  the  daily  bread 
—their  property — their  subsistence.  To  how  many  thousands  more 
were  the  labours  and  the  dangers  of  their  lives  subservient  ?  Their 
game  was  not  only  food  and  raiment  to  themselves,  but  to  millions  of 
other  human  beings. 

"  There  is  something  in  the  very  occupation  of  fishermen,  not  only 
beneficent  in  itself  but  noble  and  exalted  in  the  qualities  of  which  it 
requires  the  habitual  exercise.  In  common  with  the  cultivators  of 
the  soil,  their  labours  contribute  to  the  subsistence  of  mankind,  and 
they  have  the  merit  of  continual  exposure  to  danger,  superadded  to 
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that  of  anoeMing  toil.    Industry,  frogality,  patience,  peneveraiice, 
fortitude,  intrepidity,  Bonis  inured  to  perpetnal  conflict  with  the  ele- 
ments,  and  bodies  steeled  with  unremitting  action,  ever  grappling 
with  danger,  and  familiar  with  death  :  these  are  the  properties  to 
which  the  fisherman  of  the  ocean  is  formed  by  the  daily  labours  of  his 
life.    These  are  the  properties  for  which  he  who  knew  what  was  in 
man,  the  Sayiour  of  mankind,  sought  his  first,  and  found  his  most 
fiàithful,  ardent,  and  undaunted  disciples  among  the  fishermen  of  his 
country.    In  the  deadliest  rancours  of  national  wars,  the  examples  of 
latter  ages  have  been  frequent  of  exempting,  by  the  common  consent 
of  the  most  exasperated  enemies,  fishermen  from  the  operation  of  hos. 
tilities.    In  our  treaties  with  Prussia,  they  are  expressly  included 
among  the  classes  of  men  <<trAoM  occupations  are  for  the  emnmon  nth- 
nstenee  and  benefit  of  mankind"  with  a  stipulution,  that  in  the  event  of 
war  between  the  parties,  they  shall  be  allowed  to  continue  their  em- 
ployment without  molestation.  Nor  is  their  devotion  to  their  country 
less  conspicuous  than  their  usefulness  to  their  kind.      While  the 
huntsman  of  the  ocean,  far  from  his  native  land,  from  his  fieunily,  and 
his  fire-side,  pursues  at  the  constant  hazard  of  life,  his  game  upon  the 
bosom  of  the  deep,  the  desire  of  his  heart,  is  by  the  nature  of  his 
situation  every  intently  turned  towards  his  home,  his  children,  and 
his  country.    To  be  lost  to  them  gives  their  keenest  edge  to  his  fears, 
to  return  with  the  fruits  of  his  labours  to  them  is  the  object  of  all  his 
hopes.    By  no  men  upon  earth  have  these  qualities  and  dispositions 
been  more  constantly  exemplified  than  by  the  fishermen  of  New 
England.    From  the  proceeds  of  their  "  perilous  and  hardy  industry," 
the  value  of  three  millions  of  dollars  a  year,  for  five  years  preceding 
1808,  was  added  to  the  exports  of  the  United  States.     This  was  so 
much  of  national  wealth  created  by  the  fishery.     With  what  branch 
of  the  whole  body  of  our  commerce  was  this  interest  unconnected  ? 
Into  what  artery  or  vein  of  our  political  body  did  it  not  circulate 
wholesome  blood  7    To  what  sinew  of  our  national  arm  did  it  not  im- 
part firmness  and  energy  ?   We  are  told  they  were  "  annually  decreasing 
in  number"    Yes  I  they  had  lost  their  occupation  by  the  war  ;  and 
where  were  they  during  the  war?    They  were  upon  the  ocean  and 
upon  the  lakes,  fighting  the  battles  of  their  country.    Turn  back  to 
the  records  of  your  revolution — ask  Samuel  Tucker,  himself  one  of 
the  number  ;  a  living  example  of  the  character  common  to  them  all, 
what  were  the  fishermen  of  New  England,  in  the  tug  of  war  for  Inde- 
pendence ?    Appeal  to  the  heroes  of  all  our  naval  wars — ask  the  van- 
quishers of  Algiers  and  Tripoli — ask  the  redeemers  of  your  citizens 
from  the  chains  of  servitude,  and  of  your  nation  from  the  humiliation 
of  annual  tribute  to  the  barbarians  of  Africa — call  on  the  champions 
of  our  last  struggles  with  Britain — ask  Hull,  and  Bainbridge,  ask 
Stewart,  Porter,  and  Macdonough,  what  proportion  of  New  England 
fishermen  were  the  companions  of  their  victories,  and  sealed  the 
proudest  of  our  triumphs  with  their  blood  ;  and  then  listen  if  you  can 
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to  be  told  that  the  unoffending  citizens  of  the  West  were  not  at  all 
benefitted  by  the  fishing  privilegei  and  that  the  few  fishermen  in  a 
remote  qnarter  were  entirely  exempt  from  the  danger, 

<<  But  we  are  told  also  that  "  by  far  the  greatest  part  of  the  fish  taken 
by  our  fishermen  before  the  present  war,  was  caught  in  the  open  sea, 
or  upon  our  own  coasts,  and  cured  on  our  own  shores."  This  assertion 
is,  like  the  rest,  erroneous. 

"  The  shore  fishery  is  carried  on  in  vessels  of  less  than  twenty  tons 
burthen,  the  proportion  of  which,  as  appears  by  Seybert's  Statistical 
Annals,  is  about  one  seventh  of  the  whole.  With  regard  to  the  com- 
parative value  of  the  Bank  and  Labrador  fisheries,  I  subjoin  hereto 
information*collected  from  several  persons,  acquainted  with  them,  as 
their  statements  themselves  will  show  in  their  minutest  details. — 
Adams  on  the  Fisheiies,  pp.  202,  204-206. 

Mr.  Adams  concludes  by  invoking  the  testimony  of  many  Am- 
erican merchants  of  high  standing  and  experience,  and  of  many 
American  and  foreign  journals. 

And  all  these  national,  commercial  and  industrial  advantages 
are  to  ba  exposed  to  the  selfish  and  perhaps  ruinous  action  of  a 
host  of  foreign  fishermen  (for  although  apparently  inexhaustible 
they  need  to  be  cultivated  and  carefully  preserved)  ;  nay  they 
are  even  to  be  bartered  away  to  the  citizens  of  a  foreign  coun- 
try wholly  on  in  part  for  a  sum  of  money  !     And  again,  what 
will  be  the  amount  of  the  price  paid  ?     Will  the   arbitrators 
chosen  to  estimate  the  value  of  the  concessions  which  we  are  to 
make,  take  into  consideration  merely  the  time  during  which  these 
concessions  are  absolutely  made,  namely  ten  years?     In  case 
England  never  gives  the  required  notice  and  the  liberty  of  fishing 
is  continued  for  an  indefinite  period,  the  United  States  will  enjoy 
a  lucrative  privil^e  in  exchange  for  a  trifling  equivalent.     This 
fact  shows  that  conunercial  advantages  which,  for  reasons  of 
public  policy  and  self  protection,  cannot  be  granted  in  perpetuity» 
cannot  be  based  upon  pecuniary  considerations,  but  solely  upon 
mutual  trade  arrangements.     If  the  arbitrators  could,  instead 
of  a  block  sum,  set  down  as  compensation  a  certain  annual  instal- 
ment, payable  so  long  as  the  part  of  the  Treaty  relating  to  the 
Fisheries  shall  remain  in  force,  the  injustice  would  be  less  glaring. 
But  the  Treaty,  in  declaring  by  Article  22  that  the  indemnity 
shall  be  paid  within  twelve  months  in  a  gross  sum,  has  taken 
away  &om  the  Commissioners  all  choice  in  the  matter. 

But,  says  our  neighbours,  as  r^ards  reciprocity  we  give  you 
in  exchange  more  than  we  receive.    We  give  you  the  liberty  to 
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fish  on  our  coasts  north  of  the  39th  parallel  of  north  latitude,  a 
oonoession  which  is  nearly  aa  valuable  as  yours  ;  and  secondly, 
we  open  our  vast  market  to  the  products  of  your  Fisheries. 

As  to  the  first  of  these  privileges,  it  would  appear  from  the 
Report  of  the  Minister  of  Marine  and  Fisheries  that  "  the 
United  States  inshore  fisheries  are  too  distant  and  too  much  de- 
teriorated to  be  of  the  slightest  value  to  us."*  It  is  certain  that 
our  fishermen  have  never  interfered  with  them.  And  if  they  are 
as  valuable  as  is  pretended,  why  has  the  President  complained  so 
loudly  of  the  exclusion  of  American  fishermen  from  our  coast 
fisheries  ?  And  granting  them  to  be  ever  so  valuable,  of  what 
use  are  they  to  us,  seeing  that  the  American  market  is  closed  to 
all  fish  caught  there  by  our  fishermen,  and  seeing  further  that  we 
have  in  our  own  waters  all  the  fish  we  need  ?  The  privily  to 
fish  in  United  States  waters  is  therefore  illusory  and  exists  only 
on  the  parchment  on  which  it  is  written. 

As  to  the  second  privilege — the  right  of  selling  in  the  United 
States  market,  free  of  duty,  fish,  the  produce  of  our  own  fishing 
grounds — its  value  is  very  problematical.  1st.  The  Canadian 
fishermen  are  too  remote  from  the  American  fishing  grounds  to 
be  able  to  compete  successfully  with  the  American  fishermen  in 
their  operations  there,  and  if  they  should  succeed  so  far,  they 
will  be  met  in  the  American  ports  by  a  duty  from  which  their 
American  rivals  will  be  free.  Even  with  regard  to  the  produce 
of  the  Canadian  inshore  waters,  our  fishermen  will  be  subjected 
to  great  annoyance  and  numberless  inquiries  into  the  proof  of  the 
fact  that  their  fish  is  really  the  produce  of  the  inshore  waters,  and 
not  of  the  open  sea  or  American  waters  ;  so  that  in  many  instances 
the  claim  of  exemption  may  lead  to  seizure  and  confiscation  and 
become  the  fruitful  source  of  strife  and  mutual  recrimination. 

Will  not  the  Canadian  fishermen  be  crowded  out  by  the  Amer- 
ican fi^ermen  ?  Such  a  result  is  greatly  to  be  feared  ;  and  in 
that  event  it  will  be  found  that  we  have  made  not  only  a  gratui- 
tous concession  but  also  one  positively  disastrous  to^our  fishermen. 

The  Minister  of  Marine  in  his  report,  dated  BOth  June,  1869, 
when  the  system  of  licenses  to  foreign  fishermen  was  in  operation, 
said  :  "  The  continued  admission  of  foreign  fishing  vesseb  and 
fishermen  to  participate  in  our  valuable  coast  Fisheries  on  paying 
a  nominal  license  fee  as  authorised  by  the  Act  of  last  session  of 

•  Marine  Report,  1871,  p.  75. 
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Parliament,  has  not  operated  satisfaotorily  ;  the  payment  of  the 
fee  being,  in  most  cases,  altogether  evaded.  American  vessels 
have  boldly  entered  into  our  bays,  creeks  and  harbours,  and  have 
actually  crowded  out  the  native  fishermen  without  any  regard  to 
Treaty  obligations.  The  crews  of  these  vessels  have  in  several 
instances  created  serious  disturbances  and  committed  outrages 
against  the  persons  and  property  of  fishermen  and  settlers.*' 
These  are  grave  accusations.  If  American  fishermen  have  shown 
themselves  in  such  force  and  acted  with  such  audacity  under  a 
system  of  toleration,  what  may  they  not  do  under  a  system  of 
perfect  liberty  and  equality  of  rights  ? 

Another  fact  deserving  of  notice  is  that  in  1869,  under  the 
license  system  "  the  Americans  employ  tonnage  varying  between 
eight  and  eleven  hundred  vessels  in  these  (Provincial)  Fisheries. 
Their  estimated  annual  catch,  chiefly  within  the  three  mile  limit, 
is  valued  at  about  $8,000,000,"  "i"  against  $7,000,000  being  the 
value  of  the  exportations  of  British  fishermen  during  the  same 
time. 

It  is  to  be  regretted  that  no  statistics  of  the  quantity  of  fish 
caught  in  the  Provincial  waters  and  exported  to  the  United 
States  during  the  period  of  the  Eeciprocity  Treaty,  have  been 
kept  by  any  of  the  Governments  interested.  Such  statistics 
would  throw  much  light  upon  the  matter. 

However,  it  is  certain  that  the  Reciprocity  Treaty  of  1854 
admitted  free  into  the  United  States  nearly  forty  different  pro- 
ducts of  the  British  Colonies,  including  fish  of  all  kinds,  poultry, 
eggs,  butter,  furs,  timber  and  lumber  of  all  kinds,  &c.,  in  consid- 
eration of  the  cession  of  our  Fisheries,  though  less  valuable  in 
1854  than  they  are  to-day;  and  it  is  well  known  that  our  neigh- 
bours are  not  in  the  habit  of  giving  more  than  they  receive. 

IV.— THE  ST.  LAWRENCE  NAVIGATION  AND  THE  TRANSIT  AND 

COASTING  TRADE. 

For  many  years  the  United  States  have  laid  claim  to  the  right 
of  freely  navigating  the  St.  Lawrence  river  and  canals.  Canada, 
although  denying  the  right,  has  always  allowed  them  to  exercise 
it,  pro  tempore^  while  the  American  rivers  and  canals  have  been, 
and  still  are,  closed  to  Canadian  vessels. 

The  36th  protocol  contains  nothing  worthy  of  note  upon  this 

*  Annual  Beport  of  Miz^ster  of  Marine  (Ottawa,  1871).  p.  70. 
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matter,  and  we,  therefore,  pass  at  once  to  the  articles  of  the 
Treaty. 

Art.  26.  The  navigation  of  the  Biver  St.  Lawrence,  ascendlDg  and 
descending  from  the  45th  parallel  of  north  latitude,  where  it  ceases 
to  form  the  boundary  between  the  two  countries,  from,  to,  and  into  the 
sea,  shall  forever  remain  free  and  open  for  the  purposes  of  commerce 
to  the  citizens  of  the  CJnited  States,  subject  to  any  laws  and  regula- 
tions of  Great  Britain  or  of  the  Dominion  of  Canada  not  inconsistent 
with  such  privilege  of  free  navigation.  The  navigation  of  the  rivers 
Tucon,  Porcupine,  and  Stikine,  ascending  and  descending  from,  to, 
and  into  the  sea,  shall  forever  remain  free  and  open  for  the  purposes 
of  commerce  to  the  citizens  of  the  United  States,  subject  to  any  laws 
and  regulations  of  either  country  within  its  own  territory  not  incon- 
sistent with  such  privilege  of  free  navigation. 

Art.  27.  The  Government  of  Her  Britannic  Majesty  engage  to  urge 
upon  the  Government  of  the  Dominion  of  Canada  to  secure  to  the 
citizens  of  the  United  States  the  use  of  the  Welland,  St.  Lawrence, 
and  other  Canals  in  the  Dominion,  on  terms  of  equality  with  the  in. 
habitants  of  the  Dominion,  and  the  Government  of  the  United  States 
engages  that  the  subjects  of  Her  Britannic  Majesty  shall  enjoy  the 
use  of  the  St.  Clair  Flats  Canal  on  terms  of  equality  with  the  inhab- 
itants of  the  United  States,  and  further  engages  to  urge  upon  the 
State  Governments  to  secure  to  the  subjects  of  Her  Britannic  Majesty 
the  use  of  the  several  State  Canals  connected  with  the  navigation  of 
the  lakes  or  rivers  traversed  by  or  contiguous  to  the  boundary  line 
between  the  possessions  of  the  high  contracting  parties  on  terms  of 
equality  with  the  inhabitants  of  the  United  States. 

Art.  28.  The  navigation  of  Lake  Michigan  shall  also,  for  the  term 
of  years  mentioned  in  Article  33  of  this  treaty,  be  free  and  open  for 
the  purposes  of  commerce  to  the  subjects  of  Her  Britannic  Majesty, 
subject  to  any  laws  and  regulations  of  the  United  States,  or  of  the 
States  bordering  thereon,  not  inconsistent  with  such  privilege  of  free 
navigation. 

Art.  29.  It  is  agreed  that  for  the  term  of  years  mentioned  in  Ar- 
ticle 33  of  this  Treaty,  goods,  wares,  or  merchandise  arriving  at  the 
ports  of  New  York,  Boston  and  Portland,  and  any  other  ports  of  the 
United  States,  which  have  been,  or  may  from  time  to  time,  be  spec- 
ially designated  by  the  President  of  the  United  States,  and  destined 
for  Her  Britannic  Majesty's  possessions  in  North  America,  may  be 
entered  at  the  proper  Custom-House  and  conveyed  in  transit  with- 
out the  payment  of  duties  through  the  territory  of  the  United  States, 
under  such  rules,  regulations,  and  conditions  for  the,  protection  of  the 
revenue  as  the  Government  of  the  United  States  may  from  time  to 
time  prescribe,  and  under  like  rules,  regulations,  and  conditions, 
goods,  wares,  or  merchandise  may  be  conveyed  in  transit  without  the 
payment  of  duties  from  said  possessions  through  the  territory  of  the 
United  States  for  export  from  the  said  ports  of  the  United  States.  It 
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is  farther  agreed  that  for  the  like  period  goods,  wares,  or  merchandise 
arriving  at  any  of  the  ports  of  Her  Britannic  Majesty's  Possessions 
in  North  America,  and  destined  for  the  United  States  may  be  entered 
at  the  proper  Custom-House  and  conveyed  in  transit  without  the  pay- 
ment of  duties  through  the  said  possessions,  under  such  rules  and 
regulations  and  conditions  for  the  protection  of  the  revenue  as  the 
Government  of  the  said  possessions  may  from  time  to  time  prescribe , 
and  under  like  rules,  regulations,  and  conditions,  goods,  wares,  or 
merchandise  may  be  conveyed  in  transit  without  payment  of  duties 
from  the  United  States  through  said  possessions  to  other  places  in 
the  United  States,  or  for  export  from  ports  in  the  said  possessions. 

Art.  30.  It  is  agreed  that  for  the  term   of   years  mentioned   in 
Article  33  of  this  Treaty,  subjects  of  H.  B.  M.  may  carry  in  British 
vessels,  without  payment  of  duties,  goods,  wares  or  merchandise,  from 
one  port  or  place  within  the  territory  of  the  United  States,  upon  the 
St.  Lawrence,  the  Great  Lakes,  and  the  rivers  connecting  the  same, 
to  another  port  or  place  within  the  territory  of  the  United  States  as 
aforesaid  ;  provided  that  a  portion  of  such  transportation  is  made 
through  the  Dominion  of  Canada  by  land  carriage  or  in  bond  under 
such  rules  and  regulations  as  may  be  agreed  upon  between  the  Gov- 
ernment of  Her  Britannic  Majesty  and  the  Government  of  the  United 
States.    Citizens  of  the  United  States  may  for  the  like  period  carry 
in  United  States  vessels  without  payment  of  duty,  goods,  wares,  or 
merchandise,  from  one  port  or  place  within  the  possessions  of  Her 
Britannic  Majesty  in  North  America  to  another  port  or  place  within 
the  said  possessions.    Provided^  that  a  portion  of  such  transportation 
is  made  through  the  territory  of  the  United  States  by  land  carriage, 
and  in  bond,  under  such  rules  and  regulations  as  may  be  agreed  upon 
between  the  Government  of  the  United  States  and  the  Government 
of  her  Britannic  Majesty.     The  Government  of  the  United  States 
further  engages  not  to  impose  any  export  duties  on  goods,  wares,  or 
merchandise  carried  under  this  article  through  the  Territory  of  the 
United  States,  and  Her  Britannic  Majesty's  Government  engage  to 
urge  the  Parliament  of  the  Dominion  of  Canada,  and  the  Legislatures 
of  the  other  Colonies,  not  to  impose  any  export  duties  on  goods, 
wares,  or  merchandise  carried  under  this  Article.    And  the  Govern- 
ment of  the  United  States  may,  in  case  such  export  duties  are  im- 
posed by  the  Dominion  of  Canada,  suspend,  during  the  period  that 
such  duties  are  imposed,  the  right  of  carrying  granted  under  this 
article  in  favour  of  the  subjects  of  Her  Britannic  Majesty.    The  Gov- 
ernment of  the  United  States  may  also  suspend  the  right  of  carrying 
granted  in  favour  of  the  subjects  of  Her  Britannic  Majesty,  under  this 
Article,  in  case  the  Dominion^of  Canada  should  at  any  time  deprive 
the  citizens  of  the  United  States  of  the  use  of  the  canals  in  said  Domi« 
nion  on  terms  of  equality  with  the  inhabitants  of  the  Dominion,  as 
provided  in  article  27. 
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Abt.  31.  The  Government  of  Her  Britannic  Majesty  further  engage 
to  urge  upon  the  Parliament  of  the  Dominion  of  Canada  and  the  Le- 
gislature of  New  Brunswick  that  no  export  or  other  duty*  shall  be 
levied  on  lumber  or  timber  of  any  kind  cut  on  that  portion  of  the 
American  territory  in  the  State  of  Maine  watered  by  the  Biver  St. 
John  and  its  tributaries,!  a&d  floated  down  that  river  to  the  sea,  when 
the  same  is  shipped  to  the  United  States  from  the  Province  of  New 
Brunswick,  and  in  case  any  such  export  or  other  duty  continues  to  be 
levied  after  the  expiration  of  one  year  from  the  date  of  the  exchange 
of  the  ratifications  of  this  Treaty,  it  is  agreed  that  the  Government  of 
the  United  States  may  suspend  the  right  of  carrying  hereinbefore 
granted  under  article  No.  30  of  this  Treaty  for  such  period  as  such 
export  or  other  duty  may  be  levied. 

A  point  of  international  law  which  has  never  been  clearly  de- 
cided is,  whether  a  river  navigable  through  its  course,  is  free  to 
the  inhabitants  of  all  the  countries  through  which  it  runs.  This 
important  question  was  fully  discussed  in  the  last  number  of  the 
Revue  Critique,  to  which  we  refer  the  reader.  But  it  never  oc* 
curred  to  any  one  that  rivers  made  navigable  only  with  the  aid 
of  artificial  canals,  were  free  by  the  mere  force  of  international 
law.  In  such  a  case  the  right  of  a  bordering  nation  is  indeed 
only  an  imperfect  one,  to  be  conceded  by  the  State  in  possession 
for  the  consideration  of  reciprocal  commercial  advantages  alone  ; 
and  it  is  this  absence  of  reciprocity  which  strikes  us  in  the  part 
of  the  Treaty  having  reference  to  the  navigation  of  the  St.  Law- 
rence. 

The  St.  Lawrence  being  navigable  upwards  and  downwards 
for  seven  months  in  the  year  from  Montreal  to  the  sea,  requires 
a  large  public  expenditure  for  light  houses  and  also  for  the  deep* 
ening  and  clearing  of  the  channel  at  the  head  of  Lake  St.  Peter. 
The  privilege  of  freely  navigating  this  river  from  the  boundary 
line,  on  the^45th  parallel  near  St.  Regis,  is  granted  to  our  neigh- 
bours for  ever,  in  exchange  for  the  liberty  given  to  us  to  navigate 
the  Stikine,  Yucon  and  Porcupine, — the  two  latter  streams  rising 
in  the  rugged  wilds  of  the  Far  North  run  into  the  Arctic  Sesfl 
near  Behring's  Strait  after  traversing  the  Russian  Territory,  now 
the  property  of  the  United  States.  During  three-fourths  of  the 
year,  these  rivers,  which  flow  through  a  country  that  is  not  and 

*  This  export  duty  amounts  to  $43,000  on  American  lumber  alone, 
t  This  river  was  declared  free  to  American  and  British  subjects 
under  the  Ashburton  Treaty,  1842. 
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probably  never  can  be  settled  by  civilized  men*  are  frozen  nearly 
to  the  bottom.  And  this  is  the  equivalent  offered  to  us  for  the 
freedom  of  the  St.  Lawrence.  The  bargain  is  ineffably  ridiculous, 
and  would  be  laughable  if  it  were  not  irrevocable. 

It  is  to  be  hoped  that  the  protest  made  by  the  Canadian  Gov- 
ernment against  the  Treaty  not  only  comprehends  that  part  of  it 
which  concerns  the  Fisheries,  but  also  that  which  relates  to  the 
ratification  by  the  Crown  only,  of  the  St.  Lawrence  navigation, 
Canada  exercises  the  sovereignty  of  the  river  from  the  4&th  paral- 
lel to  the  sea,  and  she  cannot  be  deprived  of  it  otherwise  than  by 
an  Act  of  her  own  Legislature  or  at  all  events  of  the  Imperial 
Parliament.  The  Queen,  although  possessing  as  a  general  rule 
the  right  of  ratifying  Treaties,  does  not  possess  the  power  of 
ceding  any  part  of  the  Empire  in  the  time  of  peace,  without  the 
consent  of  Parliament,  as  Forsyth  has  shown  beyond  any  doubt, 
in  his  late  work  on  Constitutional  Law,  pp.  182-187.f  This 
want  of  power  in  the  British  Crown  is  incontestable,  and  has  been 
formally  recognized  by  the  Joint  High  Commission  and  recorded 
in  the  Treaty  itself  in  connection  with  the  Fishery  and  Canal 
Questions. 

It  cannot  be  replied  that  Article  26  contains  no  cession,  and 
that  it  is  merely  a  recognition  of  the  principle  of  international 
law,  that  all  rivers  situated  like  the  St.  Lawrence  are  free.  For, 
firstly,  the  Article  itself  declares  that  it  grants  a  privilege,  not  that 
it  proclaims  a  right.  Secondly,  the  fact  that  there  are  other 
rivers  in  the  British  possessions  in  the  same  position  with  the 
Stikine,  Yucon  and  Porcupine,  establishes  beyond  contradiction 
that  the  Treaty  is  not  declaratory  of  a  principle  of  international 
law. 

*  See  Report  of  Survey  by  Capt.  Baymond,  U.  S.  A.,  1869,  printed 
as  Executive  Document  No.  12,  Senate,  XLIInd  Congress.  Captain 
Raymond  sums  up  the  capacity  of  the  Yucon  region  for  the  fur  trad^ 
by  saying  (p.  39)  that  the  amount  "  will  at  most  furnish  a  business 
for  one  Company  and  employment  on  the  river  for  fifteen  men."  The 
timber  "  cannot  for  many  years  become  an  article  of  commerce,  be- 
cause large  supplies,  superior  in  quality,  and  much  more  accessible 
exist"  nearer  the  market.  Much  the  same  may  be  said  of  the  fish, 
in  which  it  abounds  ;  as  for  agricultural  resources,  they  do  not  exist, 
and  «  no  valuable  mineral  deposits  in  workable  quantities  have  been 
found  in  the  vicinity  of  the  Yucon  River  up  to  the  present  time.-— 7V^ 
Nation,  29  June,  1871. 

t  Revue  Critique,     See  also  Puifendof,  L«  Droit  de  la  Nature,  vol, 
2,  p.  461,  453  ;  Grotius,  lib.  2,  c.  6. 
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It  is,  indeed,  very  singular  that  the  Golambia  River,  wbich 
rises  in  British  Columbia,  and  flows  to  the  sea  through  the  State 
of  Oregon  and  the  Washington  territory,  has  not  been  declared 
free  to  the  inhabitants  of  both  countries.     By  the  Treaty  of  the 
15th  June,  1846,  commonly  known  as  the  Oregon  Treaty,  be- 
tween Great  Britain  and  the  United  States,  that  river  was  de- 
clared free  and  open  to  the  Hudson's  Bay  Company  and  tu  all 
British  subjects  trading  with  the  same  (Art.  2)  ;  but  it  has  never, 
and  justly  so,  been  understood  to  apply  to  all  British  subjects. 
In  the  opinion  of  Mr.  Webster,  "  the  reservation  of  the  rights  in 
the  Oregon  Treaty  to  navigate  the  Columbia  River  enures  to  the 
benefit  of  the  Hudson's  Bay  Company  alone.     The  object  was 
not  a  general  grant  of  privilege  to  English  commerce  or  English 
subjects  generally.''  *     Such  is  likewise  the  general  opinion  of 
Canadian  jurists.     *'  This  language,"  observed  Mr.  Justice  Day, 
counsel  for  the  Hudson's  Bay  Company,  before  the  Commission 
named  to  settle  the  claims  of  that  Company,  speaking  of  the 
free  navigation  of  the  Columbia,  'imports  that  the  right  reserved 
was  for  the  benefit  of  the  Company  alone  ;  it  is  not  extended  to 
any  class  of  persons  other  than  those  whose  business  is  solely  with 
and  for  this  body."  f     It  is  therefore  extremely  surprising  that 
a  river  so  important  to  Canadians,  more  especially  when  British 
Columbia  is  admitted  into  the  Dominion,  has  not  been  declared 
free  to  them  at  the  same  time  as  the  St.  Lawrence  to  American 
citizens. 

Mr.  McKinlay  says  :  '*  The  importance  of  the  navigation  of 
the  Columbia  river  to  the  business  of  the  Company  and  as  a 
means  of  communication  was  very  great  ;  it  was  almost  an  abso* 
lute  necessity  to  them,  as  without  it  they  would  be  compelled  to 
transport  their  goods  by  horses,  which  would  have  destroyed  all 
the  profits  of  their  trade.  Without  the  river,  in  my  opinion, 
they  would  not  have  come  into  the  country  at  all  to  commence 
their  business,  nor  have  carried  it  on  with  any  hope  of  success 
The  river  being  useless  for  navigation  without  the  free  use  of  the 
portages,  the  importance  of  their  being  always  free  and  open  must 
be  apparent,''  X 

The  only  condition  on  which  the  free  navigation  of  the  St 

Lawrence  and  all  the  rivers  and  canals  of  the  Dominion  oould  be 
—  —  ^  ~ 

*  Memorial  and  argument  on  the  part  of  the  Hodson^s  Bay  Com' 
pany»  Montreal  (ises),  p.  1S3. 

t  Itid.  t  Ibid.  p.  184. 
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justly  granted  to  our  neighbours  is  that  they  should  follow  the 
example  of  European  nations  and  give  us  in  return  the  free  navi- 
gation of  all  their  rivers  and  canals  connecting  with  Canadian 
waters,  in  addition  to  an  extra  toll  or  commercial  advantage  as 
indemnity  for  the  greater  cost  of  our  public  works  and  their 
higher  value  to  Americans  in  comparison  with  the  value  of  Amer- 
ican public  works  to  Canadians.  A  treaty  to  this  effect,  although 
more  favourable  to  the  United  States  than  to  Canada,  since  the 
navigation  of  the  St.  Lawrence  and  its  canals  is  the  indispensable 
outlet  of  17  millions  of  people  in  the  Western  States,  would  at 
all  events  possess  the  merit  of  being  based  upon  equity  and  of 
approximating  to  the  maxim  of  natural  law  that  commerce  is  free. 

It  remains  for  us  to  observe  that  to  proclaim  the  free  naviga- 
tion of  the  St.  Lawrence,  the  navigation  whereof  is  impossible 
on  account  of  its  insurmountable  falls  and  rapids,  is  to  declare  an 
impossibility.  But,  it  may  be  said,  the  right  of  navigating  the 
St,  Lawrence  in  ascending  and  descending  being  conceded,  we 
must  conclude  that  it  comprehends  the  right  of  using  the  Lachine 
and  Beauharnois  Canals,  without  which  navigation  upwards  is 
impossible.  To  this  we  answer  :  1st.  That  the  right  designated 
by  Article  26,  is  a  natural  right,  and  can  comprise  only  what 
exists  naturally.  2nd.  That  Article  27  of  the  Treaty  declares 
that  the  grant  of  the  use  of  the  Dominion  Canals  can  only  be 
made  by  the  Dominion  Government.  3rd.  And  lastly,  the  grant 
by  the  Crown  only  of  the  use  of  our  Canals  being  equivalent  to  a 
cession  of  territory,  is  contrary  to  English  constitutional  law. 

Thus,  by  Article  26,  American  citizens  have  the  privilege  of 
going  down  the  river,  but  not  that  of  going  up  from  Montreal  to 
the  46th  parallel. 

Will  the  Canadian  Government  come  to  their  rescue  in  this 
difficulty,  and  secure  for  ever  to  them  the  use  of  all  the  Canals  in 
the  Dominion  l!br  the  sole  consideration  of  the  use  by  British  sub- 
jects of  the  St.  Clair  Flats  Canal  and  the  several  State  Canals 
connected  with  the  navigation  of  the  lakes  or  rivers  traversed  by 
or  contiguous  to  the  boundary  line,  as  provided  by  Article  27  ? 
The  inequality  of  the  bargain  is  so  enormous,  (Canada  really 
needing  only  the  Sault  Ste.  Marie  Canal,  one  mile  in  length,) 
that  there  cannot  be  any  doubt  the  Canadian  Government  (who, 
in  a  matter  of  this  kind,  can  act  only  with  the  advice  of  the 
Dominion  Parliament),  will  refuse  to  give,  as  a  permanent  right, 
Vol.  I,  z  No.  3, 
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the  privilege  demanded,  except  on  payment  of  extra  toll  and 
the  perpetual  grant  of  at  least  the  transit  trade  by  land  and 
water,  as  indemnity  for  the  construction  of  these  Canals,  which 
are  220  miles  in  length,  and  have  cost  nearly  $20,000,000. 
Such  an  indemnity  is  far  from  being  exorbitant,  and  is  authorized 
by  precedents.  Thus,  the  navigation  of  the  Danube  is  at  the 
common  expense  of  the  several  States  enjoying  the  same. 
Woolsey,  an  American  authority  on  international  law,  says: 
*'  When  a  river  affords  to  an  inland  State  the  only,  or  the  only 
convenient  means  of  access  to  the  ocean  and  to  the  rest  of 
mankind,  its  right  becomes  so  strong,  that  according  to  natural 
justice,  possession  of  the  territory  ought  to  be  regarded  as  a  far 
inferior  ground  of  right.  Is  such  a  nation  to  be  crippled  in  its 
resources  and  shut  out  from  mankind,  or  should  it  depend  on 
another's  caprice  for  a  great  part  of  what  makes  nations  fulfil 
their  vocation  in  the  world,  merely  because  it  lies  remote  from  the 
sea,  which  is  free  to  all  ?  Transit,  then,  when  necessary,  may  be 
demanded  as  a  right;  an  interior  nation  has  a  servitude  along 
nature's  highway,  through  the  property  of  its  neighbour,  to  reach 
the  great  highway  of  nations.  It  must,  indeed,  give  all  due 
security  that  trespasses  shall  not  be  committed  on  the  passage, 
and  pay  for  all  equitable  charges  for  improvement  and  the  like; 
but  this  done,  its  travellers  should  be  free  to  come  and  go  on  that 
water  road,  which  is  intended  for  them."  Need  we  point  out 
that  if  we  cannot  close  our  rivers  and  canals  when  offered  pay- 
ment for  equitable  charges,  our  neighbours  cannot  refuse  us  the 
winter  transit  trade,  for  which  we  have  always  paid  the  railway 
freight,  the  equitable  charge  whereof  Woolsey  speaks*  :  On  the 
other  hand,  payment  of  tolls  on  a  footing  of  equality  with  the 
inhabitants  of  Canada  by  American  vessels  passing  through  our 
rivers  and  canals  and  receiving  freight,  is  every  thing  but  an 
equivalent  for  the  use  of  our  territory. 

In  any  case,  the  use  of  our  Canals  should  be  granted  only  for 
the  time  during  which  the  coasting  and  transit  trade  and  other 
concessions  contained  in  Articles  27, 28,  29  and  30  shall  continue 
to  exist,  namely  ten  years.     If  the  navigation  of  our  Canals  be 

«  The  report  of  Mr.  Larned  [1871]  states  that  the  goods  shipped 
through  the  United  States  in  tranntu  to  Canada  were  of  the  value  of 
$16,519,637.  The  freight  on  such  a  volume  of  trade  most  amouat  to 
a  very  large  sum. 
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declared  free  to  ouv  neighbours  forever,  as  provided  for  by  the 
Treaty,  we  shall,  iu  ten  years,  be  at  their  mercy  for  our  winter 
imports  from  Europe.*  It  is  therefore  of  the  highest  importance 
to  keep  well  in  hand  the  only  available  means  that  can  enable  us 
to  secure  the  continuation  of  these  commercial  advantages. 

V. — THE   SAN    JUAN   QUESTION. 

It  is  a  principle  derived  from  the  Roman  law  and  universally 
admitted  into  the  municipal  laws  of  civilized  nations  and  also  by 
writers  on  international  law,  that  when  two  neighbouring  citizens 
or  States  disagree  concerning  their  common  boundary,  the  dispute 
must  be  settled  by  their  titles,  and  that  in  case  of  doubt,  the 
benefit  of  the  doubt  shall  be  given  to  the  party  first  in  possession. 
This  principle,  although  grounded  in  reason  and  justice,  has 
been  repeatedly  violated  by  the  American  Government  in  its  rela- 
tions with  its  neighbours  in  general  and  with  Canada  in  particular. 
The  dispute  respecting  the  Northern  Boundary  goes  back  to  the 
foundation  of  the  Republic,  and  notwithstanding  that  several 
treaties  have  been  entered  into  and  surveys  made  under  their 
provisions  for  the  purpose  of  determining  the  Boundary,  we  seem 
to  bo  still  far  removed  from  a  definite  settlement. 

In  the  second  article  of  the  Treaty  of  Peace  of  1783,  the 
Northern  Boundary  of  the  United  States  is  fully  described  as 
running  along  certain  "  Highlands"  dividing  rivers  flowing  into 
the  St.  Lawrence  from  rivers  flowing  into  the  Atlantic  Ocean, 
and  thence  by  a  specific  line  westward  to  the  river  Mississippi. 

As  early  as  the  year  1792,  the  United  States  began  to  claim 
the  highlands  to  the  north  of  the  St.  John  River  as  being  the 
"Highlands"  referred  to  in  the  Treaty,  the  British  Government 
contending,  on  the  other  hand,  for  the  highlands  to  the  south  of 
that  river.  After  a  great  deal  of  diplomatic  correspondence  and 
agreements,  the  Ashburton  Treaty  of  1842  was  concluded, 
whereby  Great  Britain  ceded  3,337,000  square  acres  of  the  dis. 
puted  territory  to  the  United  States.f 

•  The  Inter-colonial  Railway,  which  will  be  completed  within  two 
years,  may  prove  to  be  passable  in  winter.  In  that  case  the  transit 
trade  through  the  United  States  will  not  only  not  be  needed,  but  will 
^  positively  injurious  to  that  national  railway  enterprise. 

t  Observations  on  the  Treaty  of  Washington  (1843)  by  G.  W, 
î'wtherstonhaugh,  ' 
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At  the  time  when  the  Treaty  was  ratified,  the  British  Govern- 
ment,  although  being  aware  of  the  existence  of  an  original  map 
showing  the  position  of  the  Boundary  line,  were  unable  to  dis- 
cover the  same. 

During  the  négociations,  the  American  Secretary  of  State,  Mr. 
Webster,  who  concluded  this  treaty  with  Lord  Ashburton,  solemnly 
reiterated  his  own  belief  and  that  of  the  branches  of  the  American 
Grovemment  in  the  justice  of  their  claim.  In  one  of  his  letters, 
he  said  :  "  I  must  be  permitted  to  say  that  few  questions  have 
ever  arisen  under  this  Government  in  regard  to  which  a  stronger 
conviction  was  felt  that  the  country  was  in  the  rightj  than  this 
question  of  the  North-E astern  Boundary."  * 

But,  a  short  time  after  the  ratification  of  the  Treaty  by  the 
United  States  Senate  (in  secret  session),  the  Washington  Ghbe 
published  to  the  world  the  fact  that  the  Senate  had  been  for  some 
time  previous  in  possession  of  such  a  map,  discovered  by  one  Mr. 
Sparks,  as  reported  by  himself  in  a  communication  to  the  Ameri- 
can department  of  State  : 

"  While  pursuing  my  researches  among  the  voluminous  papers 
relating  to  the  American  Revolution  in  the  Archives  des  Affaires 
Etrangères  in  Paris,  I  found  "  said  Mr.  Sparks,  "  in  one  of  the 
bound  volumes  an  original  letter  from  Dr.  Franklin  to  Count  de 
Vergennes,  of  which  the  following  is  an  exact  transcript  : 

"Passy,  December  6,  1782. 
"  Sir, — I  have  the  honour  of  returning  herewith  the  map  your  Ex- 
cellency sent  me  yesterday.     I  have  marked  with  a  strong  red  line, 
according  to  your  desire,  the  limits  of  the  United  States,  as  settled  in 
the  preliminaries  between  the  British  and  American  plenipotentiaries. 

"With  great  respect,  I  am,  &c., 

B.  Franklin." 

^'  This  letter  was  written  six  days  after  the  preliminaries  were 
signed  ;  and  if  we  could  procure  the  identical  map  mentioned  by 
Franklin,  it  would  seem  to  afford  conclusive  evidence  as  to  the 
meaning  affixed  by  the  Commissioners  to  the  language  of  the 
Treaty  on  the  subject  of  the  Boundaries.  You  may  well  suppose 
that  I  lost  no  time  in  making  inquiry  for  the  map,  not  doubting 
that  it  would  confirm  all  my  previous  opinions  respecting  the  val- 
idity of  our  claim.  In  the  geographical  department  of  the  Arch- 
ives are  sixty  thousand  maps  and  charts  ;  but  so  well  arranged 
with  catalogues  and  indexes  that  any  one  of  them  may  be  easily 


•  Civilized  America,  by  GFrattan,  p.  377. 
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found.  Afler  a  little  research  in  the  American  division,  with  the 
aid  of  the  keeper,  I  came  upon  a  map  of  North  America  by 
D' An  ville,  dated  1746,  in  size  about  eighteen  inches  square,  on 
which  was  drawn  a  strong  red  line  throughout  the  entire  bound- 
ary of  the  United  States,  answering  precisely  to  Franklin's 
description.  The  line  is  bold  and  distinct  in  every  part,  made 
with  red.  ink,  and  apparently  drawn  with  a  hair  pencil,  or  a  pen 
with  a  blunt  point. 

"  Imagine  my  surprise  on  discovering  that  this  line  mns  wholly 
south  of  the  St,  John's  and  between  the  head  waters  of  that  river 
and  those  of  the  Penobscot  and  Kennebec.  In  short,  it  is  exactly 
the  line  contended  for  by  Great  Britainy  except  that  it  concedes 
more  than  is  claimed."  * 

Comment  on  the  conduct  of  the  United  States  in  this  matter 
is  superfluous.  ^*  There  being  no  room  to  doubt  the  authenti- 
cityjof  the  map,"  said  Mr.  Featherstonhaugh,  p.  102,f  "we  are 
unavoidably  brought  to  a  conviction  that  whilst  the  highest  func- 
tionaries of  the  American  Government  were  dealing  with  Lord 
Ashburton  with  a  seeming  integrity,  they  were  in  fact  deceiving 
him  ;  and  that  whilst  they  were  pledging  the  faith  of  their  Gov- 
ernment for  a  perfect  conviction  of  the  justice  of  their  claim  to 
the  territory  which  was  in  dispute,  they  had  the  highest  evidence 
in  their  possession  which  the  nature  of  the  case  admitted  of,  that 
the  United  States  never  had  had  the  slightest  shadow  of  right  to 
any  part  of  the  territory  which  they  had  been  disputing  with 
Great  Britain  for  nearly  fifty  years." 

The  North-E  astern  Boundary  being  thus  disposed  of,  our 
neighbours  fastened  their  eyes  upon  the  North- West.  Great  Bri- 
tain was  then  in  legal  possession  of  the  Oregon  Territory,  compri- 
sing the  whole  basin  of  the  Columbia,  as  has  been  proved  in  the 
clearest  manner  by  Mr.  Meredith  in  a  vigorous  pamphlet  pub- 
lished at  Montreal  in  184 6. J     Yet  for  the  sake  of  peace,  the 

•  The  Ashburton  Treaty  by  Featherstonhaugh,  p.  104  ;  Grattan, 
Civilized  America,  p.  387. 

The  Franklin  map  was  brought  to  the  notice  of  the  Senate  by  Sena- 
tor Rives,  to  induce  that  body  to  take  the  conceded  territory  of  Maine, 
rather  than  expose  the  country  to  the  total  loss  of  the  whole  ground 
i:laimed  by  the  United  States,  to  wit,  about  7,000,000  acres  of  land. 

t  Before  the  publication  of  the  Franklin  map,  Mr.  Featherston- 
haugh was  one  of  the  most  devoted  defenders  of  the  Ashburton 
Treaty  in  England. 

Î  See  also  Travers  Twiss  on  the  Oregon  Treaty,  New  York,  1846. 
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Territory  of  Oregon  was  for  the  most  part  abandoned  to  the 
United  States  by  the  Treaty  of  1846. 

The  interpretation  of  this  Treaty  has  given  rise  to  a  new  claim 
on  the  part  of  our  neighbours.  The  gist  of  the  question  lies  in 
the  first  article,  which  establishes  the  line.  These  are  the 
words  : — 

*^  From  the  point  on  the  49th  parallel  of  north  latitude,  where 
the  boundary  laid  down  in  existing  treaties  and  conventions 
between  the  United  States  and  Great  Britain  terminates,  the  line 
of  boundary  between  the  territories  of  the  United  States  and 
those  of  Her  Britannic  Majesty  shall  be  continued  westward 
along  the  said  49th  parallel  of  north  latitude  to  the  middle  of  the 
channel  which  separates  the  continent  from  Vancouver's  Island, 
and  thence  southerly  through  the  middle  of  the  said  channel  and 
of  Fuca's  Straits  to  the  Pacific  Ocean  ;  provided,  however,  that 
the  navigation  of  the  whole  of  the  said  channel  and  Straits  South 
of  the  49th  parallel  of  north  latitude  remain  free  and  open  io 
both  parties." 

The  United  States  contend  that  the  channel  designated  by  the 
Treaty,  is  not  that  of  the  Gulf  of  Georgia  and  the  Vancouver  or 
Bosario  Strait  (the  only  channel  of  navigation  in  use  in  1846), 
as  maintained  by  Great  Britain,  but  that  of  the  Canal  de  Haro 
which  runs  close  to  the  shores  of  Vancouver's  Island.  In  our 
humble  opinion  the  channel  of  the  Treaty  is  not  the  channel  of 
navigation  either  then  or  now  in  use,  but  the  channel  or  main  body 
of  water  separating  the  Continent  from  Vancouver's  Island. 
The  Canal  de  Haro  being  a  small  strait  between  Vancouver's 
Island  and  San  Juan,  can  only  be  a  fragment  of  this  Channel. 

If  the  boundary  line  be  finally  run  through  this  channel  oî 
Eosario,  San  Juan  and  other  islands  fall  to  Great  Britain,  if 
through  the. Canal  de  Haro,  they  fall  to  the  United  States. 

A  resident  of  Victoria,  V.  I.,  well  acquainted  with  the  facts 
observes  : 

"  To  the  United  States  the  islands  are  really  useless,  except 
for  purposes  of  annoyance,  eyesore  and  impediment.  They  are 
far  removed  from  their  territories  on  the  mainland,  and  their 
position  is  intended  evidently  as  a  wedge  to  wrest  Vancouver'.^ 
Island  and  British  Columbia  from  England. 

"  To  Great  Britain  the  Island  of  San  Juan  is  of  the  first  iw- 
portance.  It  is  the  key  to  the  Gulf  of  Georgia.  It  commaads 
the  narrow  channels  through  which  alone  British  Columbia  and 
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the  inner  coast  of  Vancouver's  Island  can  be  approached.  We 
require  it  to  give  us  a  right  of  access,  ingress  and  egress  to  our 
own  possessions,  unmolested  by  another  power.  Both  Vancouver's 
Island  and  British  Columbia  had  better  bo  given  up  if  wo  part 
with  San  Juan  ;  for  a  fortification  on  this  island  would  command 
our  western  passage  to  Fraser  River  by  the  Canal  de  Haro, 
while  if  we  are  foolish  enough  to  submit  to  the  line  being  run 
through  the  Canal,  and  the  Americans,  consequently,  get  the 
group,  they  can  also  fortify  Lopez  and  other  islands,  and  com- 
pletely command  the  eastern  passage  of  Bosario  and  shut  us  out 
entirely  from  our  own  mainland.  The  most  strained  interpreta- 
tion of  the  Treaty  will  not  give  them  the  line  they  claim  ;  but  it 
is  not  the  true  construction  or  meaning  of  treaties  they  want  to 
arrive  at.  It  is  possession  of  our  new  gold  country,  of  which 
they  are  rabidly  jealous."* 

By  the  Washington  Treaty  of  1871,  the  United  States  will 
probably  be  put  in  possession  of  the  Island  of  San  Juan,  and  we 
may  be  sure  that  before  many  years  elapse,  we  shall  be  called 
upon  to  cede  some  other  piece  of  territory  to  which  our  neigh- 
bours may  find  it  agreeable  to  set  up  a  claim.  In  fact  Captain 
Raymond,  an  American  exploring  officer,  has  already  reported  to 
his  Government  that  there  is  something  wrong  about  the  bound- 
ary of  Alaska.f 

It  is  astonishing  that  Great  Britain,  while  consenting  to  the 
reconsideration  of  the  Northern  Boundary  Line,  did  not  insist 
upon  a  re-adjustment  of  the  North-E astern  Boundary,  as  the 
latter  had  been  obtained  by  fraud  and  bad  faith.  Judge  Story, 
upon  learning  the  existence  of  the  Franklin  Map,  said  that 
the  American  Government's  conduct  was  "  a  most  disgraceful 
proceeding,"  and  "  that  he  was  even  prepared  for  the  British 
Government  insisting  on  a  reconsideration,  if  not  the  annulling, 
of  the  Treaty."  J     Senator  Benton,one  of  the  strongest  supporters 

*  London  Times^  27th  Sept.  1859;  Civilized  America,  by  Grattan, 
2nd  ed.  1859,  note,  p.  xix. 

t  The  New  York  Nation^  29th  June,  1871,  while  noticing  Captain 
Raymond's  Report  of  his  Survey  on  the  West  Coast  of  Alaska,  says  : 
"  Captain  Raymond's  chief  errand  was  to  ascertain  if  Fort  Yukon  lay 
within  the  territory  of  the  United  States,  since  the  Hudson's  Bay 
Company  had  possession  of  it.  He  found  that  it  clearly  did,  and 
hoisted  the  flag  over  it  y 

t  Orattan,  Civ.  America,  p.  386. 
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of  the  American  claim,  observed  that  ^*  if  the  maps  were  authen- 
tiCy  the  coDceaknent  of  them  was  a  fraud  on  the  British,  and  that 
the  Senate  was  insulted  by  being  made  a  party  to  the  fraud/' 
and  that  "  if  evidence  had  been  discovered  which  deprived  Maine 
of  the  title  to  one-third  of  its  territory,  honour  required  that  it 
should  be  made  known  to  the  British."  * 

The  articles  of  the  Treaty  of  Washington  of  1871,  relating  to 
San  Juan  are  as  follows  : 

Art.  34.  Whereas  it  was  stipulated  by  Article  1  of  the  Treaty  con- 
cluded at  Washington  on  the  15th  of  June,  1846,  between  the  United 
States  of  America  and  Her  Britannic  Majesty,  that  the  line  of  bound- 
ary between  the  territories  of  the  United  States  and  those  of  Her 
Britannic  Majesty,  from  the  point  on  the  49th  parallel  of  north 
latitude  up  to  which  it  had  already  been  ascertained,  should  be  con- 
tinued westward  along  the  said  parallel  of  north  latitude  to  the 
middle  of  the  channel  which  separates  the  continent  from  Vancou- 
ver's Island,  and  thence  southerly  along  the  middle  of  the  said  chan- 
nel and  of  Fuca  Strait  to  the  Pacific  Ocean;  and,  whereas,  the 
Commissioners  appointed  by  the  two  high  contracting  parties  to 
determine  that  portion  of  the  boundary  which  runs  southerly  through 
the  middle  of  the  channel  aforesaid  were  unable  to  agree  upon  the 
same  ;  and  whereas  the  Government  of  Her  Britannic  Majesty  claims 
that  such  boundary  line  should,  under  the  terms  of  the  Treaty  above- 
recited,  be  run  through  the  Rosario  Straits,  and  the  Government  of 
the  United  States  claims  that  it  should  be  run  through  the  Canal  De 
Haro,  it  is  agreed  that  the  respective  claims  of  the  Government  of 

•  Grattan,  Civ.  America,  p.  391. 

We  cannot  fail  to  observe  that  in  all  the  treaties  between  Eng- 
land and  the  United  States,  the  British  Plenipotentiaries  have  been 
taken  at  a  disadvantage  by  those  of  the  United  States  ;  the  latter,  being 
well  acquainted  with  the  places  and  things  concerning  which  they 
were  treating,  have  uniformly  succeeded  in  deceiving  the  British 
representatives,  all  more  or  less  ignorant  of  the  interests  and 
resources  of  the  Colonies.  Hence  the  geographical  errors  and  diffi- 
culties of  interpretation  contained  in  every  treaty  from  that  of  1 783 
to  that  of  1846  ;  and  no  one  should  be  surprised  if  the  case  is  found 
to  be  the  same  in  the  Treaty  of  Washington  of  1871. 

Since  the  signing  of  the  Treaty  an  American  otiicial  map  has  been 
discovered,  showing  that  the  United  States  have  no  right  to  San  Juan 
Island.  This  map  was  published  in  1848,  and  is  entitled  "  Map  of 
Oregon  and  Upper  California,  from  the  Survey  oi  John  Charles  Fremont 
and  other  authorities  ;  drawn  by  Charles  Preuss  under  the  order  of 
the  Senate  of  the  United  States,  Washington  City,  1848.  Lithographed 
by  Weber  &  Co.,  Baltimore."  It  is  asserted  that  the  American  Go- 
vernment has  called  in  and  destroyed  all  the  copies  thereof  obtainable. 
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Her  Britannic  Majesty  and  of  tho  Gorcrnment  of  the  United  States 
shall  be  submittâd  to  the  arbitration  and  award  of  His  Majesty  the 
Emperor  of  Germany,  who,  having  regard  to  the  above-mentioned 
article  of  the  said  Treaty,  shall  decide  thereupon  finally  and  without 
appeal  which  of  these  claims  is  most  in  accordance  with  the  true 
interpretation  of  the  Treat}-  of  June  15,  1846. 

All  the  articles  from  p.  35  to  p.  42,  inclusive,  have  reference 
to  procedure  only. 

VI. — CONCLUDING   REMARKS. 

Under  those  circumstances  will  the  portion  of  the  Treaty  of 
Washington  relating  to  the  Fisheries  and  the  Canals  be  ratified 
by  the  Provincial  L^slatures? 

There  is  no  room  to  doubt  that  Newfoundland,  the  greater 
part  of  whose  coast  is  open  to  American  fishermen  by  virtue  of 
the  Convention  of  1818,  and  which  consequently  can  only  be  bene- 
fitted by  the  Treaty  (their  fish  not  having  been  free  of  duty)  will 
ratify  it  without  delay.  But  Newfoundland  cannot  benefit  by  the 
Treaty  until  it  has  be^ii  ratified  as  provided  for  by  Art.  33. 

With  respect  to  Prince  Edward's  Island,  if  we  may  judge  by 
the  paBt  policy  of  its  Government,  always  hostile  to  that  of  the 
Dominion  Government,  the  legislature  of  that  Colony  will  also 
undoubtedly  give  its  assent  to  it.  The  Executive  Council  de- 
clared on  the  2nd  September,  1870,  as  follows  :  * 

"  Fairly  stated,  the  old  policy  revived  demands  from  the  people  of 
Prince  Edward  Island,  the  exclusion  trom  their  harbours  of  their  best 
customers — customers  who  have  employed  the  Colonial  marine  in 
importing  salt  for  their  use,  the  Colonial  mechanics  in  manufactur- 
ing their  barrels  ;  customers  who  have  purchased  their  clothing,  their 
provisions  and  their  sea-stores  in  the  Island  markets.  These  men 
are  to  be  expelled  until  the  forty  millions  citizens  of  the  United 
States  succumb  to  the  pressure  put  upon  them  by  four  millions  of 
Colonists,  and  consent  to  concede  reciprocity  in  exchange  for  free 
access  to  the  fishing  grounds  and  harbours  of  the  Colonies."  • 

What  line  of  conduct  will  be  followed  by  the  Government  of 
Canada  ?  Let  us  interrogate  the  past  and  perhaps  we  may  draw 
a  conclusion  as  to  the  future. 

It  must  be  admitted  that  the  policy  of  the  Dominion  Govern- 
ment has  hitherto  been  preeminently  a  national  one. 

•  Correspondence  between  the  Government  of  the  Dominion  and 
the  Imperial  Government  on  the  subject  of  the  Fisheries  (1871)  p.  53. 
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Lord  Granville,  in  a  cable  despatoh  to  the  Governor-General  of 

Canada,  dated  the  6th  of  June,  18T0,  expressed  *'the  hq)e  that 

the  United  States  fishermen  will  not  be  for  the  present  prevented 

from  fishing  except  within  three  miles  of  land  or  in  bays  which 

are  less  than  six  miles  broad  at  the  mouth."*     Evidently  the 

British  Government  wished  to  tolerate,  for  the  time  being,  the 

pretensions  of  the  United  States  in  the  headland  dispute.    The 

following  answer  was  returned  by  the  Government  of  Canada  to 

this  request  : 

"Reference  is  particularly  requested  to  Reports  of  the  15th  and 
20th  of  December  last,  in  which  the  whole  matter  in  question  is  fully 
set  forth.  The  conclusions  arrived  at  were, — ^that,  m  the  American 
Government  had  voluntarily  terminated  the  Treaty  of  1854,  and  ever 
since  failed  to  consider  any  propositions  regarding  an  equivalent  for 
our  own  in-shore  fisheries,  notwithstanding  an  intermediate  license 
system  which  continued  to  United  States  citizens  the  same  fishery 
privileges  they  had  enjoyed  under  the  Reciprocity  Treaty,  on  merely 
formal  conditions,  all  such  concessions  should  be  absolutely  with- 
drawn and  our  rights  duly  enforced  as  they  existed  and  were  upheld 
anterior  to  that  reciprocal  compact."  f 

The  Minister  of  Marine  in  his  official  report  ending  30th  June, 
1869,  said: 

"  The  material  worth  and  national  importance  to  Canada  of  the 
coast  and  inshore  fisheries  in  British  American  waters  can  scarcely  be 
over-estimated.  Their  produce  and  control  are  of  especial  value  to 
Nova  Scotia,  and  that  Province  might  reasonably  expect  from  the 
union  of  Colonial  interests  some  accession  to  the  vigor  and  authority 
with  which  our  exclusive  fishery  rights  within  treaty  limits  have 
been  already  maintained  by  the  authorities  of  that  Province. 

»'  The  undersigned  need  not  enlarge  upon  the  vital  and  vast  im- 
portance to  the  Dominion  of  Canada  of  a  strict  maintenance  of  those 
principles  of  maritime  jurisdiction  and  rights  of  fishery  derivable 
from  the  Parent  State.  Immense  as  is  the  intrinsic  value  of  the 
exhaustless  Fisheries  which  form  so  large  a  portion  of  our  material 
resources,  their  rightful  control  and  exclusive  use  possess  a  peculiar 
value  and  significance  intimately  connected  with  the  new  condition 
aud  prospects  of  this  country.  The  actual  situation  and  future  de- 
velopment of  these  inshore  fisheries  acquire,  if  possible,  additional 
importance  from  the  selection  of  a  sea-board  line  of  railway  connect- 
ing the  hitherto  separated  Provinces  of  the  British  North  American 
,  Confederation. 

♦  Correspondence  with  the  Government  of  the  Dominion,  kc,  p. 
31. 

t  Ibid,  p.  30. 
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"  If  these  Froviaces  must  in  future  depend  more  fully  on  their  own 
resources  and  open  new  markets  for  tlieir  natural  products,  our  at- 
tention cannot  now  be  too  soon  turned  to  the  development  of  our 
vast  and  valuable  Fisheries.  They  should  form  the  staple  of  an  exten- 
sive and  lucrative  trade  with  foreign  countries,  and  with  the  other 
British  Colonies.  They  provide  an  important  nursery  for  our  seamen, 
and  they  a£ford  an  inexhaustible  field  for  the  skill  and  energy  of  our 
sea-hoard  population.  They  possess  a  great  and  peculiar  value  to 
Canada.  Their  exclusive  use,  therefore,  affords  these  united  Provinces 
such  advantages  as  a  young  country  cannot  too  highly  estimate,  and 
should  on  no  account  neglect  or  abandon." 

Accordingly  eight  well  equipped  vessels  were  sent  to  i-he  Gulf 
and  Atlantic  coasts  in  1870,  by  the  Govemment  of  Canada,  to 
protect  our  Fisheries  against  the  encroachments  of  foreign  fisher- 
men. 

Such  was  the  language  and  the  conduct  of  the  Government  in 
1860  and  1870,  and  it  is  needless  to  add  that  it  has  been  fully 
endorsed  by  the  Canadian  Parliament.  Why  should  its  policy 
not  be  to  the  same  effect  in  1871  ? 

It  has  been  already  stated  by  one  of  the  honourable  members 
of  the  Cabinet,  the  Hon.  Mr.  Langevin,  that  so  soon  as  the  Gov- 
ernment of  Canada  heard  that  the  Commission  was  about  to 
give  up  the  Fisheries  for  the  small  consideration  mentioned  in  the 
Treaty,  they  protected  energetically.  The  Honourable  Minister 
added  : — "It  will  be  for  England  to  show  to  Canada  what 
reasons  and  inducements  there  are  for  us,  as  a  people,  to  ratify 
that  portion  of  the  Treaty  relating  to  the  Fisheries  ;  but,  in  the 
meantime,  Canada  remains  free  to  act, — the  Government  of 
Canada  is  untrammelled.  I  say  all  the  ministers,  including  the 
Prime  Minister,  remain  free  to  act  as  the  interests  of  Canada 
may  require.  Parliament  will  have  the  matter  laid  before  it 
at  its  next  Session,  and  the  representatives  of  the  people  will  be 
then  in  a  position  to  say  whether  the  reasons  given  by  England 
for  the  ratification  of  that  portion  of  the  Treaty  by  us,  are  such 
as  the  true  interests  of  Canada  call  for.*'  * 

It  has  been  asserted  that  the  Government  of  Canada  is  bound 
to  defend  the  Treaty,  œute  que  coutey  because  the  First  Minister 
signed  it.  It  is  replied  that  he  signed  it  under  protest,  and  only 
to  further  the  settlement  of  the  Alabama  claims.f  We  cannot 
conceal  from  ourselves,  however,  that  the  Honourable  Premier's 


*  Montreal  Gazette ^  16th  June,  1867. 
t  Ibid,  27th  June,  and  also  6th  July. 
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signature  to  the  Treaty  is  a  fact  greatly  to  be  regretted.     In 
view  of  the  numerous  and  palpable  acta  of  injustice,  of  which 
Canada  was  the  victim,  Sir  John  A.  Macdonald  (whose  signature 
was  not  necessary  to  the  settlement  of  the  Alabama  question, 
since  the  required  majority  existed  without  him)  owed  it  to  his 
country  and  to  the  past  policy  of  his  Government,  not  to  protest 
merely,  but  to  resign,  as  Judge  Day  did  in  the  matter  of  the 
Provincial  Arbitration.     There  is  no  evidence  that  he  even  pro- 
tested— at  least  protocol  36,  the  only  official  report  of  the  pro- 
ceedings of  the   Commission,  makes  no   mention   of  it.    But 
whether  he  did  so  or  not,  it  is  unreasonable  to  conclude  that  the 
Grovemment  of  the  Dominion,  who,  in  protesting  against  the 
Treaty,  have  done  all  that  the  circumstances  demanded,  can  be 
held  responsible  for  the  faux  pas  of  the  Premier  acting  in  his 
capacity  of  British  Commissioner,  or  should  be  deprived  of  their 
freedom  of  action  in  a  matter  of  sucli  importance.     It  is  to  be 
hoped,  at  all  events,  that  if  the  Canadian  Executive  does  not 
make  the  ratification  of  the  Treaty  a  Ministerial  question,  they 
will  leave  it  as  an  open  question  to  the  Parliament.     It  is  but 
fair  that  the  country  should  take  the  responsibility,  as  it  must 
accept  the  consequences,  of  the  rejection  of  the  part  of  the 
Treaty  which  relates  to  the  Fisheries  and  the  C^nsds. 

We  may  remark  that  public  opinion  has  pronounced  decisively 
against  the  Treaty  through  the  press.  Scarcely  more  than  two 
or  three  journals  have  entreated  in  a  hesitating  way  to  await  its 
justification  by  the  English  Grovemment  before  Canada  decide  to 
reject  it.  But  more  :  one  Provincial  Legislature  (that  of  New 
Brunswick)  happened  to  be  sitting  at  the  time  when  the  Treaty 
was  published.  On  the  17th  of  May,  upon  motion  by  the  At- 
torney-General, the  House  of  Assembly  resolved  unanimously, — 

"  1.  That  the  privileges  accorded  to  subjects  of  Great  Britain  by 
the  nineteenth  and  twenty-first  articles  of  the  Treaty  are  by  no  means 
an  e<iiiivalent  for  the  privileges  accorded  by  the  eighteenth  article 
to  the  inhabitants  of  the  United  States.  That  the  reciprocal  pri>n- 
loge  of  fishing  in  certain  American  waters  is  barren  and  delasive,  and 
tliat  the  mode  of  determining  and  accounting  for  excess  in  val  ne  of 
tlie  privilege  accorded  by  the  Government  of  Great  Britain  over 
those  accorded  by  the  Government  of  the  United  States  is  erroneoos 
in  principle  and  impracticable  in  execution,  and  the  considerations 
of  advantage  are  too  remote  and  uncertain. 

«  a.  That  in  any  Treaty  relating  to  the  Iree  use  of  the  Fisheries  and 
to  tlie  Navigation  of  Rivers  and  Canals,  Canada  should,  at  the  same 
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time,  make  provisions  for  the  further  regulation  of  commerce  and 
navigation  beyond  those  secured  by  the  articles  of  the  Treaty  as 
above  concluded,  in  such  manner  as  to  render  the  same  reciprocally 
beneficial  and  satisfactory. 

"  3.  Further  resolved  that  in  the  opinion  of  this  House  the  Parlia- 
ment of  Canada  should,  under  existing  circumstances,  adhere  to  and 
carry  out  the  policy  of  protection  of  the  fishery  rights  of  the  Dominion 
of  Canada  recently  adopted,  and  should  not  give  assent  to  the  articles 
of  said  Treaty  relating  to  the  Fisheries."*  ' 

On  the  18th  of  May,  Lieutenant-Governor  Wilmot,  in  his 
speech,  expressed  himself  as  follows  : — 

"  The  result  of  the  deliberations  of  the  Joint  High  Commission  at 
Washington,  so  far  as  our  Dominion  and  Provincial  interests  are 
involved,  is  calculated  to  excite  alarm  and  dissatisfaction  ;  but  we 
cannot  for  a  moment  suppose  that  the  Dominion  Parliament  will 
give  its  consent  to  those  parts  of  the  Treaty  which  dispose  of  our 
invaluable  fishery  rights  for  the  veriest  mockery  of  an  equivalent, 
when  we  should  have  received  therefor  at  least  the  free  admission  to 
United  States  markets  of  our  ships,  coal  and  lumber."! 

Will  this  protest,  coming  from  a  Province  so  deeply  interested 
in  our  Fisheries  and  so  well  acquainted  with  their  value,  be 
heeded  ?  At  all  events,  it  is  a  matter  of  the  deepest  importance 
that  the  Dominion  Legislature  should  approach  the  question  in  a 
spirit  absolutely  free  from  party  politics,  and  that  its  vote  should 
be  the  deliberate  and  faithful  expression  of  the  public  opinion  of 
Canada. 

It  will  be  for  England,  said  the  Hon.  Mr.  Langevin  in  his 
speech  above  referred  to,  to  show  4he  reasons  why  Canada 
should  ratify  the  Treaty,  and  for  Parliament  to  say  whether  they 
are  sufficient.  In  our  humble  opinion,  England  should  not 
interfere  in  the  matter.  The  mischief  she  has  caused  us  by 
mixing  up  our  commercial  disputes  with  the  Alabama  claims,  is 
already  great  enough.  She  must  not  by  orders  to  the  Gk>vem- 
ment  of  the  Dominion  make  it  irreparable  ;  and  we  sincerely 
trust  to  see  realized  the  hope  expressed  by  the  Earl  of  Derby  in 
the  House  of  Lords  on  the  12th  of  June,  that  the  Canadians 
would  be  left  perfectly  free  to  express  their  own  opinion  upon 
that  part  of  the  Treaty,  unbiassed  by  any  hint  that  if  they 
refused  their  ratification,  they  must  not  look  for  any  further  pro- 
'  tection  from  us.  J 

•  Montreal  GazettCy  18th  May.  f  Ibid  19th  May. 

X  Ibid  27th  June,  Ist  July, 
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And  what  sufficient  reasons  can  England  show  ?  How  can 
any  conscientious  mind  acquainted  with  all  the  facts  be  persuaded 
that  Canada  should  be  made  the  scape-goat  for  the  faults  of  the 
Empire  ?  We  are  entreated  to  yield  for  the  sake  of  peace.  The 
peace  policy,  excellent  though  it  be,  must  have  its  limits  ;  it 
must  not  be  allowed  to  become  a  policy  of  weakness.  For  then 
the  peace  which  is  bought  at  so  high  a  price  is  not  a  benefit,  but 
a  calamity.  We  would  say  to  the  defenders  of  the  Treaty  on  the 
other  side  of  the  Atlantic  :  In  1783,  by  the  Treaty  of  Recogni- 
tion of  the  United  States,  you  abandoned  the  State  of  Illinois, 
and  other  vast  and  valuable  territories,  which  had  been  ceded  to 
Great  Britain  by  France  in  1763,  as  port  of  La  Nouvelle  France 
or  Canada.*  In  1818  you  gratuitously  ceded  the  Fisheries  on 
the  unsettled  shores  of  Newfoundland  and  Labrador,  and  aban- 
doned your  right  to  a  Boundary  Line  to  the  Mississippi.  In 
1 842  you  gave  up  the  territory  of  Maine,  in  spite  of  the  fact, 
since  demonstrated  by  the  clearest  evidence,  that  the  American 
Government  well  knew  they  had  not  the  shadow  of  a  right  to  it. 
In  1846,  by  the  Or^n  Treaty,  you  abandoned  the  Columbia 
river  and  the  Oregon  territory. 

To-day  you  surrender  the  Island  of  San  Juan,  the  Fisheries, 
and  the  Navigation  of  our  Hivers  and  Canals.  And  all  that  for  the 
sake  of  peace.  But  do  you  not  see  that  such  a  policy  will  éventa- 
ally  lead  you  to  the  total  sacrifice  of  all  the  British  Possessions 
in  America,  piece  by  piece,  or  at  least  that  you  will  have  so  dimi' 
nished  and  crippled  their  natural  resources  as  to  force  them  to 
break  the  Colonial  tie  and  throw  themselves  into  the  arms  of  the 
fortunate  Bepublic.  These  fears,  be  it  observed,  are  not  vain 
and  chimerical  ;  they  are  unfortunately  too  well  founded,  and  the 
fact  tiiat  the  Treaty  is  viewed  with  favour  by  certain  Canadian 
newspapers  well  known  for  their  American  proclivities,  shows 
that  such  is  its  anticipated  result. 

But  is  it  true  that  the  concessions,  which  Canada  is  called  upon 
to  make,  are  necessary  for  the  preservation  of  the  friendly  rela^ 
tipns  between  the  two  great  sister  powers  ?  Proof  of  the  contrary 
is  to  be  found  in  the  Treaty  itself»  If  peace  or  war  depends  on 
the  surrender  of  our  Fisheries  and  our  CanalS)  whence  comes  it 

*  Even  the  Quebec  Act,  1774,  14  Geo.  3,  c»  83,  sect»  1,  of  Consoli- 
dated Statutes  of  Canada^  declares  that  at  that  time  the  Province  of 
Quebec  extended  to  the  Province  of  Pennsylvania  and  the  Ohio  and 
the  Missisippi  Rivers* 
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that  the  Parliament  of  Canada  (which  can  constitutionally  exer- 
cise no  control  over  the  foreign  policy  of  the  British  Crown)  is 
invested  with  the  decisive  vote  ?  It  would  then  be  in  the  Colony's 
power  to  drag  the  Mother  Country  into  a  conflictjwith  the  United 
States — ^the  very  thing  to  be  avoided  I  And  the  United  States 
coDwnt  to  submit  to  such  a  contingency  1  The  supposition  is, 
therefore,  not  only  unfounded  but  utterly  absurd  and  ridiculous. 
No  :  it  was  not  in  tlie  Americo- Canadians  controversies  that  the 
seeds  of  serious  dissensions  lay  concealed,  but  in  England's  unjus- 
tifiable delay  to  settle  the  Alabama  claims.  If  the  British  Go- 
vernment instead  of  standing  on  its  honour  and  dignity  and  resort- 
ing for  aid  to  every  species  of  subterfuge,  had  from  the  first  or  at 
any  time  afterwards  even  during  the  deliberations  of  the  Com- 
missioners, frankly  admitted  that  Great  Britain  was  in  the  wrong 
and  offered  to  make  fair  compensation  for  the  depredations  of  the 
cruisers,  the  United  States  would  certainly  have  consented  to  give 
us  a  trade  equivalent  for  our  Canals  and  Fisheries. 

What  is,  finally,  the  reason  why  Canadian  interests  have  been 
sacrificed  by  the  Treaty  ?  The  leading  journal  of  the  United 
Kingdom  has  had  the  courage  to  publish  it  in  the  following 
guarded  but  significant  words  :  '^  Little  ingenuity"  says  the  Lon- 
don Tunes  of  the  9th  June,  "  would  be  required  to  represent 
this"  (the  surrender  of  the  Fisheries)  "  as  a  sacrifice  of  small 
communities  to  the  convenience  of  powerful  States*  There  was 
most  certainly  no  intention  on  the  part  of  the  Commissioners  of 
this  Country  to  mp,ke  any  portion  of  our  Empire  a  scape*goat  for 
the  peace  of  the  whole.  But  it  was  never  disguised  that  some- 
thing the  Maritime  Provinces  hitherto  have  possessed  had  been 
bartered  away  by  the  Treaty." 

Yet  this  paper  boasts  that  the  Treaty  of  Washington  will  be 
ratified  by  the  Parliament  of  Canada  t  I 

D.   GiROtTARD. 

Montreal,  12th  July,  1871. 
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A  govemment  wbich  has  made  much  advancement  in  civil 
jurisprudence,  has  observed  the  importance  of  having  a  variety  oi 
courts,  and  those  of  different  grades.  A  portion  of  those  contro- 
versies which  arise  among  people,  are  of  such  character,  that  a 
court  presided  over  by  a  person  of  limited  legal  knowledge,  is 
ample  to  administer  justice  and  law  between  the  parties.  Thej 
involve  matters  of  inconsiderable  importance  in  value,  and  are 
governed  by  rules  of  law  plain  and  well  understood.  And  the 
convenience  of  having  the  trial  of  them  brought  to  the  immediate 
neighbourhood  of  the  parties,  overbalances  the  evils  which  result 
from  occasional  mistakes  of  such  unlettered  and  unlearned  courts. 
Some  controversies,  however,  involve  matters  of  greater  pecuniary 
importance,  or  raise  questions  of  law  upon  which  there  is  room 
for  doubt,  and  which  demand  the  consideration  of  minds  learned 
in  legal  science,  and  accustomed  to  discriminating  thought. 

Intelligent  legislation,  therefore,  divides  judicial  powers,  giving 
to  courts  of  inferior  grades  such  judicial  authority  as  is  consonant 
with  the  capacity  of  the  persons  presiding  in  them,  and  withhold- 
ing from  them  all  those  matters  which  demand  greater  ability  ; 
and  creating,  for  the  determination  of  important  and  difficoit 
questions,  courts  representing  a  higher  d^ee  of  talent  and  learn- 
ing.    It  may  well  be  expected  that  inferior  courts  will  be  as 
liable  to  be  mistaken  as  to  the  extent  of  their  jurisdiction  as  in 
other  matters  ;  and  that  higher  courts  will  be  better  judges  of 
not  only  their  own  powers  but  also  of  the  judicial  powers  of  in- 
ferior courts.     It  is  therefore  important  that  courts  of  higher 
grades  should  possess  a  supervisory  power  over  courts  of  an  in- 
ferior grade,  and  that  they  should  possess  the  power  to  control 
and  stop  them  when  they  are  about  to  exceed  the  proper  and 
legal  limits  of  their  authority.     At  common  law  higher  courts 
were  invested  with  this  authority  over  inferior  courts  ;   and  the 
process  by  which  they  prevented  an  inferior  court  from  proceed- 
ing further  in  a  matter  not  within  its  jurisdiction  was  denomi- 
nated a  writ  of  prohibition. 

The  remedy  by  this  writ  is  not  now  as  often  resorted  to  as 
formerly,  but  still  exists,  although  a  distinguished  attorney  not 
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loDg  since,  while  arguing  a  cause  in  the  Court  of  Appeals  in  the 
State  of  New  York,  denominated  it  an  obsolete  remedy.  Mod- 
ern treatises  and  works  on  practice  say  little,  if  anything,  upon 
this  branch  of  the  law,  and  very  few  cases  of  prohibition  find 
their  way  into  our  reports.  If,  therefore,  we  desire  to  learn 
much  of  this  remedy,  we  are  under  the  necessity  of  going  to  the 
earlier  reports  and  treatises,  which,  unfortunately,  are  fast  disap- 
pearing from  our  libraries. 

We  do  not  profess  to  be  proficient  in  this  branch  of  the  law  ; 
and  write  upon  it,  more  with  the  view  of  calling  the  attention  of 
the  Bar  to  it,  than  of  throwing  light  upon  it.  For,  while  we  are 
not  under  the  necessity  of  resorting  to  this  remedy  so  often  as  to 
many  others,  it  is  yet  many  times  a  very  valuable  and  effective 
remedy,  and  is  one  we  cannot  afford  to  consign  to  oblivion.  It 
seeks  to  prevent  instead  of  repairing  injuries.  It  does  not  under, 
take  to  undo  what  is  done,  but  to  stop  the  doing  of  that  which 
ought  not  to  be  done.  It  reaches  cases  and  parties,  which  can 
be  reached  in  no  other  way,  and  by  no  other  process.  In  its 
character  it  is  similar  to  the  remedy  by  injunction.  And  yet  it 
is  applicable  to  a  different  class  of  cases  and  issues  to  parties  to 
whom  a  writ  of  injunction  will  not  lie. 

While  constitutional  or  legislative  provisions  in  the  States  and 
Canada  recognize  the  existence  of  this  remedy,  these  provisions 
do  not  undertake  to  provide  when  the  remedy  is  proper,  nor  to 
direct  the  mode  of  practice,  but  leave  it  as  it  existed  at  common 
law.  As  a  sample  of  the  legislation  on  this  subject,  we  will  here 
give  the  law  of  Lower  Canada,  which  is  as  extensive  and  com- 
prehensive as  the  constitutional  and  statute  law  of  many  or  all  of 
the  States. 

"Writs  of  prohibition  are  addressed  to  Courts  of  inferior 
jurisdiction,  whenever  they  exceed  their  jurisdiction.  They  are 
applied  for,  obtained,  and  executed  in  the  same  manner  as  writs 
of  mandamus,  and  with  the  same  formalities." — Code  of  Civil 
Procedure,  Art.  1031,  Sec.  4. 

The  thirteenth  section  of  the  Judicial  Act  of  the  United  States 
provides  that:  *^ The  Supreme  Court  shall  also  have  appellate 
jurisdiction  from  the  Circuit  Courts,  and  Courts  of  the  several 
States^  in  cases  hereinafter  provided  for;  and  shall  have  power 
to  issue  writs  of  prohibition  to  the  District  Courts,  when  proceed- 
ing as  Courts  of  Admiralty  and  maritime  jurisdiction,  and  writs 
of  mandamus  in  cases  warranted  by  the  principles  and  usages  of 
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Jaw,  to  any  GonrtB  appointed  or  persons  holding  office  under  au- 
thority of  the  United  States." 

Without,  therefore,  a  knowledge  of  what  the  common  law  was 
upon  this  subject,  we  can  have  but  a  veiy  limited  understanding 
of  the  remedy  by  prohibition,  as  it  exists  in  the  States,  and  in 
Canada. 

A  prohibition  has  been  defined  a  "  Writ  issuing  properly  only 
out  of  the  Court  of  King's  Bench,  bebg  the  King's  prérogative 
writ  \  directed  to  the  judge  and  parties  of  a  suit  in  any  inferior 
court,  commanding  them  to  cease  fiom  the  prosecution  thereof 
upon  a  suggestion,  that  either  the  cause  originally,  or  some  col- 
lateral matter  arising  therein,  does  not  belong  to  that  jurisdiction, 
but  to  the  cognisance  of  some  other  court." 

It  was  denominated  one  of  the  King's  prerogative  writs, 
because  it  was  deemed  the  right  or  privilege  of  the  Sovereign  to 
take  supervision  of,  and  to  control  his  substitutes,  and  to  compel 
them  to  do  right,  and  to  administer  justice  according  to  law.  It 
th^^fore,  formerly  issued  out  of  the  Court  of  King's  Bench  only; 
as  in  that  Court,  the  King  was  understood  to  preside  in  persoD, 
and  aided  in  the  administration  of  justice.  And  according  to  the 
theory  of  the  conmion  law,  the  King  is  the  fi)untain  of  justice, 
and  when  the  laws  do  not  afford  a  remedy,  and  enable  the  indivi- 
dual to  obtain  his  right,  by  the  regular  forms  of  judicial  proceed- 
ings, the  prert^tive  powers  of  the  Soverâgn  may  be  brought  is 
aid  of  the  ordinary  judidal  powers  of  the  Court.  It  had  its 
origin  in  the  will  of  the  King,  and  not  from  legislative  enactmeat. 
It  was  not  a  remedy  provided  by  law,  but  was  unknown  to  the 
law,  and  was  given  and  granted  by  the  Soverdgn,  because  in 
theory,  he  was  the  fountain  of  justice,  and  might  and  should 
provide  the  means,  by  which  the  subject  could  obtain  his  right. 
But  by  long  continued  use,  this  remedy  has  outgrown  its  sover- 
eign independent  character,  and  is  now  r^ulated  by  law. 

At  first,  as  has  been  said,  the  writ  issued  out  of  the  Court  of 
King's  B^ach  only  ;  but  afterwards  the  power  to  issue  the  writ 
to  inferior  courts  was  extended  to  the  Court  of  Chancery,  the  Ex- 
chequer Court,  and  even  the  Court  of  Common  Pleas.  In  tiie 
States,  the  power  to  tasne  the  writ  is  generally  given  to  certaia 
specified  courts,  eitiier  by  their  constitutions,  or  by  l^islative 
enactments.  In  the  abowace  of  soeh  provisions,  it  is  apprehended 
that  no  court  could  isme  this  writ,  unless  it  poaeasedtke  general 
superinteiiding  power  of  the  Court  of  Kii^s  Beaefa,  or  Ûa 
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general  equitable  powers  of  the  English  Court  of  Chancery. 
And  when  express  authority  is  giren  by  the  constitution  or  by 
statute  to  a  court  to  issue  thb  suit  in  certain  specified  oases,  it 
must  be  presumed  that  there  is  no  authority  to  issue  it  in  any 
other  cases  ;  upon  the  maziin,  *'  expreasio  imita  est  exdwio 
alterius,^* 

In  the  issuing  or  withholding  of  this  suit,  the  court  is  to  be 
governed  by  a  sound  discretion.  Not  an  independent,  arbitrary, 
and  irresponsible  discretion,  but  a  legal  discretion.  One  that 
is  founded  upon  and  constituted  by  the  principles  of  equity,  and 
the  rules  of  law. 

Nor  should  the  courts,  in  issuing  this  writ,  be  goyerned  by 
narrow  and  technical  rules,  but  should  regard  it  as  a  convenient 
mode  of  exercising  a  wholesome  control  over  inferior  tribunals  ; 
for  it  is  far  better  to  prevent  the  exercise  of  an  unauthorized 
power  than  to  be  driven  to  the  necessity  of  correcting  the  error 
after  it  has  been  committed,  and  after  the  parties  have  been  to 
the  [expense  and  annoyance  of  a  trial  in  the  inferior  court.  Such 
were  the  principles  upon  which  courts  formerly  acted,  and  there 
is  now  no  less  reason  for  so  acting  than  formerly. 

The  writ  may  be  issued  on  the  application  of  the  party  inter- 
ested in  the  proceedings  sought  to  be  stayed,  or  on  the  application 
of  a  stranger  to  such  proceedings.  For  it  is  apprehended  that  the 
keeping  of  all  courts  within  their  proper  and  legal  jurisdiction  is 
of  such  general  interest  and  of  such  public  importance,  that  the 
sovereign  power  should  be  exercised  whenever  and  however  in- 
formed  of  an  intention  in  any  tribunal  to  overreach  the  proper 
and  legal  limits  of  its«jurisdiotion. 

But  in  order  to  authorize  a  court  to  issue  this  high  prerogative 
writ,  the  inferior  court,  against  which  it  is  directed,  must  be 
actually  proceeding  to  act  in  a  matter  where  it  hae  no  jurisdic- 
tion ;  a  mere  apprehension  that  such  court  will  undertake  to  act, 
is  not  sufficient.  For  the  presumption  that  no  court  will  proceed 
in  any  matter  not  within  its  jurisdiction,  is  so  strong,  that  it 
cannot  be  rebutted,  except  by  the  fact  that  it  hajs  actually  com- 
menced  to  act. 

The  writ  is  issued  against  the  judge  of  the  inferior  court,  and 
the  party  who  is  prosecuting  the  proceedings.in  such  court,  which 
is  sought  to  be  stayed  ;  and  it  commands  them  to  no  further  pro- 
ceed in  such  case  ;  disobedience  of  the  command  is  punished  by 
4he  attachment  of  the  judge  and  party,  followed  by  fine  and  im* 
prisonment  at  the  discretion  of  the  court,  as  for  contempt. 
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The  writ  is  allowed  to  any  inferior  court,  whether  temporal, 
military,  or  ecclesiastical,  and  to  the  court  of  admiralty.  At  one 
time  there  was  great  strife  between  the  civil  and  ecclesiastical 
courts  ;  the  latter  were  eager  to  ertend  the  limits  of  their  juris- 
diction, and  the  former  to  keep  the  ecclesiastical  courts  strietly 
within  their  acknowledged  jurisdiction.  Consequently  the  vrit 
of  prohibition  was  frequently  resorted  to  ;  and  therefore  much  of 
the  learning  upon  this  branch  of  the  law,  is  found  in  the  reports 
of  cases  where  the  writ  was  issued  to  ecclesiastical  courts. 

The  writ  is  allowed  whenever  it  is  made  to  appear  that  an 
inferior  court  is  exceeding  the  legal  bounds,  and  proper  limits  of 
its  jurisdiction,  either  by  proceeding  in  a  matter  not  within  the 
jurisdiction  of  such  court,  or  when  the  court  has  no  jurisdiction 
over  the  person  of  the  party  complaining,  or  when  a  suit  is  com- 
menced in  an  inferior  court,  upon  a  matter  within  its  jurisdiction, 
but  a  matter  arises  in  the  defense  of  such  action,  which  is  not 
within  the  jurisdiction  of  such  inferior  court. 

As  illustrative  of  these  propositions,  we  will  here  present  a 
few  cases  where  the  courts  have  held  the  writ  allowable. 

In  the  case  of  The  People  vs.  the  Tompkins  General  Sessions, 
19  Wend.  Rep.  154,  it  was  held  that  when  a  court  is  enter- 
taining jurisdiction  over  a  case  in  appeal,  when  no  appeal  was 
allowable  by  law,  prohibition  was  a  proper  remedy. 

In  the  case  of  Quimb  Appo.  vs.  The  People,  20  New  York 
Heps.  531,  it  was  held,  that  when  a  court  had  announced  its 
intention  to  set  aside  a  conviction  and  sentence,  and  to  grant  a 
new  trial,  in  a  case  where  the  court  had  no  legal  authority  to 
set  aside  a  conviction  and  grant  a  new  trial,  prohibition  would 
lie  ;  it  was  insisted  in  that  case,  that  the  court  had  jurisdiction 
of  the  offence  and  over  the  person  of  the  defendant,  and  that  the 
setting  aside  of  a  conviction  and  sentence,  and  the  granting  a  new 
trial,  when  the  court  had  no  l^al  authority  to  do  so,  was  simply 
an  error  in  the  proceedings  of  the  court;  that  errors  cannot  be  re- 
examined in  a  writ  of  prohibition.  The  court,  however,  recog- 
nized the  doctrine,  that  prohibition  lies,  when  a  court  is  trans- 
gressing the  bounds  prescribed  by  law,  although  it  be,  in  hand- 
ling matters,  clearly  within  its  cognizance. 

In  the  case  of  D.  Haber  vs.  The  Queen  of  Portugal,  7  Eng* 
Law,  and  Equity,  Reps.  340,  it  was  held  that  no  English  oourt 
has  jurisdiction  to  entertain  an  action  against  a  foreign  Sovereign 
for  anything  done,  or  omitted  to  be  done,  by  him  in  his  public 
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capacity  as  representative  of  the  nation  of  which  he  is  the  head. 
And  that  if  a  party  should  commence  an  action  in  an  English 
court,  against  a  foreign  Sovereign,  to  enforce  the  payment  of  a 
debt,  claimed  to  have  been  contracted  by  that  Soverign  in  his 
public  capacity,  prohibition  would  lie,  to  prevent  such  party  and 
the  court  in  which  such  action  was  commenced  from  proceeding 
further  in  the  case. 

Prohibition  also  lies  after  judgment,  to  restrain  a  court  from 
proceeding  to  execute  a  judgment,  rendered  in  excess  of  jurisdiction. 
Therefore,  when  suit  was  commenced  in  a  County  Court, 
upon  a  promissory  note,  and  the  defense  set  up  that  the  con- 
sideration for  the  note  was  a  certain  piece  of  land;  that  the 
title  was  not  good,  and  the  consideration  of  the  note  had,  there- 
fore, failed,  and  objected,  in  hearing,  to  the  jurisdiction  of  the 
courts  on  the  ground  that  the  County  Court  had  no  jurisdiction 
to  determine  title  to  real  estate.  The  judge  overruled  the  ob- 
jection and  gave  judgment,  and  issued  execution.  It  was  held 
that  prohibition  would  lie  to  restrain  the  execution  of  the 
judgment. 

And  in  a  case  where  the  plaintiff's  complaint  was  for  a  trespass, 
and  the  defendant  set  up  title  to  the  premises,  upon  which  it 
was  claimed  the  trespass  was  committed,  and  the  judge  dismissed 
the  case  on  the  ground  that  the  court  had  no  jurisdiction  when 
title  to  real  estate  was  involved,  and  yet  rendered  judgment 
against  the  plaintiff  for  costs,  prohibition  was  held  to  lie,  to  re- 
strain execution,  Lawford  vs.  Partridge,  38  E.  L.  and  £.,  Reps. 
493. 

In  such  cases  the  writ  issues  to  the  court,  and  not  to  the 
ministerial  officer,  in  whose  hands  the  execution  is  placed.  For 
prohibition  never  lies  to  a  ministerial  officer,  to  stay  the  execu- 
tion of  process  in  his  hands. 

And,  again,  prohibition  does  not  lie  to  restrain  a  court  from 
ifisuing  an  execution  in  a  case  where  the  inferior  court  has  not 
exceeded  its  jurisdiction  in  rendering  judgment,  although  it  would 
he  illegal  and  irregular  for  such  court  to  issue  the  execution  ; 
prohibition  being  issued  to  restrain  a  court  from  exercising 
judicial  powers  only,  and  not  to  correct  its  irregular  and  erroneous 
proceedings  in  matters  within  its  jurisdiction. 

Where  the  inferior  court  has  jurisdiction  of  the  subject 
matter,  and  of  the  parties,  but  errs  in  its  decision  of  law,  prohi- 
bition does  not  lie.     The  remedy  in  such  case  is  by  writ  of  error, 
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or  by  appeal.  Therefore,  aithongh  it  may  appear  evident  iliat 
the  inferior  eourt  has,  on  the  trial  of  the  case,  rejected  proper 
evidence,  or  has  received  improper  evidence,  yet  this  is  not  a 
ground  for  prohibition. 

If,  however,  an  inferior  court  should  construe  a  statute  in  saoh 
a  way  as  to  confer  upon  such  court  jurisdiction,  under  a  certain 
state  of  facts,  and  that  construction  should  be  held  erroneous  by 
the  higher  court,  prohibition  would  lie  to  such  inferior  court, 
should  it  undertake  to  exercise  jurisdiction  under  such  state  of 
facts. 

The  writ  is  issued  on  the  application  of  some  person  who  fyies 
with  the  court,  written  suggestions,  or  statements,  as  to  the  acts 
and  proceedings  in  the  inferior  court,  and  what  farther  proceed- 
ings are  intended  to  be  had  in  such  court.     If  the  want  of  juris- 
diction in  such  inferior  court  appears  in  the  pleadings  and  papers 
of  the  case,  a  certified  copy  of  such  pleadings  and  prooeediogs 
should  accompany  the  su^estions.     And  if  the  want  of  junsdio- 
tion  arises  by  reason  of  some  matter  not  appearing  in  the  papers 
and  proceedings,  these  matters  should  be  set  forth  in  the  su^es- 
tions;  and  all  allegations  of  fact  should  be  supported  by  affidavit. 
When  all  the  facts  are  within  the  knowledge  of  the  party  making 
application  for  the  writ,  a  verification  of  the  suggestions  would 
obviate  the  necessity  of  a  separate  affidavit.     But  when  some  of 
the  fkcts  are  known  by  one  person,  and  other  facts  known  by 
another  person,  separate  affidavits  will  be  required.     If  the  infe- 
rior court  has  jurisdiction  of  the  parties,  but  not  of  the  subject 
matter  of  the  action,  the  defendant  should,  before  moving  for  a 
prohibition,  appear  in  the  inferior  court,  and  plead  the  want  of 
jurisdiction,  and  take  the  opinion  of  the  court  thereon.     And  in 
case  the  inferior  court,  notwithstanding  the  plea,  determines  to 
hold  jurisdiction,  prohibition  will  lie.     Pleading  want  of  jurisdic- 
tion before  motion  for  prohibition,  is  the  better  practice,  for  two 
very  good  reasons.     First,  it  is  presumed  that  if  such  inferior 
court  is  informed,  and  its  attention  is  called  to  its  want  of  juris- 
diction it  will  desist  ^om  acting  in  the  matter,  without  any  io- 
terference  from  another  court.     And  secondly,   that  aithongh 
jurisdiction  cannot,  generally,  be  exercised  simply  upon  consent 
of  parties,  where  jurisdiction  does  not  exist  in  law,  yet  there 
are  cases  in  which  consent  of  parties  would  be  regarded  as  a  waiver 
of  want  of  jurisdiction  ;  in  such  cases,  if  no  objection  is  made  to 
the  jurisdiction,  in  the  inferior  court,  a  waiver  will  be  presumed. 
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Appearance  and  plea  to  the  jurisdiction,  are  not,  however,  abso- 
lutely neoessarj.  For  when  an  inferior  court  has  no  jurisdiction 
to  entertain  a  suit,  it  is  not  necessary  to  entitle  a  party  to  a  pro- 
hibition, that  he  should  have  there  pleaded  to  the  jurisdiction, 
and  that  the  plea  should  have  been  overruled.  And  especially  is 
this  the  case,  when  the  court  has  no  jurisdiction  over  the  person 
of  the  defendant. 

Upon  fyling  the  suggestions  and  affidavits,  if  the  prohibition  is 
moved  for  on  grounds  not  appearing  in  the  record,  it  is  not  usual 
for  the  court  to  grant  the  writ  in  the  first  instance,  but  to  enter  a 
rule  against  the  judge  and  party,  to  appear  and  show  cause  to  the 
court  why  a  prohibition  should  not  be  issued,  accompanied  with 
an  order  that  no  furtiier  proceedings  be  entertained  until  the 
court  ha»  passed  upon  the  rule  to  show  cause,  a  copy  of  which  is 
served  upon  them.  If  on  the  hearing  to  show  cause,  it  is  clear 
that  the  prohibition  ought  to  be  granted,  the  rule  is  made  absolute. 
But  when  the  party  has  suggested  either  matter  of  fact,  or  of  law, 
for  obtaining  the  writ,  and  the  question  appears  to  the  court 
doubtful,  the  party  applying  is  directed  to  declare  in  prohibition  ; 
that  is  he  is  directed  to  prosecute  an  action  by  fyling  a  declar- 
ation against  the  other  parties  upon  a  supposition  or  fiction  (which 
is  not  trausversable)  that  they  have  proceeded  in  the  suit  below, 
notwithstanding  the  writ  of  prohibition.  This  action  is  based 
upon  a  fiction  ;  or,  in  other  words  upon  an  allegation  of  facts 
which  are  not  true.  In  order  to  determine  the  parties  right 
to  a  prohibition,  he  is  required  to  allege  that  the  court  has  al- 
ready issued  the  writ,  and  that  the  defendant  has  wilfully  dis- 
obeyed it. 

As  legal  fictions  are  not  in  these  days  looked  upon  with  favour, 
this  defect  in  the  common  law  practice  should  be  cured  by  legis- 
lative enactments. 

H.  H.  Moses. 

Warren,  0.,  June  21th,  1811. 
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RE-REGISTRATION  OF  REAL  RIGHTS. 

Too  great  publicity  cannot  be  given  to  the  laws  concerning  re- 
registration  of  real  rights.  The  Quebec  Official  Gazette,  in 
which,  by  law,  the  proclamation  fixing  the  date  when  the  re- 
registration  is  to  be  effected,  is  published,  does  not  reach  every 
person  interested,  and  the  consequences  may  be  disastrous  to 
many. 

The  following  explanations  may  not,  therefore,  be  out  of  place, 
especially  at  the  present  time,  when  the  delay  is  about  to  expire 
in  many  places,  as,  in  fact,  it  already  has  expired  in  the  Counties 
of  Laprairie  and  Chambly,  and  in  the  St.  Ann's  Ward  of  Mon- 
treal. Even  if  they  do  not  give  a  sufficient  explanation  of  the  law 
in  all  respects  they  may,  at  least,  afford  such  information  as  will 
enable  those  who  are  interested  to  understand  the  importance  of 
giving  their  immediate  attention  to  the  preservation  of  their  rights. 

The  subject  of  real  rights  is,  without  doubt,  the  most  important 
in  our  civil  law,  if  we  consider  that  it  secures  the  rights  of  those 
who  are  incapable  of  protecting  their  own  interests,  and  guards 
the  most  important  transactions  with  solid  guarantees. 

Our  Civil  Code  has  greatly  simplified  the  registration  of 
real  rights,  more  particularly  with  regard  to  those  which  are  con- 
nected with  the  legal  hypothec  of  married  women  and  minors, 
and  also  in  reference  to  the  alienation  of  rights  of  ownership. 
Consequently  lenders  and  purchasers  are  now  more  satisfactorily 
secured. 

Before  the  Statute  of  1841,  (4  Vic,  c.  30,)  purchasers  and 
lenders  were  forced  to  rely  entirely  on  the  documents  produced, 
whilst,  very  often,  essential  documents  containing  important 
reserves,  might  have  been  concealed  by  the  party  selling  or  bor- 
rowing ;  such,  for  instance,  as  a  right  of  usufruct,  which  was  not 
included  in  the  owner's  title,  and  also  any  former  purchaser's 
title.  For  example,  a  person  bought  a  property,  carefully 
verified  the  vendor's  titles,  found  them  correct,  paid  the  price, 
and  thought  himself  peaceable  proprietor.  Suddenly,  a  former 
purchaser,  who  had  kept  his  title  secret,  and  who  was  not  in 
open  possession,  claimed  the  property,  and  his  right  was  confirmed. 
By  what  means  could  the  second  purchaser  have  guarded  against 
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the  error  wherein  he  fell  ?  Ho  could  not  have  done  it  ;  for  there 
was  no  publicity  or  registration  of  the  first  purchase.  In  fact,  there 
was  at  that  time  no  security  against  claims,  incumbrances,  and 
hypothecs  ;  the  purchaser  was  forced  to  rely  on  the  good  faith  of 
the  vendor  as  to  whether  he  had  not  before  sold  the  property  to 
another,  who  was  not  in  open  possession,  or  granted  a  long  lease 
thereof,  and  pocketed  the  rent  in  advance,  or  incumbered  it  in 
some  other  way.  This  state  of  things  could  not  be  tolerated 
much  longer;  it  became  evident  that  an  immediate  remedy 
must  be  applied.  Consequently  the  Legislature,  in  order  to 
protect  purchasers  of  real  estate,  and  creditors  secured  by  hy- 
pothec, enacted  a  law  to  provide  against  the  losses  and  evils 
that  they  so  frequently  experienced  from  secret  and  fraudulent 
conveyances  of  real  estate,  and  incumbrances  on  the  same,  and 
from  the  uncertainty  and  insecurity  of  titles  to  lands  in  this 
Province  to  the  manifest  injury  and  occasional  ruin  of  purchasers, 
creditors  and  others. 

By  the  above  mentioned  Statute,  4  Vic,  c.  30,  coming  into 
force,  31st  December,  1841,  a  law  to  the  above  effect  was  passed, 
which  partly  obviated  those  losses  and  evils  for  the  future,  by  pro- 
viding that  a  memorial  of  all  deeds,  conveyances,  notarial  obliga- 
tions, wills,  judgments,  appointments  of  tutors,  and  all  privileged 
and  hypothecary  rights,  claims  and  incumbrances,  whereby 
any  lands,  real  or  immoveable  estates  in  this  Province,  shall  or 
may  be  alienated,  conveyed,  mortgaged  or  affected,  may  be 
registered,  and  if  not  registered,  shall  be  adjudged  to  be  in- 
operative, void,  and  of  no  effect  against  any  subsequent  bona  fide 
purchaser,  mortgagee,  or  hypothecary  creditor  or  incumbrancer. 

The  inconvenience  and  difficulty  of  ascertaining  the  rights  of 
the  wife  against  the  property  of  her  husband,  and  the  rights  of 
the  minor  against  that  of  his  tutor,  were  not,  however,  overcome 
by  the  4  Vic,  c.  30,  inasmuch  as  the  wife  and  minor  had  a  gene- 
ral legal  hypothec  on  the  whole  property  of  the  husband  and 
tutor  respectively  ;  a  registered  judgment  also  affected  the  whole 
of  the  property  of  the  debtor  belonginâc  to  him  at  the  date  of  such 
judgment.  But  the  purchaser  or  creditor  had  nevertheless  the 
satisfaction  of  being  informed  of  the  existence  of  these  rights  by 
the  Registration  of  the  marriage  contract,  tutorship,  judgment, 
etc.,  and  was  therefore  induced  to  make  the  proper  inquiries. 

Experience  soon  showed  that  the  general  hypothec   was  an 
inconvenient  and  inexpedient  restraint  and  burden  on  the  aliéna- 
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tioD  of  real  estate  and  aa  obstacle  to  the  introduotion  of  foie^ 
capital,  by  causing  delays  and  heayy  expenses  in  making  the 
necessary  searches,  and  examining  the  necessary  dooiunents;  and, 
above  all,  the  liability  of  being  deceived  by  approximate  oaienia- 
tions  which  had  to  be  made  as  to  the  amount  of  general  hypo- 
thecs. This  was  the  reason  for  enacting  the  Statute  23  Yisi^  c. 
59,  which  came  into  force  in  1860,  being  an  Act  for  the  protection 
of  purchases  of  real  property,  and  to  facilitate  the  mtroduction 
of  capital  into  Lower  Canada  ;  in  pursuance  of  which  the  general 
l^al  and  tacit  hypothec  created  by,  or  arising  out  of,  a  judgment 
rendered  tuteUe,  curatelle,  or  any  matrimonial  rights,  instrument, 
or  document  executed,  or  any  appointment  (of  Tutor  or  Curator) 
made,  or  any  act  or  thing  done,  happening,  or  r^stered  after 
that  Act  came  into  force,  does  not  bind  or  affect  any  real  property, 
unless  and  until  a  notice  has  been  filed  with  the  R^istrar  q)eoi- 
fying  and  sufficiently  describing  such  property,  and  statii^  it  to 
be  then  in  the  possession  of  the  party  against  whom  such  hy- 
pothec is  registered  as  his  property.  Therefore,  no  property 
can  be  affected  to  the  prejudice  of  third  parties;  viz.,  any 
persons  acquiring  the  same,  or  r^stering  any  hypothec  there- 
on for  any  right  they  may  have.  For  instance,  A.  owns  » 
property;  he  is  married  to  B.,  who  holds  a  claim  for  a  matri- 
monial right,  but  not  registered  with  a  special  hypothec  on  that 
property.  A.  sells  it  to  C,  who  makes  the  necessary  search,  sod 
finds  nothing  restored  ^ecially  affecting  that  property.  C,  the 
purchaser,  therefore,  remains  undisturbed  and  unmolested  in  his 
possession,  B.  having  forfeited  her  right  by  not  making  the  neces- 
sary registration.  The  same  example  will  sufficiently  illustrate  the 
case  of  a  tutor  selling  his  property,  against  which  no  special 
hypothec  in  favour  of  the  minor  has  been  registered. 

By  Sec.  29  of  the  same  statute  it  is  enacted  that  the  Commis- 
sioner  of  Crown  Lands  shall  cause  to  be  prepared  a  correct  plao 
of  each  city,  village,  parish,  &c.,  in  each  registration  division  in 
Lower  Canada. 

All  those  Statutes  are  fused  into  the  Civil  Code,  which  is  is 
force  since  the  1st  of  August,  1B66,  and  in  which  are  included 
several  changes  and  additions,  to  be  found  below  among  the  de- 
tailed rights  subject  to  registration  ;  particularly  the  obligatm 
to  roister  the  right  of  ownership  before  selling,  hypothecating,  or 
otherwise  encumbering  any  real  estate.  The  registration  of, 
transmission  of  real  estate  by  succession,  and  the  registration  of 
the  legal  customary  dower  (by  Articles  2098  and  2116). 
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Bj  Artide  2168  of  the  Civil  Code,  it  is  provided  that  asaooo 
M  tliepbiiB  aad  books  of  refermée  for  »  r^istratioD  division,  (or 
fat  my  ward  in  a  eifcjr,  Siat.  of  Qaebeo  1870)  have  been  deposited 
with  Âe  Registrar,  and  notice  has  been  given  by  prodamation  of 
sneh  dcfosii,  the  nnmber  given  to  a  lot  upon  the  plan  and  b  the 
book  of  reference  is  the  tme  description  of  saoh  lot,  and  no  other 
deaoripiioB  will  be  deemed  sufficient,  and  the  r^istration  of  any 
deed  not  oontaining  the  necessary  description  by  number  does  not 
afieet  the  h>t  in  question. 

By  Article  2172,  within  eighteen  months  after  the  {HPOclamation, 
the  registration  of  any  real  rights  upon  any  lot  of  land  within  the 
dinâon  or  ward  so  proclaimed  must  be  renewed  by  means  of  the 
r^istry  at  length,  of  a  notice  describing  the  property  affiacted 
by  the  first  r^istration  by  the  number  it  bears  on  the  official 
plans.  By  Article  2173,  if  such  renewal  be  not  affected,  the  real 
rights  preserved  by  the  first  r^istration  have  no  effect  against 
other  creditors  and  subsequent  purchasers  whose  claims  have  been 
regularly  registered. 

The  words  <'  real  rights  "  used  in  the  Code  (instead  of  hypo- 
tecs,  as  in  the  Statutes)  is  a  general  term  understood  to  compre- 
hend all  rights,  without  exception,  which  can  attach  to  immoveable 
property;  therefore  in  pursuance  of  this  Article  (2173)  any  person 
acquiring  since  the  date  of  the  promulgation  of  the  Code,  Ist 
August,  1866,  against  an  immoveable  property  or  real  estate  a 
right  of  possession,  usufruct,  redemption,  conventional  or  legal 
hypothec,  or  any  other  real  right,  is  bound  to  re-register  the  same 
in  the  manner  above  referred  to  within  the  delay  of  eighteen 
months  from  the  day  fixed  by  the  proclamation  ;  otherwise  he 
may  lose  his  priority  of  claim,  or  even  lose  his  real  right  alto- 
gether, against  a  subsequent  purchaser  or  creditor  who  may  have 
registered.  Take  the  example  of  a  creditor  holding  a  mortgage. 
A  owns  a  property  worth  SI  ,400,  he  gives  a  mortgage  to  B  for  $700 
thereon,  which  is  registered  before  the  proclamation,  and  afterwards 
a  second  mortgage  for  a  like  amount  to  C,  which  is  also  registered 
before  the  prodamation.  B  n^lects  to  re-register  his  mortgage 
dtiring  the  eighteen  months,  while  C  conforms  to  the  requirements 
of  the  law.  C,  the  second  mortgagee  or  creditor,  has  a  right  to  claim 
preference,  and  should  he  bring  the  property  to  sheriff's  sale,  and 
the  property  be  sold  at  less  than  its  value,  say  $1,000,  he  will 
receive  his  $700,  in  full,  and  B  will  receive  the  balance  after  de- 
duction of  the  costs.    In  confirmation  of  this,  we  refer  to  the 
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judgment  rendered  lately  in  the  Court  of  Appeals  (Queen's 
Bench)  in  a  oaae  of  Bourrassa,  appeUant,  and  McDonald,  respon- 
dent (the  property  is  situated  in  Lapraire  where  the  term  limited 
by  proclamation  had  already  expired).  In  this  case  Bourrassa 
who  held  a  hypothec  on  a  certain  property  renewed  its  registra- 
tion before  the  eighteen  months  delay  expired,  and  McDonald 
who  held  a  bailleur  de  fonds  claim,  did  not,  for  the  reason  that 
during  the  eighteen  months  the  property  was  in  the  hands  of  the 
Sheriff.  His  Honour  Chief  Justice  Duval  with  the  majority  of 
the  Court  ruled  that  Bourrassa  having  registered  within  the 
time  prescribed  by  law  was  entitled  to  rank  by  preference  over 
McDonald.  The  fact  that  the  property  was  under  seizure  could 
not  deprive  Bourrassa  of  the  rights  which  the  law  gave  him  ;  the 
judgment  of  the  Court  therefore  sustained  his  claim  of  priority, 
on  the  sole  ground  that  he  had  re-registered  while  McDonald  had 
not. 

Many  seem,  nevertheless,  to  be  in  doubt  whether  the  owner  of 
a  property,  who  was  in  actual  possession  before  the  Code,  most 
register  the  deed  or  title  conveying  to  him  the  ownership,  and  also 
whether  such  purchaser,  who  has  roistered  his  title,  must  renew 
such  r^btration  made  before  the  Code  came  into  force.  It  would 
seem  to  be  necessary  for  every  purchaser,  since  1866,  (August  lat) 
if  we  adhere  strictly  to  the  terms  of  Article  2098,  which  provides 
that  all  acts  conveying  ownership  must  be  registered,  or  in  default 
of  such  r^stration,  the  title  of  conveyance  cannot  be  invoked 
against  a  third  party  who  has  purchased  the  same  property  from 
the  same  vendor  for  a  valuable  consideration,  and  whose  title  is 
registered,  and  that  so  long  as  the  right  of  the  purchaser  has 
not  been  restored,  all  conveyances,  transfers,  hypothecs  or  real 
rights  granted  by  him  in  respect  of  such  immoveable,  are  without 
effect  ;  and  Article  2173,  which  provides  that  if  the  renewal  be  not 
effected,  the  real  rights  preserved  by  the  first  Registration  have 
no  effect  against  other  creditors,  and  subsequent  purchasers 
whose  claims  have  been  regularly  registered.  Let  us  suppose 
the  case  of  a  person  who  sells  one  and  the  same  property  to  two 
separate  purchasers  at  separate  times,  (or  that  the  vendor's 
heir  sold  it  to  the  second  purchaser,)  will  not  the  latter  pur- 
chaser, if  he  has  regularly  registered  his  title,  and  renewed  its 
re-registration  during  the  eighteen  months'  delay,  be  in  a  posi- 
tion to  give  a  good  title  to  any  future  purchaser  ? 

I  am  inclined  to  think  that  he  would,  and,  in  fact,  he  should 
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be  able  to  do  so,  afler  failing  to  discover  any  trace  of  contrary 
title  upon  a  search  against  the  particular  number  of  the  property 
on  the  official  plans,  and  books  of  reference  during  the  period  of 
eighteen  months,  and  after  finding  the  vendor's  title  duly  re* 
registered  ;  or.  in  other  words,  if  the  purchaser  is  secure  against 
all  mortgages,  which  are  not  re-registered,  why  should  he  not 
be  secure  against  a  presumed  proprietor  who  has  not  conformed 
to  the  law,  which  was  certainly  intended  to  protect  the  pur- 
chaser, not  only  against  mortgages,  but  also  against  claims  of 
ownership  as  well  as  real  rights  of  any  other  nature.  With 
r^rd  to  purchasers  before  the  Code,  several  gentlemen  of 
high  standing  in  the  legal  profession,  with  whom  I  have  had 
occasion  to  discuss  this  point,  are  of  opinion  that  purchasers, 
before  the  Ist  of  August,  1866,  who  took  immediate  and 
open  possession  of  the  real  estate  bought  by  them,  not  being  then 
obliged  to  register  their  title,  are  not  obliged  either  to  register 
or  re-register  now  ;  that  purchasers  before  the  above  date  who 
did  not  take  open  and  immediate  possession,  such  as  purchasers 
of  wild  lands,  who  were  bound  to  register  in  order  to  secure 
their  title,  are  now  bound  to  renew  such^registration  ;  and  that 
all  purchasers  since  1st  August,  1866,  are  bound  to  register  and 
renew. 

Many  have  already  attended  to  the  re-registration  of  their 
real  rights,  but  there  are,  in  all  probability,  a  greater  number 
who  have  hitherto  neglected  it,  for  the  simple  reason  that  they 
have  not  been  sufficiently  informed. 

The  notice  (by  proclamation  in  the  Official  Crazette)  has  been 
given  for  the  following  Counties  and  Wards,  and  the  time  for 
re-registration  will  be  within  the  following  dates  : — 

County  of  Laprairie time  expired 

County  of  Ghambly time  expired 

Bt.  Ann's  Ward,  Montreal,  from  3rd  January,  1870,  to  3rd  July,  1871 
St.  Antoine  Ward,       "  **     Ut  Sept.,  1870,  to  Ist  March,  1872 

St.  Lawrence  Ward,    "  '  "  "  «         « 

West  Ward,  "  '•  "  ««         « 

Centre  Ward,  «  "  «  «*         " 

Eastward,  "  "       3  Ist  Jan.,  1871,  to  Slst  July,  1872 

Jacques  Cartier  Ward,  Quebec,  "  " 

N.  B. — The  proclamation  for  the  remaining  wards  of  the  City  of 
Montreal  is  expected  to  issue  within  a  short  time  ;  the  plans  having-, 
in  most  caseSj,  been  already  forwarded  to  the  Crown  Lands  Depart- 
ment. 
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The  following  deeds,  acts  and  real  rights,  are  those  of  maà 
usual  and  oommon  oceurrenee,  which  are  subject  to  re^stgralioD, 
and  in  most  instances  to  re-r^istration,  if  they  have  been 
registered  before  the  period  fixed  by  the  proclamalic».  (Of 
course  mortgages  which  are  to  be  paid  before  the  expiration  of 
the  eighteen  months,  need  not  be  re-r^istered  ;  to  do  so  would 
be  a  useless  expense.)  Their  enumeration  may  lead  the  leader 
to  see  at  a  glance  what  rights  and  titles  he  may  need  to  re- 
register:— 

All  deeds  giving  a  security  on  real  estate,  or  encumbariog  real 
estate  in  any  way. 

All  deeds  conveying  ownership  in  immoveable  property, 
by  sale,  exchange,  gift,  &c.,  (within  thirty  days  after  their 
execution.) 

The  transmission  of  property  by  succession,  and  every  co& 
voyance  by  will  (six  months),  (and  three  years  for  absentees^) 

Judgments  cancelling  a  registered  title. 

The  privilege  of  a  builder,  thirty  days  after  the  acceptance 
of  the  work. 

The  privilege  of  copartitioners  (thirty  days  after  the  deed  of 
partition.) 

Creditors  claiming  separation  of  property,  preserve  upon  the 
estate  of  their  deceased  debtor  against  the  creditors  of  the  heirs^ 
by  roistering  the  rights  which  they  have  against  the  succession, 
within  six  months  after  the  death  of  the  debtor. 

Fiduciary  substitutions,  in  respect  of  immoveables  in  deeds  of 
gift,  (thirty  days.) 

The  l^al  hypothec  of  the  wife  on  the  immoveables  of  her 
husband,  including  the  legal  customary  dower,  according  to 
Artide  2116  of  the  Code. 

Tutors  to  minors  and  curators  to  interdicted  persons  are  bound 
to  register  without  delay  the  hypothecs  to  which  their  real  pro- 
perty is  subject,  under  pain  of  punishment  for  misdemeanor,  and 
of  being  liable  for  all  damages.  Married  men  who  do  not  with- 
out delay  roister  the  hypothecs  or  incumbrances  against  their 
estate  in  favour  of  their  wife,  incur  the  same  penally.  (The 
hypothec  of  minors  and  interdicted  persons  against  their  tatois 
and  curators  afiect  only  such  real  property  as  is  speoiied  in  the 
act  of  tutorship  or  in  a  notice  to  the  r^istrar.) 

Judgments  and  judidal  acts  of  Civil  Courts,  when  r^istet^d 
create  hypothec  from  the  date  cmly  of  the  registration  of  a  neti^ 
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speoifyiog  and  desoribing  the  real  property  of  the  debtor  upon 
whidi  the  creditor  intends  to  exercise  his  hypothec. 

Claims  for  accrued  interest  for  oyer  5  years  in  cases  of  sale 
and  of  life  rents,  and  over  2  years  in  other  cases. 

Every  transfer  of  a  mortgage  or  hypothecary  claim  immedi- 
ately and  specially  before  the  signification  of  the  transfer  :  (this 
provides  against  persons  nmning  the  risk  of  being  deceived  by 
anterior  transfers  of  which  they  were  ignorant.) 

The  lease  of  an  immoveable  for  a  period  exceeding  one  year 
cannot  be  invoked  against  a  subsequent  purchaser  unless  regi»- 
tered. 

With  the  obligation  of  re-registration  of  all  real  rights  and  the 
obligation  of  specifying  the  property  on  which  the  mortgage, 
hypothec  or  real  right  is  to  take  effect,  we  are  protected 
against  claims  which  could  not  be  fully  ascertained  under  the  old 
system  ;-^And  the  facility  of  searching  against  any  property  which 
will  be  hereafter  designa'ted  by  a  particular  number,  under  which 
nnmber  all  entries  are  to  be  made  in  the  registrar's  books,  will 
prove  to  be  very  advantageous  to  those  transacting  in  real  estate 
by  enabling  them  to  ascertain  more  promptly  and  satisfactorily 
the  incumbrances  upon  any  property. 

A  registration  law,  however,  can  scarcely  be  enacted  to  provide 
satisfactorily  for  such  cases  as  the  following  :  viz..  The  case  of  a 
vendor  selling  the  same  property  to  two  different  purchasers.  (In 
this  case  the  first  registered  deed  takes  preference.) 

The  case  of  a  creditor  who  lends  to  a  tutor  when  the  property 
is  affected  by  the  legal  hypothec  of  the  minor.  He  has  no 
means  of  ascertaining  the  amount  for  which  the  tutor  may  be 
indebted  for  the  balance  of  the  tutorship  account,  reliquat  de 
compte  if  the  account  has  not  yet  been  rendered,  the  tutor's 
administration  not  being  a  public  matter.  (In  this  case  security 
should  be  obtained  from  a  vendor  whose  property  is  thus  affected.) 
The  present  system  of  re-registration  of  real  rights  is  remark- 
able for  its  simplicity.  It  is  however  a  matter  of  r^et  that  the 
Legislature  has  not  deemed  it  advisable  to  compel  the  re^stra- 
tion  of  real  rights  such  as  Customary  Dower  and  other  matri- 
laonial  right,  which  were  created  prior  to  1860  and  may  affect 
immoveables  at  the  present  time. 

Registrars  are  bound  to  keep  an  Index  for  the  number  of  each 
lot,  and  under  such  number  is  made  every  entry  respecting  such 
lot.    A  person  wishing  to  ascertain  what  real  rights  affect  the 
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property  corresponding  to  the  number  by  which  it  is  designated, 
can,  upon  opening  the  book,  at  once  discover  what  encumbrances 
and  rights  are  registered  against  it,  thus  relieving  him  from  the 
necessity  of  waiting  weeks,  and  sometimes  months,  for  a  certificate 
of  search. 

The  law  provides  for  errors  and  omissions,  in  the  plans  and 
books  of  reference,  and  if  any  are  found  in  the  description  or 
dimensions  of  a  lot  or  parcel  of  land  or  in  the  name  of  the  owner, 
it  must  be  reported  to  the  Commissioner  of  Crown  Lands,  who 
may,  when  the  case  requires  it,  correct  the  original  and  the  copy, 
and  certify  such  correction. 

Such  corrections  are,  however,  to  be  made  without  changbg 
the  number  of  the  lots,  and  in  case  of  omission  of  a  lot,  it  must 
on  insertion  be  distinguished  by  a  letter  so  as  not  to  interfere 
with  the  original  numbering. 

No  right  of  ownership,  however,  can  be  affected  by  any  such 
errors,  nor  can  any  error  of  description,  dimensions  or  name  be 
interpreted  so  to  give  any  person  a  better  right  to  his  land  than 
his  title  gives  him. 

Mr.  Sicotte,  Secretary  to  the  cadastration,  has  prepared  a 
special  book  of  reference,  containing  the  measurement  of  eVery 
property  in  this  city,  with  the  name  of  owner  and  number  of  lot 
in  conformity  with  the  plan  and  book  of  reference  ;  it  will  be 
found  indispensable  to  the  creditor  or  purchaser  as  a  key  for 
immediate  reference  to  the  registers. 

P.   E.    NORMANDEAU, 

Notarg  Public, 

MoNTRKAL,  8th  July,  1871. 
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LA  JURISPRUDENCE  COMPARÉE  DE  LA  COUR 

D'APPEL. 

Le  résumé  de  décisions  publié  par  la  Revue,  dans  son  dernier 
numéro,  sous  le  titre  de  Jurisprudence  comparée  de  la  Cour 
d^ Appel,  a  fait  plus  de  bruit,  qu'il  n'était,  dans  la  pensée  de  ses 
auteurs,  destiné  à  en  produire.  Les  Honorables  Juges,  dont  les 
décisions  ont  été  ainsi  mises  en  regard  les  unes  des  autres,  en  ont 
témoigné  publiquement  leur  mécontentement,  à  plusieurs  repri- 
ses, pendant  le  dernier  terme  de  la  Cour  d'Appel,  et  ont  réclamé 
contre  de  nombreuses  erreurs  que  contiendrait  cet  article,  suivant 
eux,  sans  cependant  en  signaler  aucune  en  particulier.  D'un 
autre  côté  la  publication  de  ce  travail  a  fourni  à  la  presse  quoti- 
dienne, un  prétexte  plus  ou  moins  plausible  pour  faire  sur  l'ad- 
ministration de  la  justice  en  général  et  sur  le  compte  des  juges  de 
la  Cour  d'Appel  en  particulier,  des  commentaires  dont  les  rédac- 
teurs de  cette  Reçue  ne  doivent  pas  accepter  la  responsabilité. 
C'est  donc  pour  nous  un  devoir,  dans  de  telles  circonstances, 
de  fixer  le  sens  et  la  portée  de  l'article  qui  a  fait  le  sujet  de 
tant  de  commentaires,  afin  que  par  des  interprétations  plus  ou 
moins  exagérées,  on  ne  nous  fasse  pas  dépasser  la  limite  que  nous 
avons  cependant  cru  devoir  atteindre. 

Disons  d'abord  qu'il  n'est  jamais  venu  à  la  pensée  des  rédac- 
teurs de  cette  Revue,  eu  publiant  ce  travail,  de  manquer  en  quoi 
que  ce  soit  au  respect  et  à  la  considération  dus  à  la  magistrature 
de  ce  pays.     C'est  donc  avec  un  profond  regret  que  nous  avons 
entendu  un  des  Honorable  Juges  de  la  Cour  d'Appel,  mettre  en 
suspicion  les  motifs  des  auteurs  de  l'article  en  question  ;  car  con- 
vaincus, comme  nous  l'étions,  que  le  public  éclairé  et  tout  spécial 
auquel  s'adresse  cette  Revue,  ne  se  méprendrait  pas  sur  la  portée 
de  notre  article,  nous  avons  été  fort  surpris  de  voir  que  grâce  à 
une  susceptibilité  louable  peut-être,  mais  exagérée,  l'on  pût  ainsi 
attribuer  exclusivement  au  personnel  de  la  Cour  ce  qui  était  aussi 
destiné  à  faire  ressortir  les  vices  du  système  judiciaire  lui-même. 
Il  nous  serait  certainement  difficile  d'indiquer  ici,  et  dans  un 
seul  article,  les  changements  indispensables,  les  réformes  urgentes, 
que  requiert  l'administration  de  la  justice  en  Canada.     Ce  sera  là 
le  sujet  de  plus  longues  et  plus  nombreuses  études.     Néanmoins, 
Vol.  I.  BB  No.  3. 
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la  publication  de  notre  article  a  déjà  eu  pour  résultat  de  faire 
ouvrir  les  yeux  à  bien  des  gens,  de  les  forcer  de  réfléchir  et  d'ob- 
server que  si  parmi  les  arrête  d'un  tnbunal,  le  premier  du  pays, 
on  peut  relever  de  telles  contradictions,  il  doit  y  avoir  défectuosité 
dans  le  système  même  qui  expose  la  justice  à  de  semblables  in- 
conséquences. 

L'Honorable  Juge  qui  a  paru  le  plus  blessé  de  la  publication 
de  l'article  en  question,  a  lui-même  indiqué  deux  des  vices  de  ce 
système  (que  notre  article  avait  en  vue  de  faire  xessortir),  en 
déclarant  que  ces  prétendiies  contradictions  n'existaient  réelle- 
ment pas,  et  que  si  les  faits  de  chaque  cause  mise  en  regard 
par  la  Revue,  avaient  été  étudiés,  il  aurait  été  facile  de  voir  que 
chaque  cas  étant  dominé  par  des  circonstances  différentes,  la  con- 
clusion devait  nécessairement  y  être  différente  aussi. 

Sans  vouloir  accepter  complètement  l'espèce  de  rectification  qne 
voulait  par  là  nous  imposer  l'honorable  juge,  car  nous  devons  à  la 
vérité  de  maintenir  qu'il  y  a  réellement  dans  les  décisions  publiées 
des  contradictions  que  rien  ne  justifie,  nous  pouvons  dire  cepen- 
dant qu'il  est  fort  possible,  que  si  les  jugements,  non  seulement  de 
la  Cour  d'Appel  mais  de  toutes  nos  Cours,  étaient  motivés  com- 
me ils  devraient  l'être,  et  si  nous  avions  des  rapports  officiels  dea 
arrêts  de  nos  tribunaux,  non  seulement  beaucoup  des  contradic- 
tions que  nous  avons  signalées  s'expliqueraient,  mais  nous  dirons 
même  que  dans  les  cas  où  elles  ne  pourraient  pas  s'expliquer,  le 
tribunal  mis  sur  ses  gardes,  par  la  double  garantie  que  nous 
demandons,  aurait  certainement  évité  les  autres. 

L'Article  472  du  Code  de  Procédure  dit  : 

•'  Le  jugement  doit  contenir  les  causes  de  la  demande  et  doit 
être  susceptible  d'exécution." 

"  S'il  y  a  eu  contestation,  le  jugement  doit  en  outre  contenir 
un  sommaire  des  points  de  droit  et  de  fait  soulevés  et  jv^^i 
ainsi  que  des  motifs  de  la  décision,  avec  mention  du  juge  qui  l'a 
rendu." 

C'est  certainement  là  un  des  articles  les  plus  importants  de 
notre  Code  de  Procédure  ;  car  c'est  celui  qui  devrait  donner  au 
plaideur  la  certitude  que  son  procès  ne  sera  jugé  qu'après  une 
étude  complète  et  mûrie  des  faits  et  du  droit.  Et  cependant 
comment  cet  article  est-il  mis  en  force  dans  la  plupart  des  cas  ? 
Combien  y  a-t-il  de  jugements  de  nos  tribunaux  qui  contiennent 
un  exposé  des  points  défaits  f  Nous  serions  tentés  de  répondre 
qu'il  n'y  en  a  pas  un  seul,  si  nous  ne  consultions  que  notre  propre 
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experience.  Combien  y  a  t-il  maintenaot  d'arrêts  de  nos  Cours 
qui  ne  contiennent  Hixcxm  expose  quelconque  des  points  de  droit 
soulevés  f  Le  nombre  en  est  infini.  Tous  les  jours,  des  juge- 
ments sont  portés  en  appel,  sur'  oe  motivé  simple  et  commode  : 

'^  Considérant  que  le  demandeur  n'a  pas  prouvé  les  allégations 
^l  matérielles  de  sa  déclamation,  La  Cour  déboute,  eto." 

Et  la  Cour  d'Appel,  confirme  dans  les  termes  suivants  : 
^^  Considérant  qu'il  n'y  a  pas  d'enreur  dans  ie  jugement  dont  est 
appel,  oonfinno,  etc." 

Le  plaideur  ruiné  par  un  semblable  jugement  a-t-il  au  moins  la 
conviction  morale  que  les  juges  ont  parfaitement  saisi  et  compris 
tousles  points  de  sa  cause,  qu'ils  les  ont  appréciés  et  jugés? 
Nullement,  et  souvent  même  il  peut  en  outre  se  plaindre  d'avoir 
été  jugé  sur  une  question  qu'il  n'avait  pas  prévue,  que  son  adver- 
saire n'avait  pas  soulevée  et  sur  laquelle  il  n'a  jamais  eu  l'occa- 
sion d'être  entendu. 

Qui  ne  voit  cependant  combien  cette  disposition  de  la  loi,  que 
nous  venons  de  citer,  est  sage  et  nécessaire  ?  Le  juge  qui  prend 
la  peine  d'écrire  un  résumé  des  faits  d'une  cause,  d'en  exposer 
ensuite  les  questions  de  droit,  et  de  donner  enfin  les  motifs  de  sa 
décision,  se  trompe  rarement  ;  et  s'il  se  trompe,  son  jugement  a 
encore  l'avantage  de  pouvoir  êfcre  présenté,  au  tribunal  supérieur 
dans  la  forme  la  plus  avantageuse,  la  plus  claire  et  la  plus  satis- 
faisante et  pour  celui  qui  l'a  rondu  et  pour  celui  qui  l'a  obtenu. 
C'est  une  garantie  de  plus  pour  le  plaideur  heureux  et  c'e^t  tou- 
jours une  satisfaction  pour  celui  qui  a  succombé  dans  la  lutte, 
car  si  les  motifs  de  l'arrêt  qui  le  condamne  sont  bons,  il  sera  sou- 
vent çç^ vaincu  de  son  tort,  sans  encourir  le  risque  d'une  nou- 
velle tentative  devant  un  tribunal  supérieur. 

Comment  cette  pratique  illégale,  pour  ne  pas  dire  plus,  de  ne 
résumer  les  faits  et  de  n'exposer  les  points  de  droit  que  très  rare- 
ment dans  les  jugements  de  nos  Cours,  et  quelques  fois  même  de 
ne  faire  ni  l'un  ni  l'autre,  a-t-elle  pu  s'introduire  dans  nos  tribu- 
naux, c'est  ce  que  nous  n'avons  jamais  pu  comprendre.  Car  il  suffit 
d'ouvrir  n'importe  quel  volume  du  Journal  du  Palais,  de  Dalloz,  de 
Sirey,  etc.,  pour  voir  avec  quel  soin  la  règle  qui  nous  régit  sous 
ce  rapport  et  qui  existe  pareillement  en  France,  est  scrupuleuse- 
ment suivie  dans  ce  dernier  pays.  Il  n'y  a  pas  un  arrêt  rapporté 
dans  ces  grandes  collections,  qui  ne  contienne  avec  une  précision, 
une  exactitude  et  une  concision  admirables,  l'exposé  des  faits  et 
du  droit  de  chaque  cause,  et  les  motifs  au  long  de  la  décision  du 
juge. 
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U  est  sans  doute  beaucoup  plus  facile  de  se  dispenser  de  oe 
travail,  et  ron  dira  peut-être  que  souvent  le  résultat  n'en  est  pas 
plus  mauvais.  Nous  sommes  convaincus  du  contraire,  et  nous 
croyons  qu'à  part  la  grave  responsabilité  qu'assument  ceux  qui 
rendent  de  semblables  jugements  au  mépris  de  la  loi  et  de  leur 
devoir,  il  j  a  là  une  question  des  plus  sérieuse  et  des  plus  impor- 
tante pour  la  bonne  administration  de  la  justice.  La  seconde  ré- 
forme que  nous  avons  indiquée  ci-dessus,  serait  la  publication  de 
rapports  officiels  des  causes  décidées  par  chaque  Cour,  sons  le 
contrôle  même  du  juge  ou  des  juges  qui  auraient  rendu  le  juge- 
ment. Ce  serait  le  complément  de  la  première  réforme,  et  rien 
ne  serait  plus  propre  à  assurer  la  fixité  de  notre  jurisprudence. 
Il  y  a  aujourd'hui  de  ces  rapports  dans  beaucoup  de  pap,  et  ils 
ont  tous  une  valeur  et  une  importance  chaque  jour  plus  considé- 
rable. La  province  d'Ontario  elle-même  a  sur  nous  cet  avantage, 
et  il  serait  bon  de  suivre  en  cela  Texemple  qu'elle  nous  donne. 

La  Rédaction. 


X.  B. — L'abondaïut-  (its  matières  nous  force  dv  rcmtttre  à  la  pro- 
chaine livraison,  le  sommaire  lies  dt'cisiims  récent e.s  aini^i  que  plu- 
sieurs articles  «lui  nous  ont  été  adressés. 
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THE  HISTORY  AND  SUCCESS  OF  LAW  REFORM 
THROUGH  THE  AGENCY  OF  LEGISLATION  IN 
THE  UNITED  STATES. 

By  Isaac  F.  Bedfield. 

The  following  is  the  substance  of  a  letter  addressed  to  one  of 
the  most  eminent  jurists  and  among  the  highest  judicial  officers 
in  England.  It  was  prepared  with  care,  and  we  believe  the 
statements  of  fact  to  be  reliable.  It  will  not  be  necessary  to 
advertise  the  reader  that  our  early  admiration  of  law  reform,  and 
of  that  especial  form  of  it  known  by  the  name  of  codification,  has 
long  since  given  place  to  the  most  unquestionable  conviction  that, 
practically,  it  has  no  existence  in  fact  ;  and  that,  speculatively,  it 
is  of  no  use,  further  than  it  affords  a  nucleus  for  good  purposes  to 
cluster  around  in  early  life,  and  finally,  when  experience  has 
b^n  to  show  the  folly  of  our  youthful  hopes  and  aspirations,  it 
may  afford  some  consolation  to  those  who  have  adventured  in  the^ 
work  in  assuring  themselues  of  having  at  least  attempted  some-  * 
thing  good.  It  is,  unquestionably,  an  amiable  hope  ;  an  innocent 
dream;  a  somewhat  pleasurable  delusion,  —  but,  at  the  same 
time,  none  the  less  a  dream  and  a  delusion.  It  is  not  like  the 
philosopher's  stone,  the  universal  solvent,  or  the  quadrature  of 
the  circle,  a  mere  idle  and  useless  speculation,  impossible  of  at- 
tainment, and  equally  impossible  of  being  turned  to  any  practical 
end  if  attained.  The  perfection  of  the  jurisprudence  of  any 
country  may  always  be  regarded  as  of  the  highest  value  and 
importance;  an  end  to  justify  the  most  intense  striving,  the 
most  persistent  and  invincible  efforts;  but  unfortunately  one 
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whioh  is  no  more  possible  of  attainment  by  any  short-band  pro- 
cess, than  is  strength  or  wisdom  or  power  in  the  individual  man. 
All  things  come  and  go,  or  abide  in  one  stay,  only  by  the  ap- 
pointment of  the  omnipotent  power  and  wisdom  of  Him,  who 
ruleth  in  the  armies  of  heaven  and  among  the  inhabitants  of  the 
earth  as  seemeth  Him  good  ;  with  whom  a  thousand  years  are  as 
one  day,  and  one  day  as  a  thousand  years.  But  with  man  every- 
thing lies  in  mere  experiment  ;  is  merely  tentative,  except  as  it 
is  confirmed  by  the  procession  of  events,  and  can  only  be  fully 
established  by  the  advancing  ages  of  the  world,  we  might  almost 
say,  of  eternity  itself. 

It  may  be  proper  to  say  that  the  letter  was  written  at  the 
request  of  the  person  to  whom  it  was  addressed,  in  June,  18T0. 

I  have  ventured  to  give  a  brief  outline  of  the  history  and  suc- 
cess of  Legal  Eeform  in  the  United  States. 

The  earliest  attempt  at  codification  in  the  United  States  Was 
made  by  the  legislature  of  the  State  of  Louisiana,  in^the  year 
1822,  by  the  appointment  of  Edward  Livingston  and  two  others, 
to  prepare  a  civil  code  for  the  State,  to  embrace  all  laws  then  in 
force,  including  the  law  merchant  and  a  code  of  practice.  Their 
report,  under  the  title  of  "  The  Civil  Code  of  the  State  of  Loui- 
siana,'' was  adopted  and  promulgated  by  the  legislature  in  the 
year  1824.  The  legislature  resolved  that  thereupon  all  former 
laws  should  cease  to  have  operation  "  in  every  case  for  which  it 
has  been  specially  provided  in  this  code."  It  would  therefore 
seem  that  the  old  law  was  still  in  force  in  all  cases  not  specially 
provided  for  by  the  new  code.  This  code  is  drawn  largely  from 
Toullier's  "  Le  Droit  Civil  Français  "  and  the  Code  Napoleon,  as 
these  were  from  the  Code  of  Justinian  and  the  commentaries 
upon  the  Roman  Civil  Law. 

This  is  the  only  attempt  at  the  codification  of  the  entire  civil 
law  of  a  State,  which  has  met  with  such  acceptance  as  to  be  adopted 
by  the  legislature.  And  I  believe  the  adoption  of  this  code  by 
the  State  of  Louisiana  is  largely  attributable  to  the  fact,  that  the 
State  was  chiefly  settled  by  Spanish  and  French  emigrants,  who 
had  always  been  accustomed  to  that  mode  of  legislation,  and  to 
the  further  fact  that  a  species  of  code  already  existed  in  the  State. 

The  l^islature  of  this  State  in  1822  also  appointed  Mr. 
Livingston  to  prepare  a  code  of  criminal  law,  embracing  pro* 
Oe^ure  and  evidence*     This  latter  code  was  prepared  by  the  dis- 


LAW  HËFOItH  IM  tHE  UNITED  STATES.  383 

tinguished  commissioner  ;  and  presented  to  the  legislature  in  1822 
but  its  adoption  being  delayed,  it  was  destroyed  by  fire  in  1824. 
Mr.  Livingston  was  afterwards  employed  to  reproduce  it,  but  it 
seems  never  to  have  been  adopted  as  the  law  of  the  State,  although 
it  was  published  by  Congress  and  extensively  circulated,  and  is 
said  to  have  formed  the  basis  of  the  criminal  codes  of  some  of 
the  Mexican  and  Central  American  States,  whose  people  were  of 
Latin  origin.  This  is  probably  the  most  complete  and  perfect 
code  which  has  ever  been  produced  in  America  ;  but  for  some 
reason  the  people  of  the  State  of  Louisiana  have  never  felt  pre- 
pared to  take  the  bold  step  of  an  entire  change  of  its  criminal 
law,  by  its  adoption. 

The  earliest  attempt  at  codification  in  any  of  the  American 
States  where  the  common  law  of  England  prevails,  was  made  by 
the  State  of  New  York  in  1830,  by  appointing  three  of  their  most 
eminent  men,  John  C.  Spencer  among  the  number,  as  commis- 
sioners to  revise  the  statutes  of  the  State.     This  was  soon  after 
accomplished,  and  the  code  adopted.     But  these  revised  statutes 
do  not  embrace  entire  anything  more  than  the  statute  laws  of 
the  State.     They  naturally  embrace  some  changes,  both  by  way 
of  addition  and  alteration,  and  commonly  include  most  of  the 
authoritative  judicial  constructions  of  former  statutes.    The  same 
plan  has  been  adopted  in  most  of  the  other  States,  and  is  found 
a  Very  great  convenience  in  bringing  all  the  statute  laws  of  the 
State  into  one  body,  so  as  to  be  readily  accessible. 

My  own  experience  of  the  practical  working  of  attempts  at 
codification  has  been  restricted  to  these  Revised  Statutes.     That 
process  was  resorted  to  in  the  State  of  Vermont,  while  I  was  con- 
nected with  the  Supreme  Court  of  that  State.     The  result  did 
Hot  impress  me  favourably  in  regard  to  any  actual  improvement 
in  the  statutes,  by  reducing  them  to  a  formal  code,  either  in  regard 
to  certainty  or  completeness..    The  Commissioners  tor  presenting 
the  draught  of  the  revision  consulted  the  statutes  of  other  States, 
and  incorporated  many  new  provisions  into  their  report,  and 
altered  some  of  the  existing  ones,  and  changed  the  phraseology  in 
ïnany  instances,  either  for  greater  certainty  or  symmetry,  but  in 
almost  every  instance  produced  many  times  more  uncertainty  than 
they  cured,  and  in  some  instances  resorted  to  such  refinements  of 
language,  as  might  seem  more  suitable  to  other  writings  than  to 
the  statutes  of  a  State.     The  highest  judicial  tribunal  of  the 
State  was,  more  or  less,  occupied  for  many  years  in  removing  the 
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uncertainties  created  by  these  ''improvements  in  language."    I 
am  thoroughly  convinced  that  after  a  statute  has  received  re- 
peated judicial  constructions,  if  it  is  intended  to  be  substantially 
preserved,  it  is  not  wise  to  change  its  phraseology,  however  much 
it  may  seem  to  increase  its  clearness  or  beauty.     I  think,  there- 
fore, that  while  revisions  or  concentrations  of  the  statutes  of  a 
State  after  they  become  considerably  numerous,  is  of  the  last 
importance,  for  the  convenience  of  those  who  desire  to  consult 
them;  it  should,  nevertheless,  so  far  as  practicable,  always  be 
done  with  the  strictest  adherence  to  existing  phraseology.     And 
I  think  the  American  States  are  now,  very  generally,  arranging 
their  existing  statutes,  upon  the  same  topics  in  successive  chapters 
or  subdivisions,  so  as  to  bring  the  entire  body  of  the  statute  law, 
from  time  to  time,  into  one  homogeneous  form,  which  are  now 
called  compilations,  or  General  Statutes,  and  sometimes  Codes  ;  but 
under  whatever  name  are  in  fact  nothing  more  than  reducing  the 
scattered  statutes  into  one  compact  and  systematic  body.    It  has 
always  seemed  to  me  the  greç,test  cause  of  surprise  of  anything 
in  regard  to  Law  Reform  in  England,  that  in  the  multiplicity  of 
projects  upon  the  subject,  some  one  should  not  only  have  attempted 
but  accomplished  a  compilation  of  existing  statutes,  arranged  ac^ 
cording  to  topics,  with  the  repealed  and  obsolete  ones  excluded* 
No  book,  it  seems  to  me,  would  be  easier  of  accomplishment,  or 
of  greater  utility  to  the  profession  there. 

It  may  be  proper  to  mention  that  the  law  of  the  American 
States  upon  some  subjects  has  been  of  a  statutory  character  from 
the  first  ;  as  in  regard  to  the  conveyance  of  the  title  of  lands  and 
the  registry  of  such  titles.  This  resulted  almost  of  necessity  from 
the  fact  that  all  our  land  titles  are  strictly  of  an  allodial  charac' 
ter,  there  never  having  existed  in  this  country  any  of  the  accom' 
paniments  of  feudal  tenure.  These  statutory  provisions  upon 
this  and  upon  some  other  subjects,  have  assumed  in  the  course  of 
years  very  much  the  form  of  codes,  but  nevertheless  more  or  less 
supplemented  by  reference  to  the  English  common  law.  Thus, 
for  instance,  the  codes  upon  conveyancing  in  the  American 
States,  for  the  most  part,  I  believe,  define  the  nature  and  form  of 
the  instruments  to  be  executed  by  the  grantor,  or  the  grantee,  or 
both,  for  the  purpose  of  transferring  the  title.  But  the  precise 
force  and  effect  of  such  instruments,  and  the  particular  title  con- 
veyed, is  not  uncommonly  referred  to  the  doctrines  and  definitions 
of  thé  English  common  law.    For  instance,  the  estate  conveyed 
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iby  the  use  of  particular  words,  whether  a  fee  simple  or  in  tail  ; 
^whether  an  estate  for  life  in  the  fii'st  grantee,  and  a  remainder  in 
fee  to  his  heirs,  or  an  absolute  fee  simple  in  the  first  grantee  ; 
whether  an  estate  in  joint  tenancy,  or  a  tenancy  in  common  ;  and 
many  other  questions  of  like  character  have  to  be  referred  to  the 
definitions  of  the  common  law.  We  hear  almost  as  much  of  the 
rule  in  Shelley's  case  here  as  you  do  in  Westminster  Hall 

And  the  whole  law  of  pleading  and  procedure  in  all  respects, 
has  in  the  American  States  been  held  more  or  less  under  the  con- 
trol of  the  legislature,  from  the  first.  And  while  pleading  has 
Ibeen  made  more  special,  by  legislation,  in  England,  it  has  con- 
:stantly  been  made  less  so  in  America.  So  that  here,  for  many 
years,  it  was  competent,  in  all  forms  of  civil  action,  even  trespass, 
ito  give  all  special  defences  in  evidence  under  the  general  issue,  by 
filing  with  the  plea  of  the  general  issue,  a  notice  of  the  special 
matter  proposed  to  be  given  in  evidence  under  it,  which  notice 
must  contain  the  substance  of  a  plea  in  bar,  but  without  its 
formal  averments. 

There  are  many  other  subjects,  where  the  American  law  has 
become  essentially  modified  by  our  peculiar  circumstances  and 
condition,  and  where  it  is  essentially  statutory.  But  in  all  these 
cases  the  common  law  of  England  or  the  rules  of  equity  juris- 
prudence, as  the  case  may  be,  may  be  brought  in  to  supply  any 
defects  existing  in  regard  to  the  provisions  of  the  statutes.  So 
that  upon  all  subjects,  and  in  all  forms  of  statutory  enactment, 
they  are  merely  supplementary  and  reformatory  ;  much  like  the 
acts  of  the  British  parliament  for  many  generations  past.  And 
to  this  extent  all  must  agree  that  legislative  reforms  are  indispen- 
sable in  all  free  States.  And  it  seems  to  me  that  this  admitted 
necessity  of  statutory  amendments  of  the  common  law,  within 
certain  limits,  has  led  many  enthusiasts,  and  many  perhaps  who 
are  not  altogether  of  that  character,  to  entertain  the  belief  or  the 
hope  that,  by  careful  study  and  revision,  a  more  complete  and 
perfect  system  of  laws  might  be  created,  than  any  now  existing. 
I  shall  not  stop  to  discuss  a  proposition  so  abstract,  and  so  incap- 
able of  being  reduced  to  any  decisive  test,  through  the  agency  of 
mere  logic.  It  may  be  so.  It  would  seem  that  it  might  be. 
Many  very  wise  and  prudent  men  believe  it  is  so.  But  for  some 
reason  there  seems  to  be  an  aversion  to  try  the  experiment,  with 
almost  all  communities  of  the  Anglo-Saxon  race.  There  is  among 
them  an  attachment  to  the  system  of  unwritten  law,  or  customary 
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law,  as  a  snpplement  to  statutory  law,  whioh  seems  almost  in« 
yincible.  The  speculative  and  the  ambitions  feel  great  confidenoe 
in  law  reform,  through  statutory  enactments,  in  the  form  of  com- 
plete codes;  but  the  mass  of  the  people  prefer  to  '^endure  the  ills 
they  have,  rather  than  fly  to  those  they  know  not  of." 

I  shall  now  content  myself,  in  conclusion,  in  giving  a  brief  his- 
tory  of  the  attempts  at  legal  reform  in  the  great  State  of  New 
York  for  the  last  twenty-five  years,  inasmuch  as  that  is  the  only 
state  in  our  country,  having  the  common  law  of  England  as  the 
basis  of  its  jurisprudence,  which  has  made  any  very  decided  at- 
tempts to  reduce  the  whole  body  of  its  law  to  a  code.     The 
constitution  of  this  State  adopted  in  1846,  was  essentially  a  re- 
volutionary movement,  and  altogether  in  the  interest  of  what  is 
called  Law  Eeform,  and  under  the  lead  of  the  most  advanced 
movers  in  that  direction.     It  began  with  the  complete  fusion  of 
Law  and  Equity.     It  converted  the  old  system  of  courts,  based 
upon  the  principle  of  circuits  throughout  the  State  for  the  trial 
of  facts,  and  central  session  in  banc  for  settling  the  law,  much 
after  the  English  system,  into  eight  independent  local  supreme 
courts,  holding  their  sessions,  each  for  itself,  both  at  nisi  prius 
and  in  banc,  and  deciding  everything  on  full  argument,  with  the 
right  of  appeal  upon  all  questions  of  law,  to  a  grand  court  of 
Appeal,  consisting  of  eight  judges,  one  half  elected  specially  from 
the  State  at  large  for  that  particular  tribunal,  and  the  other  half 
takea  from  the  local  supreme  courts,  of  the  class  of  those  who 
had  served  the  longest  term,  and  whose  remaining  term  soonest 
expired.     This  added  about  twenty  judges  to  the  number  form^ 
erly  employed,  and  by  a  judicious  distribution  of  candidates 
throughout  the  State,  and  referring  the  elections  to  the  people,  by 
general  ballot,  and  limiting  the  period  of  holding  office  to  a  com- 
paratively short  term,  secured  the  adoption  of  the  constitution, 
by  an  overwhelming  majority.     I  believe  that  every  able  lawyer, 
and  almost  every  fair-minded  man  in  the  State,  will  now  admit, 
that  the  administration  of  justice  has  never  been  as  able  or  as 
impartial,  under  the  new  constitution,  as  under  the  former  ones, 
where  the  judges  held  office,  dum  bene  se  gessennt,  and  were  far 
less  numerous.     But  some  may  claim  an  advantage,  because,  if 
the  administration  of  justice  has  not  been  improved  in  quality,  it 
certainly  has  been  somewhat  increased  in  quantity.     But  it  seems 
very  questionable,  how  far  bringing  justice  to  every  man's  door  is 
always  a  benefit.     It  is  always  best  one  should  feel  that  justice 
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is  not  beyond  his  reach  ;  but  not  always,  that  its  awards  may  be 
too  cheaply  attained.  It  should  not  be  "  denied,  or  deferred,  or 
sold,"  but  may  be  made  too  cheap. 

The  legal  reforms  required  by  this  new  constitution,  were 
Dumerous,  and  of  a  most  radical  character.  It  was  made  the 
duty  of  the  first  legislature  convened  under  the  new  constitution, 
to  appoint  three  Commissioners,  whose  duty  it  should  be  to  reduce 
into  a  written  and  systematic  code,  the  whole  body  of  the  law,  or 
such  parts  thereof  as  to  the  Commissioners  should  seem  practic- 
able and  expedient.  The  Commissioners  were  also  charged  with 
the  further  duty  "  to  revise,  reform,  simplify  and  abridge  the 
rules  of  practice,  pleadings,  forms  and  proceedings  of  the  courts 
of  record."  The  legislature  in  1847  created  two  commissions, 
one  in  reference  to  procedure,  and  the  other  as  to  the  general  law 
of  the  State.  The  former  made  a  preliminary  or  provisional  re- 
port in  1848,  in  order  to  meet  the  pressing  emergency  of  the 
fusion  of  law  and  equity  ;  which  was  immediately  enacted  by  the 
legislature,  and  with  subsequent  amendments,  forms  the  present 
code  of  practice  in  that  State,  which  is  the  only  code  the  State 
has  ever  adopted  ;  and  this  has  been  somewhat  extensively  adopted 
in  other  States.  It  is  rather  a  significant  fact  in  this  connection 
that  this  only  American  code,  in  any  State  where  the  common 
law  of  England  obtains,  was  confessedly  a  hasty  and  imperfect 
effort  ;  prepared  without  study  and  adopted  without  deliberation  ; 
and  that  the  final  and  mature  work  of  the  Commission  was  never 
acted  upon  by  the  legislature  ;  and  that  this  one  code  has  refer- 
ence exclusively  to  procedure  and  practice,  and  was  rendered 
indispensable  by  the  foregone  action  of  the  constitution  in  the 
complete  and  irrevocable  fusion  of  law  and  equity.  It  could 
answer  no  good  purpose  to  speculate  upon  the  grounds  of  this 
singular  action,  or  rather  inaction,  on  the  part  of  the  legislature. 
It  could  result  from  no  want  of  agitation  and  advocacy  on  the 
part  of  the  reformers;  for  they  have  always  been  active  and  per- 
sistent and  loud  in  their  demands  ;  but  never  able  to  accomplish 
any  other  approach  towards  codification,  except  this  hasty  frag- 
ment entirely  upon  compulsion,  by  the  prior  and  irreversible 
action  of  the  constitution.  It  certainly  indicates  extreme  distrust 
of  reforming  the  body  of  the  law,  by  means  of  the  labours  of 
learned  jurists  and  wise  and  experienced  statesmen.  For  it  is 
Tindeniable  that  many  of  the  most  learned  and  most  experienced 
of  the  American  bar  have  been,  first  and  last,  connected  with  the 


388  LAW  REFORM  IN  THE  UNITED  STATES. 

New  York  Commissions  for  preparing  lis  codes,  a^d^  who  have 
laboured,  long  and  patiently,  to  produce  codes  of  great  wisdom 
and  learning.  But  for  some  reason,  no  legislature  has  ever  been 
found  willing  to  adopt  them,  with  the  single  exception  already 
named,  of  the  provisional  Code  of  Practice.  The  first  Commis- 
sion appointed  in  1847  to  reduce  the  whole  body  of  the  law  of 
the  State  to  a  code,  consisted  of  Chancellor  Walworth  and  two 
others.  Chancellor  Walworth,  far  the  most  eminent  of  the  num- 
ber, immediately  resigned  and  another  was  appointed  in  his  place  ; 
but  no  report  was  ever  made  by  the  Commission.  Nicholas  Hill 
too,  the  ablest  man  upon  the  former  Commission  of  procedure  and 
practice,  immediately  resigned,  and  his  place  was  filled  by  another. 
A  new  Commission  was  appointed  in  1849,  consisting  of  John  C. 
Spencer,  another  very  eminent  jurist  and  statesman,  and  two 
others,  but  that  law  was  repealed  in  1850  and  no  report  was 
ever  made.  Thus  the  matter  slumbered  until  1857,  when  a  new 
Commission  was  appointed,  consisting  of  Messrs.  Field,  Noyes 
and  Bradford,  who  were  expressly  required  to  serve,  if  at  all, 
without  compensation,  and  these  gentlemen  being  all  in  large 
practice  in  the  Courts  of  the  City  of  New  York,  after  devoting, 
what  leisure  they  could  command  for  many  years,  have  produced 
and  published  all  the  memorials  of  New  York  codification  which 
still  abide,  with  the  exception  above.  None  of  thei{L.have  ever 
become  laws.  They  cover  the  entire  ground  of  the  law  of  the 
State,  but  do  not  profess  to  supersede  the  old  law,  except  to  the 
extent  of  the  express  provisions  contained  therein.  It  is  certainly 
a  very  significant  fact  in  connection  with  the  attempts  at  law 
reform  in  this  country,  by  way  of  codification,  that  it  has  resulted 
in  accomplishing  so  very  little,  almost  nothing  at  all,  during  the 
period  of  almost  two  generations,  while  the  work  has  been  hotly 
pressed  by  many  ardent  and  persuasive  advocates  and  earnest 
laborers. 

I  shall  not  be  expected  to  discuss  the  merits  or  the  hopefulness 
of  the  subject  of  Law  Reform  in  this  country.  The  long  period 
which  has  elapsed  and  the  numerous  attempts  which  have  been 
made,  and  the  all  but  total  failure  of  all  of  them,  speak  a  language 
more  significant  than  any  other  which  could  be  uttered.  If  after 
a  struggle  of  nearly  fifty  years  absolutely  nothing  in  that  direc- 
tion has  been  accomplished,  under  such  favorable  circumstances 
and  with  such  persevering  efforts,  he  must  be  a  sanguine  man 
indeed,  who  looks  to  the  future  with  much  hopefulness.     There 
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are  doubtless  many  apologies  for  this  want  of  success  hitherto, 
which  the  advocates  of  codification  might  urge.     But  we  fear 
most  of  the  obstructions  would  be  found  difficult,  if  not  impos 
sible  to  be  removed. 

It  ÎS  unquestionably  true  that  the  real  work  devoted  to  the 
undertaking  in  New  York  has  never  been  at  all  in  proportion  to 
the  result  proposed  to  be  accomplished.  A  very  friendly  review 
of  the  work  of  the  last  Board  of  Commissioners  in  New  York  in 
the  May  number  of  the  London  Law  Review^  points  so  many 
and  some  such  puerile  defects  and  deficiencies  in  the  work  that 
it  would  be  useless  to  attempt  anything  further  of  that  character. 
The  whole  subject  of  Trusts  is  disposed  of  in  the  space  of  four- 
teen pages,  and  the  subject  of  Charitable  Trusts  is  not  touched  ! 
And  many  other  important  subjects  are  handled  in  the  same  brief 
and  summary  mode,  so  that  the  writer  just  referred  to  very  na- 
turally concludes  that  if  the  work  ever  should  be  adopted  by  the 
legislature,  while  it  may  be  useful  to  students  as  an  elementary 
text  book,  and  possibly  to  laymen  desiring  some  knowledge  of  the 
elementary  principles  of  the  law,  nevertheless  that  to  the  prac- 
titioners, except  so  far  as  it  efiects  changes  in  the  existing  law,  it 
must  prove  "  absolutely  useless." 

But  in  saying  this  we  beg  not  to  be  misunderstood.     We  by 
no  means  intend  to  depreciate  the  eminent  fitness  of  those  dis- 
tinguished members  of  the  New  York  bar  for  the  difficult  task 
which  they  took  in  hand.     The  difficulty  was  doubtless  more  in 
the  work  and  in  their  want  of  leisure  to  devote  to  it  than  in  the 
men.     But  one  may  conjecture  that  these  gentlemen  were  very 
little  aware  of  the  extent  and  difficulty  of  the  undertaking  at  the 
time  they  entered  upon  the  work.     I  think  it  fair  to  conclude 
that  any  body  of  men  able  to  comprehend  the  extent  and  difficulty 
of  reducing  the  entire  body  of  the  Common  Law  of  England  to 
a  single  code  with  all  the  modifications  it  had  received  in  that 
State  by  statute,  for  this  was  the  work  proposed  to  be  done  by 
them,  and  who  really  had  mastered  that  comprehension,  would 
not  have  announced  their  purpose  in  quite  the  same  high  sound- 
ing phraseology  as  that  adopted  by  this  Commission  in  their 
acceptance  of  the  trust  ;  wherein  they  declare  the  humble  pur- 
pose of  presenting  to  the  legislature,  "  in  a  condensed  and  con- 
venient form,  the  great  body  of  the  law,  not  the  laws  of  England, 
nor  the  laws  of  France,  nor  yet  of  Kome,  but  the  laws  of  the 
foremost  American  commonwealth,  formed  out  of  those  which 
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were  brought  in  by  our  ancestors,  and  those  which  have  sprang 
from  the  genius  and  wants  of  our  own  land."  When  we  compare 
this  high-sounding  manifesto  with  the  actual  results  of  the  under- 
taking, we  are  reminded  of  the  language  of  the  English  dramatist 
put  into  the  mouth  of  Queen  Katharine  in  regard  to  Cardinal 
Wolsey,  "  His  promises  were  as  he  then  was,  mighty.  But  his 
performances  as  he  is  now,  nothing." 

Such  is  the  brief  but  faithful  history  of  Law  Reform  in  the 
American  States.  It  does  not,  in  fact,  extend  beyond  reducing 
the  statute  law  to  something  like  a  code.  And  even  this  the 
national  legislature  has  been  never  able  to  accomplish.  It  has 
made  some  attempts  in  that  direction,  several  Commissions  have 
been  appointed,  but  no  report  has  ever  been  made,  or  no  complete 
report,  and  there  is  a  kind  of  ominous  intimation  from  those  pro- 
fessing to  be  informed  in  the  matter,  that  nothing  has  ever  been 
done.  And  some  are  so  cynical  as  to  suggest  that  the  less  the 
better  !  upon  the  principle  that  no  work  is  better  than  bad  work. 
But  I  expect  the  statute  law  of  Congress  will  soon  be  reduced  to 
uniformity. 

I  ought  perhaps  in  conclusion  to  say,  in  fairness,  that  from 
setting  out  in  life  as  a  rather  confident  believer  in  Law  Reform, 
through  the  instrumentality  of  codes,  I  have  come  to  believe  that 
the  thing,  if  not  altogether  impracticable  among  us,  where  there 
is  not  sufficient  leisure  to  do  anything  carefully  and  thoroughly, 
is  certainly  not  hopeful,  and  that  the  less  legislation  we  have,  the 
better  for  our  jurisprudence,  since  what  is  done  must  be  done  in 
haste.  Just  to  reflect  upon  a  code  for  the  empire  State  of  New 
York,  made  by  three  counsellors  in  full  practice  at  the  bar  all 
the  time,  in  their  fragments  of  leisure  from  severe  toils  j  and  that 
code  disposing  of  subjects  in  ten  or  twenty  pages,  where  reported 
cases  on  the  topic  are  already  numbered  by  scores,  and  in  some 
cases  by  hundreds  !     The  thing  is  simply  preposterous. 
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DE  L'INEXÉCUTION  DES  OBLIGATIONS. 

Toute  obligation  constitue  pour  celui  qui  en  est  tenu,  une 
restriction  de  sa  liberté  naturelle.  Sans  elle  il  pourrait  s'abstenir 
d'un  certain  acte  ou  le  faire  ;  à  cause  d'elle  il  ne  le  peut  plus 
qu'  ayeo  le  bon  plaisir  de  son  créancier.  Elle  l'a  mis  dans  la 
dépendance  de  celui-ci.  Il  se  trouve  astreint  par  la  loi  civile  à 
faire  cet  acte  ou  à  s'en  abstenir. 

Les  auteurs  appellent  ^re^^a^ton,  l'acte  ou  l'abstention  à  l'égard 
desquels  la  liberté  du  débiteur  se  trouve  ainsi  restreinte. 

Cette  prestation,  dont  la  nécessité  légale  restreint  la  liberté  du 
débiteur,  doit  être  exécutée  dans  un  certain  temps,  en  un  certain 
lieu,  et  d'une  certaine  manière.  En  effet,  nous  venons  de  voir 
que  l'obligation  constitue  une  restriction  de  la  liberté  du  débiteur. 
Or  la  liberté  renfermant  la  faculté  d'agir  ou  de  ne  pas  agir 
toujours,  partout,  n'importe  comment,  les  restrictions  qu'on  lui 
met  ne  peuvent  être  caractérisées  qu'à  ces  trois  points  de  vue. 

Le  temps,  le  lieu,  et  le  mode  d'exécution  de  la  prestation  qui 
en  fait  l'objet,  sont  donc  des  éléments  essentiels  de  l'obligation. 
Par  conséquent,  si  une  obligation  n'est  pas  exécutée  au  temps  et 
au  lieu  où  elle  doit  l'être,  de  la  manière  qui  lui  est  propre,  on 
peut  dire  qu'elle  n'est  pas  exécutée  du  tout  ;  car,  s'il  est  fait 
quelque  chose  par  le  débiteur  sous  prétexte  de  l'accomplir,  ce 
quelque  chose  ne  peut  être,  tout  au  plus,  qu'un  équivalent  partiel. 
Il  peut  se  faire  que  le  créancier  se  contente  de  cet  équivalent. 
Il  se  peut  aussi  que  le  créancier  ne  soit  pas  disposé  à  s'en  con- 
tenter, mais  qu'il  ne  souffre  aucun  dommage  à  raison  de  l'inexé- 
cution de  l'obligation.  Il  est  évident  qu'il  ne  peut  alors  avoir 
aucune  action  contre  son  débiteur,  puisqu'il  n'a  pas  d'intérêt  a 
l'exécution  de  l'obligation,  et  que  l'intérêt  est  la  base  et  la  limite 
des  actions. 

Mais  il  arrivera  bien  rarement  que  le  créancier,  ou  bien  n'ait 
aucun  intérêt  à  l'accomplissement  de  l'obligation,  ou  bien  veuille 
se  contenter  de  l'équivalent  partiel  que  fournit  le  débiteur.  Le 
plus  souvent  donc,  lors  qu'une  obligation  n'est  pas  exécutée  ex- 
actement au  temps,  au  lieu  et  de  la  manière  voulus,  on  voit 
s'élever  la  question  de  savoir  quels  sont  les  effets  de  son  infrac- 
tion totale  ou  partielle.    A  première  vue,  il  semble  que  ces  effets 
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sont  faciles  à  comprendre.  L^obligation  constiti&e  pour  le  cré- 
ancier un  droit  ;  or  la  violation  de  tont  droit  donne  naissance  à 
une  action.  L'infraction  d'une  obligation,  lorsqu'il  en  résulte 
quelqu'  effet,  doit  donc  produire  une  action  en  faveur  du  cré- 
ancier. Mais,  quelles  sont  les  conditions  nécessaires  pour  que 
cette  action  existe,  quels  sont  les  faits  qui  peuvent  l'empeclier  de 
prendre  naissance,  quel  en  est  l'objet  ?  Voila  autant  de  questions 
subsidiaires,  dont  la  solution  est  nécessaire  pour  résoudre  cette 
question  principale  :  quels  sont  les  effets  de  l'inexécution  d'une 
obligation  ? 

Avant  d'aller  plus  loin,  constatons  bien  un  principe  trop  sou- 
vent méconnu.  Suivant  beaucoup  d'auteurs,  pour  savoir  quels 
effets  produit  l'infraction  d'une  obligation,  il  faut  distinguer  entre 
les  obligations  de  donner,  les  obligations  de  faire  et  les  obligations 
de  ne  pas  faire.  L'inexécution  d'une  obligation  de  V^ne  de  ces 
deux  dernières  espèces  donnerait  toujours  lieu  à  une  action  en 
dommages  intérêts,  pendant  que  l'infraction  de  l'obligation  de 
donner  pourrait  quelquefois  occasionner  une  action  pour  en 
obtenir  l'exécution.  La  raison  qu'on  donne  de  cette  distinction, 
c'est  que  personne  ne  peut  être  forcé  à  faire,  nemo  précise  cof 
potest  ad  factum^  pendant  qu'on  peut  forcer  un  débiteur  à  don- 
ner. 

Cette  distinction  provient  de  ce  qu'on  ne  fait  pas  attention  à 
la  nature  propre  de  l'action  en  dommages-intérêts.  Celle-ci  est 
une  action  en  indemnité  c-à-d  une  action  tendant  à  mettre  le 
créancier  comme  il  serait  si  l'obligation  eût  été  exécutée.  Or 
on  indemnise  presque  toujours  avec  de  l'argent,  parceque  celui-ci 
permet  dé  se  procurer  toute  espèce  de  cboses.  Mais  il  est 
évident  qu'on  pourrait  aussi  indemniser  le  créancier  en  lui  don- 
nant les  choses  qu'il  voudra  se  procurer  avec  de  l'argent.  Voilà 
pourquoi,  lorsqu'il  est  possible  de  procurer  directement  au  cré- 
ancier ce  que  lui  aurait  donné  l'exécution  de  l'obligation,  on 
le  lui  procure.  Cela  n'est  possible,  en  général,  que  dans  les  ob- 
ligations de  donner  ;  cependant,  la  chose  peut  aussi  se  pratiquer 
quelquefois  dans  les  obligations  de  faire,  par  exemple,  dans  l'ob- 
ligation de  construire  une  maison.  Mais,  même  alors,  il  est 
évident  que  le  créancier  n'obtient  qu'une  indemnité,  qu'un  équi- 
valent, car  il  avait  droit  de  compter  sur  un  certain  exercise 
de  l'activité  du  débiteur,  et  ici  le  débiteur  reste  inactif;  c'est 
l'autorité  publique  qui  agit  à  sa  place,  bien  qu'elle  le  fasse  à  ses 
dépens. 
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L'on  se  convaincra  mieux  encore  de  la  vérité  de  ce  qui  précède, 
si  Ton  Veut  faire  attention  à  la  nature  des  obligations.  Celles-ci 
sont  des  restrictions  à  la  liberté  du  débiteur.  La  liberté  de 
ce  dernier  consiste  à  faire  tout  ce  que  lui  permet  le  droit  com- 
mun, et  à  s'abstenir  de  tout  ce  qu'il  ne  lui  ordonne  pas.  Pour 
qu'elle  soit  restreinte,  il  faut  donc  qu'il  soit  dans  la  nécessité 
légale  de  faire  ou  de  ne  pas  faire  quelque  chose  en  dehors  du 
droit  commun.  Cela  est  si  vrai  que  l'obligation  de  donner  est 
une  espèce  d'obligation  de  faire,  c'est  l'obligation  de  faire  la 
remise  d'une  chose  ou  la  translation  d'un  droit. 

Il  est  donc  constant,  que  toute  obligation,  lorsque  sa  violation 
la  transforme  en  droit  d'action,  doit  nécessairement  donner  lieu 
à  une  action  en  indemnité,  c.  à.  d.  en  dommages  intérêts. 

Voyons,  maintenant,  quelles  sont  les  conditions  nécessaires  pour 
qu'une  obligation  se  transforme  ainsi  en  action  de  dommages- 
intérêts.  Sans  doute,  il  faut,  pour  cela,  qu'elle  soit  enfreinte, 
que  le  droit  de  créance  du  créancier  soit  violé,  puisque  toute 
action  suppose  nécessairement  la  violation  d'un  droit.  Mais, 
quand  une  obligation  peut-elle  être  considérée  comme  enfreinte 
par  le  débiteur  ?  D'abord,  ce  ne  peut  être  que  lorsqu'il  ne  l'ex- 
écute pas  exactement  au  temps,  au  lieu  et  de  la  manière  qui  lui 
sont  propres. 

Ceci  nous  amène  à  examiner  le  temps,  le  lieu  et  la  manière 
dont  un  débiteur  doit  agir  pour  exécuter  son  obligation. 

Quant  au  mode  d'action  nécessaire  de  la  part  du  débiteur  pour 
qu'il  exécute  son  obligation,  il  n'y  a  presque  rien  de  général  à  en 
dire.  Toutes  les  obligations  ont  sur  ce  point  un  tel  caractère 
d'individualité,  qu'on  n'y  rencontre,  presq'au  aucun  élément  com- 
mun. Les  seules  obligations,  à  peu  près,  pour  lesquelles  on 
puisse  à  cet  égard  poser  des  règles  générales,  sont  les  obligations 
de  genre,  comme  l'obligation  de  donner  un  cheval,  et  les  obliga- 
tions de  quantités,  comme  l'obligation  de  fournir  tant  de  minots 
de  blé,  tant  de  gallons  de  vin,  surtout  l'obligation  de  donner  telle 
somme  d'argent.  Mais  les  règles  générales  sur  le  mode  d'exécu- 
tion de  ces  obligations  sont  si  connues,'  qu'il  serait  oiseux  de  s'en 
occuper. 

Le  lieu  où  doit  s'accomplir  chaque  obligation  ne  présente  guère 
plus  de  difficultés.  D'abord,  il  peut  [être  déterminé  par  la  con- 
vention, dans  les  obligations  qui  naissent  des  contrats.  Il  l'est 
même  implicitement  dans  certains  cas.  C'est  ainsi,  par  exemple, 
que  l'obligation  de  livrer  un  immeuble  ne  peut  être  exécutée 
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qu'an  lieu  où  il  se  tronve.  Dans  le  dente  sur  Tétendue  d'une 
obligation,  celle-ci  doit  s'exécnter  de  la  manière  la  moins  onérense 
poiiT  le  débitenr.  S'il  s'agit  d'une  obligation  de  donner,  il  peut 
donc  alors  l'exécuter  soit  au  lieu  où  se  trouve  la  chose  à  remettre, 
soit  à  son  propre  domicile.  Quant  aux  obligations  de  faire  ou 
de  ne  pas  faire,  le  lieu  de  leur  exécution  est  presque  toujours 
déterminé  par  leur  nature  même. 

J'  arrive  à  la  question  de  savoir  à  quel  moment  un  débiteur 
doit  exécuter  son  obligation.  D'abord,  s'il  a  un  délai  pour  le 
faire,  il  est  évident  qu'il  n'est  pas  obligé  d'agir  avant  l'arrivée 
du  terme.  Mais,  soit  qu'  ayant  eu  un  délai  celui-ci  soit  expiré, 
soit  qu'il  n'ait  aucun  délai,  doit-il  exécuter  immédiatement  son 
obligation  ?  Oni,  s'il  a  été  convenu  avec  le  créancier  que  l'expi- 
ration du  délai  tiendrait  lieu  au  débiteur  d'un  avertissement 
d'exécuter  ;  on  bien  si  la  loi  a  décidé  que  le  débiteur  n'aurait 
pas  droit  à  un  avertissement,  ce  qu'elle  fait  d'un  manière  géné- 
rale pour  toutes  les  obligations  de  ne  pas  faire,  pour  toutes  celles 
qui  ne  peuvent  être  accomplies  d'une  manière  utile  pour  le  cré- 
ancier que  pendant  un  certain  temps,  et  pour  toutes  les  obligations 
commerciales  pour  l'accomplissement  desquelles  un  terme  a  été 
fixé,  parcequ'elle  présume  alors  une  convention  dans  ce  but. 

Dans  tout  autre  cas,  le  débiteur  n'est  obligé  d'exécuter  son 
obligation  que  lorsque  son  créancier  lui  a  demandé  de  le  faire. 
Cette  demande  est  exigée,  parceque,  sans  elle,  le  débiteur  peut 
croire  que  son  créancier  n'a  pas  besoin  de  la  prestation,  et  ne 
souffre  pas  de  ce  que  celle-ci  est  retardée.  La  demande  peut  se 
faire  soit  sous  forme  d'une  interpellation  en  justice,  soit  sons 
forme  de  sommation  extra-judiciaire.  Cette  dernière  espèce  de 
sommation  doit,  en  général,  se  faire  par  écrit,  et  la  meilleure 
forme  alors  consiste  dans  un  protêt  notarié.  Toutefois,  s'il 
s'agit  d'une  obligation  née  d'un  contrat  verbal,  la  demande  peut 
se  faire  verbalement.     (Articles  1067  à  1069  du  Code  Civil.) 

Il  est  évident  que  puisque,  la  loi  exige  cette  demande  d'exécu' 
tion,  cette  sommation  du  créancier,  elle  doit  être  faite  aux  frais 
de  celui-ci,  et  non  pas  aux  dépens  du  débiteur.  C'est  donc  le 
créancier  qui  doit  payer  les  frais  du  protêt  ou  de  l'exploit  d'ajour- 
nement signifiés  à  son  débiteur,  lorsque  eelui-ci  a  droit  à  nn^ 
mise  en  demeure.  C'est  aussi  ce  que  nos  tribunaux  décident 
sans  difficulté  à  l'égard  du  protêt  notarié  ]  mais,  par  un  manque 
de  logique  des  plus  singuliers,  si  un  créancier,  au  lieu  d'avertir 
son  débiteur  au  moyen  d'un  protêt  notarié,  Tavertit  au  moyen 
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d'un  exploit  d'ajournement  ;  nos  cours  font  invariablement  payer 
les  frais  de  celui-ci  au  malheureux  débiteur,  même  si  ce  dernier 
avait  les  meilleures  raisons  de  croire  que  son  créancier  n'avait  pas 
besoin  immédiatement  do  la  prestation  due. 

Ix)rsqu'  est  arrivé  le  moment  où  le  débiteur  doit  exécuter  son 
obligation,  s'il  ne  l'exécute  pas  de  suite,  on  dit  qu'il  est  en  demeure, 
in  mora,  c'est-à-dire,  en  retard  dans  l'accomplissement  de  son 
obligation.  Il  enfreint  alors  celle-ci  dans  une  de  ses  parties 
essentielles. 

En  résumé,  la  prestation  qui  fait  l'objet  d*une  obligation  quel- 
conque se  compose  de  trois  éléments  :  le  temps,  le  lieu  et  la  mode 
d'exécution  ;  l'obligation  peut,  par  conséquent,  être  enfreinte  soit 
quant  à  ces  trois  éléments  à  la  fois,  soit  quant  à  l'un  d'eux  seule- 
ment. Si  cette  infraction  produit  des  effets,  ce  ne  peut  être 
qu'une  action  de  dommages-intérêts  en  faveur  du  créancier,  et 
pour  cela,  il  faut  que  le  créancier  ait  eu  intérêt  à  ce  que  l'obliga- 
tion fût  exécutée. 

Voyons  maintenant,  dans  quels  cas  le  débiteur  est  tenu  d'une 
pareille  action,  dans  quel  cas  il  en  est  exempt,  quel  est  le  but  de 
l'action,  et  quelles  en  sont  les  limites. 

D'abord  dans  quel  cas  l'inexécution  totale  ou  partielle  d'une 
obligation  la  transforme-t-elle  en  action  de  dommages-intérêts  ? 
On  peut  poser  comme  principe,  que  c'est  dans  tous  les  cas  où  la 
loi  ne  suppose  pas  qu'il  a  été  impossible  au  débiteur  d'exécuter 
son  obligation.  Il  est  évident,  en  effet,  qu'aux  yeux  de  la  loi, 
comme  aux  yeux  du  bon  sens,  à  l'impossible  nul  n'est  tenu.  Sans 
doute  c'est  au  débiteur  à  prouver  l'impossibilité  dans  laquelle  il 
a  été  d'accomplir  son  obligation  ;  mais  dès  qu'il  l'établit,  il  n'est 
responsable  ni  de  ce  qu'il  ne  l'a  pas  exécutée  au  temps,  ni  de  ce 
qu'il  ne  l'a  pas  exécutée  au  lieu,  ni  de  ce  qu'il  ne  l'a  pas  exécutée 
de  la  manière  voulus,  ni  même  de  ce  qu'il  ne  l'a  pas  exécutée  du 
tout. 

Il  est  donc  très-important  de  savoir  quand  la  loi  considère 
qu'il  y  a  eu  une  impossibilité  suffisante  pour  dégager  le  débiteur 
de  toute  responsabilité.  D'abord  elle  ne  tient  compte  que  d'une 
impossibilité  absolue,  c'est-à-dire  d'une  impossibilité  qui  existerait 
pour  tout  le  monde,  par  exemple,  l'impossibilité  provenant  de  la 
lûort  du  cbeval,  lors  qu'il  s'agit  de  l'obligation  de  fournir  un 
cheval.  La  loi  ne  prend  pas  en  considération  l'impossibilité  rela- 
tive, c'est-à-dire,  celle  qui  n'existe  que  pour  le  débiteur,  comme 
serait  l'obligation  de  donner  cent  louis  pour  celui  qui  n'a  pas  cent 
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SOUS.  Voici  pourquoi  la  loi  exige  ici  une  impossibilité  absolue  pour 
décharger  le  débiteur  ;  ou  l'obligation  résulte  d'un  fait  volontaire 
de  sa  part,  et  l'on  ne  saurait  lui  permettre  de  se  plaindre  qu'il 
s'est  engagé  à  plus  que  ne  lui  permettent  ses  facultés  qu'il  devait 
connaître;  ou  bien  son  obligation  provient  d'un  fait  étranger  à 
sa  volonté,  il  est  obligé  par  l'opération  de  la  loi,  et  celle^ji  ne  peut 
lui  permettre  de  soutenir  qu'il  est  obligé  au  delà  de  ses  forces, 
puisque  ce  serait  l'accuser  elle-même  de  manquer  de  sagesse. 

Il  n'y  a  donc  qu'une  impossibilité  absolue  à  l'exécution  d'une 
obligation,  qui  décharge  le  débiteur  de  toute  responsabilité  à 
l'égard  des  effets  de  l'inexécution  totale  ou  partielle  de  la  presta- 
tion. Or  jamais  ou  presque  jamais  il  ne  peut  exister  une  pareille 
impossibilité  à  l'égard  des  obligations  de  genre  et  des  obligations 
de  quantités.  En  effet,  tant  qu'il  y  aura  un  individu  du  genre, 
une  quantité  suffisante  de  l'espèce,  il  sera  absolument  possible  de 
les  fournir  ;  et  l'on  sait  que  presque  jamais  les  genres  ne  disparais- 
sent, genera  non  pereunU  Le  débiteur  de  l'une  de  ces  obligations 
est  donc  toujours  responsable  des  effets  soit  de  leur  inexécution 
complète,  soit  de  leur  exécution  irrégulière,  soit  du  simple  retard 
dans  leur  exécution. 

La  question  d'impossibilité  ne  peut  donc  se  présenter  que  pour 
l'obligation  d'une  prestation  individuellement  déterminée.  Ce 
n'est  pas  tout,  il  ne  suffit  pas  qu'il  y  ait  eu  impossibilité  absolue 
d'exécuter  l'obligation  ;  il  faut,  en  outre,  que  le  débiteur  ait  fait 
tout  ce  que  la  loi  exige  de  lui,  ait  eu  tout  le  soin,  toute  la  dili- 
gence, se  soit  donné  toute  la  peine  qu'elle  demande,  pour  rendre 
cette  accomplissement  possible. 

Ceci  nous  amène  à  examiner  la  question  de  savoir  quelle  dili- 
gence, quels  soins  un  débiteur  doit  avoir  pour  accomplir  exacte- 
ment son  obligation  au  temps,  au  lieu  et  de  la  manière  voulus. 

D'abord,  il  peut  arriver  que  ces  soins  aient  été  déterminés  paf 
une  convention  contre  le  créancier  et  le  débiteur.  Ceux-ci  peu- 
vent, par  cette  convention,  astreindre  le  débiteur  à  plus  ou  à 
moins  de  soins  que  n'en  exige  la  loi.  Ils  peuvent  le  rendre  re- 
sponsable même  du  cas  fortuit  et  de  la  force  majeure,  c'est-à-dire, 
d'événements  que,  dans  l'opinion  du  législateur,  il  ne  peut  con- 
trôler. A  l'inverse,  ils  peuvent  le  décharger  des  soins  que  la  loi 
lui  impose.  En  un  mot,  les  parties  jouissent  ici  de  la  liberté  des 
conventions  proclamée  par  le  code  civil.  Mais  aussi,  elles  sont 
soumises,  ici  comme  ailleurs,  à  la  restriction  de  cette  liberté  main- 
tenue avec  raison  par  ce  code.    Celui-ci  défend,  et  annuUe  par  la 


INÉXÉOUTION  DES  OBLIGATIONS.  397 

même,  tonto  convention  contraire  à  l'ordre  public  ou  aux  bonnes 
mœurs.  Comme  il  serait  contraire  aux  bonnes  mœurs  de  déchar- 
ger d'ayance  le  débiteur  des  conséquences  de  son  dol,  de  sa  mau- 
vaise foi,  la  liberté  des  parties  ne  les  autorise  pas  à  acquitter 
d'avance  le  débiteur  des  conséquences  de  son  dol.  (Art.  13,  14, 
1257,  1258, 1072  C.  C.) 

Le  débiteur  est  donc  toujours  responsable  de  son  dol,  à  l'égard 
de  son  obligation,  c'est-à-dire,  qu'il  ne  peut  rien  faire  intention- 
nellement de  mauvaise  foi,  pour  rendre  impossible  l'exécution  de 
cette  obligation.  D'un  autre  côté,  il  n'est  jamais  responsable  de 
la  force  majeure  ou  du  cas  fortuit,  à  moins  d'une  convention  entre 
lui  et  son  créancier.     (Art.  1072  C.  C.) 

En  dedans  de  ces  deux  limites,  il  est  toujours  responsable  de 
rinéxecutioQ  de  son  obligation.  La  loi  veut  que,  pour  rendre 
possible  l'accomplissement  de  la  preètation  qu'il  doit,  il  ait  tous 
les  soins,  toute  la  diligence,  qu'aurait  un  bon  père  de  famille, 
(Code  Civil,  art,  1064). 

Mais,  que  faut-il  entendre  ici  par  «oins  d'un  bon  père  de  fa- 
mille  ?  Sont-ce  les  soins  que  le  débiteur  a  coutume  d'avoir  pour 
ses  propres  affaires  ?  Sont^ce  les  soins  qu'aurait  un  homme  con- 
sidéré comme  ayant  une  diligence  ordinaire,  c'est-à-dire,  comme 
n'étant  ni  un  modèle  de  diligence,  ni  un  exemple  de  négligence  ? 

Sont-ce  les  soins  qu'aurait  un  de  ces  hommes  dont  la  vigilance 
et  l'activité  sont  presque  sans  égales  ?  Est-ce  tantôt  l'une  de  ces 
espèces  de  soins,  tantôt  l'autre,  suivant  la  nature  de  l'obligation, 
suivant  les  circonstances  dans  lesquels  elle  a  pris  naissance? 
C'est  là  une  des  questions  les  plus  importantes  et  les  plus  prati^ 
ques  que  puisse  soulever  l'interprétation  du  code  civil.  On  doit 
donc  regretter  vivement  que  ce  lui-ci  ne  l'ait  pas  traitée  d'une 
manière  plus  complète  et  plus  claire.  En  face  des  dispositions 
imparfaites  qu'il  contient  sur  la  matière,  ou  peut  soutenir  à-peu- 
près  toutes  les  opinions.  Toutefois,  il  y  u  une  chose  certaine  : 
c'est  que  les  auteurs  du  code  ont  voulu  proscrire  la  théorie  de  la 
prestation  des  fautes  exposée  par  Yinnius  et  Pothier,  théorie  qui 
avait  été  adoptée  par  la  jurisprudence  en  France  et  en  Canada, 
(Voir  art.  1064  C.  C.  ;  Rapport  des  codificateurs  sur  le  titre  des 
obligations,  page  19).  Puisque  cette  théorie  a  été  mise  de  côté, 
il  n'est  pas  inutile  d'en  rappeler  les  traits  principaux,  afin  de 
Bavoir  exactement  quelle  est  la  doctrine  qui  a  été  proscrite. 

Ou  bien  le  créancier  seul  était  intéressé  au  contrat  ou  autre 
acte  qui  a  produit  l'obligation,  ou  bien  le,  débiteur  seul  y  avait 
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i  ntérêt,  ou  bien  le  créancier  et  le  débiteur  étaient  intéressés. 
Au  premier  cas  le  débiteur  n'était  responsable  que  de  son  dol  et 
de  la  faute  grossière,  lata  ctUpa,  laquelle  était  assimilée  au  dol  ; 
au  second  cas  le  débiteur  répondait  de  la  faute  même  lapins 
légère  culpa  levissima  ;  au  troisième  cas  il  repondait  de  la  faute 
légère,  culpa  levis.  La  faute  très-légère  consistait  dans  la  Dili- 
gence des  soins  de  Thomme  le  plus  diligent  qui  se  pût  imaginer; 
la  faute  lourde  dans  la  négligence  des  soins  de  l'homme  le  plus 
négligent  qui  se  puisse  conceyoir  ;  la  faute  légère  dans  la  n^Ii- 
gence  des  soins  d'un  homme  diligent  comme  le  commun  des 
hommes.  D'après  cette  théorie,  le  dépositaire  ne  devait  répondre 
que  de  son  dol  ;  le  commodataire  répondait  même  de  la  faute  la 
légère,  et  le  vendeur,  le  locataire,  l'associé  etc.  étaient  responsables 
de  la  faute  légère. 

Déjà  Lebrun,  avocat  au  Parlement  de  Paris  du  temps  de 
Pothier,  avait  démontré  que  cette  doctrine  n'était  pas  celle  du 
droit  romain.  Il  aurait  dû  faire  davantage,  et  prouver  qu'elle 
est  contraire,  en  bien  des  points,  au  bon  sens,  à  l'équité,  à  la 
morale  et  aux  principes  généraux  du  droit.  En  effet,  il  est 
évident  que,  pour  déterminer  la  conduite  à  tenir  par  un  débi- 
teur, on  ne  doit  tenir  compte  que  de  ce  qui  le  concerne  ;  on  ne 
doit  pas  augmenter  ou  diminuer  sa  responsabilité  pour  des  raisons 
tirées  de  personnes  étrangères,  pour  des  raisons  qui  ne  touchent 
pas  à  sa  conscience.  Or,  dans  la  doctrine  que  l'on  vient  de  voir, 
la  responsabilité  du  débiteur  varie,  non  seulement  avec  l'intérêt 
qu'avait  le  débiteur  au  contrat,  mais  aussi  avec  celui  qu'y  avait 
son  créancier.  On  aurait  dû  par  conséquent,  mettre  cette  doc* 
trine  de  côté,  même  si  elle  eût  été  fondée  sur  le  droit  romain, 
puisque  celui-ci,  suivi  seulement  comme  raison  écrite,  devait  être 
abandonné  dès  qu'il  était  contraire  à  la  raison.  Mais  il  y  a  plus 
comme  nous  l'avons  vu,  Lebrun  avait  déjà  prouvé  qu'elle  n'est 
pas  fondée  sur  le  droit  romain.  M.  Hasse  a  de  nos  jours  coni' 
piété  cette  preuve.  Il  a  fait  plus  :  il  a  exposé  la  vraie  théorie  du 
droit  romain  sur  la  prestation  des  fautes.  Il  est  à  propos  de  la 
faire  connaître  ici,  parcequ'  on  peut  en  tirer  un  grand  parti  ponr 
établir  quelle  doctrine  devrait  être  adoptée  chez  nous. 

Une  convention  entre  le  créancier  et  le  débiteur  peut  déterminer 
les  soins  que  celui-ci  doit  donner  à  l'exécution  de  son  obligation. 
Par  cette  convention  sa  responsabilité  peut  être  augmenté,  de 
même  qu'elle  peut  être  diminuée,  sauf  cette  restriction  qu'elle  ne 
peut  être  réduite  au  point  de  la  décharger  de  la  responsabilité  de 
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•on  dol.    A  défaut  de  convention  voici  la  position  du  débiteur  : 
ou  bien  il  n'avait  aucun  intérêt  à  l'acte,  que  ce  soit  ou  non  un 
contrat  qui  a  produit  son  obligation,  ou  bien  il  y  avait  intérêt. 
Au  premier  cas,  c'est-à-dire,  si  le  débiteur  n'avait  pas  d'intérêt, 
et  tel  est  le  dépositaire,  il  n'est  responsable  que  de  son  dol  ;  il 
n'est  obligé  d'apporter  aucun  espèce  de  soins  à  l'exécution  de  son 
obligation.     C'est  déjà  bien  assez  que  le  débiteur  se  trouve  lié 
sans  avoir  reçu  aucun  équivalent  pour  son  obligation  ;  on  n'a  pas 
voulu  étendre  cette  obligation  au  delà  des  limites  les  plus  res- 
treintes possible.     Comme  on  le  voit,  la  vraie  doctrine  du  droit 
romain  s'accorde  pour  ce  premier  cas  avec  celle  que  lui  ont  at- 
tribuée Vinnius  et  Pothier.     Si  le  débiteur  avait  intérêt  à  l'acte 
en  vertu  duquel  il  est  obligé,  il  doit  pour  exécuter  son  obligation 
tous  les  soins  d'un  bon  père  de  famille,  c'est-à-dire,  d'un  proprié- 
taire qui  a  autant  de  diligence  que  le  commun  des  hommes.     Il 
n'est  pas  tenu  d'avoir  tous  les  soins  qu'aurait  un  homme  d'une 
diligence  plus  qu'ordinaire.     D'un  autre  côté,  il  ne  lui  sufl&t  pas 
d'être  aussi  diligent  que  pour  lui-même,  s'il  a  coutume  d'être 
négligent  pour  ses  propres  affaires.     Par   exception,   une  telle 
diligence  lui  suffît,  s'il  a  intérêt  à  l'exécution  de  son  obligation, 
parceque  comme  dans  la  société,  cette  obligation  se  trouve  être 
alors  sa  propre  affaire.     On  peut  voir  que,  pour  le  second  cas, 
cette  théorie  diffère  de  celle  exposée  par  Pothier  surtout  en  deux 
points  ;  jamais,  à  moins  d'une  convention  expresse  ou  tacite,  un 
débiteur  n'est  obligé  à  plus  de  diligence  qu'on  n'en  trouve  chez 
le  commun  des  hommes  ;  jamais  on  ne  tient  compte  de  l'intérêt 
que  pouvait  avoir  le  créancier  à  l'acte  qui  a  produit  l'obligation. 
Dans  cette  doctrine  il  ne  peut  pas  y  avoir  trois  dégrés,  trois 
espèces  de  faute  ;  il  n'y  a  qu'une  faute,  et  elle  consiste  dans  l'ab- 
sence des  soins  que  doit  donner  le  débiteur  à  l'exécution  de  son 
obligation. 

Cette  théorie  est  parfaitement  conforme  au  bon  sens,  et  a 
l'équité,  parfaitement  conforme  aussi  à  l'intention  du  créancier  et 
du  débiteur.  Lorsque  celui-ci  n'a  aucun  intérêt  à  Vacte  obliga- 
toire il  rend  un  pur  service  au  créancier  en  s'oblîgeant  ;  l'équité 
ne  permet  pas  qu'on  étende  son  obligation  au  delà  de  ce  qui  est 
strictement  nécessaire,  et  l'on  ne  peut  supposer  que  le  créancier 
soit  assez  déraisonnable,  assez  exigeant  pour  entendre  l'astreindre 
à  d'avantage.  Quand  au  contraire  le  débiteur  est  intéressé,  il 
reçoit  un  équivalent  pour  son  obligation,  on  peut  sans  injustice, 
■ans  iniquité  en  étendre  les  limites.    D'un  autre  côté  on  peut 
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raisonnablement  supposer  que  le  créancier,  fournissant  une  valeur 
pour  l'obligation,  a  entendu  recevoir  une  valeur  égale  dans  la 
prestation.  Et  comme  il  peut  rarement  connaître  la  manière 
habituelle  d'agir  de  son  débiteur,  comme  il  ne  peut  d'ailleurs 
compter  qu'il  se  comportera  suivant  ses  habitudes  ordinaires,  il 
est  à  présumer  que  le  créancier  a  dû  compter,  de  la  part  de  son 
débiteur  sur  la  diligence  du  commun  des  hommes  et  que  le 
débiteur  a  entendu  s'y  astreindre.  N'oublions  pas  qu'il  s'agit  ici 
d'une  question  que  les  parties  pouraient  résoudre  par  une  conven- 
tion et  que  nous  devons  par  conséquent  rechercher  quelle  a  dû 
être  la  volonté  qu'elles  n'ont  pas  declarcé  expressément. 

Puisque  la  vraie  théorie  du  droit  romain  sur  la  prestation  des 
fautes  est  conforme  à  la  raison  et  à  l'équité,  il  est  évident  que 
noua  la  devons  adopter  si  le  code  ne  lui  est  pas  contraire.    A-t-il 
des  dispositions  qui  lui  répugnent  ?     Nous  allons  voir  que  non. 
Les  articles  qui  déterminent  les  soins  du  débiteur  dans  l'exécu- 
tion  de  son  obligation  sont,  d'abord  l'art.  1064  cité  plus  haut,  qui 
pose  la  règle  à  l'égard  de  toutes  les  obligations  de  donner,  puis  les 
art.  290,  343,  1626,  1570,  1675,  1710  1768,  1802,  1825, 1843, 
1844,  1973,  dans  les  quels  on  trouve  déterminée  la  diligence  du 
débiteur  dans  la  tutelle,  la  curatelle,  le  louage  de  choses,  le  louage 
d'ouvrage,  les  entreprises  de  transport,  le  mandat,  le  commodat,  le 
dépôt,  le  séquestre,  la  société,  le  nantissement.     Quelle  est  la 
pensée  qui  ressort  de  ces  dispositions  si  nombreuses  ?    Elle  me 
paraît  être  ceci,  en  général,  à  moins  de  convention  au  contraire 
le  débiteur  doit  apporter  à  l'exécution  de  son  obligation  tous  les 
soins  d'un  bon  père  de  famille,  c'est-à-dire  d'un  homme  ayant  la 
diligence  du  commun  des  hommes.     A  la  différence  du  droit 
romain,  cela  s'applique  même  au  cas  ou  il  n'avait  aucun  intérêt  à 
l'acte  qui  a  engendré  son  obligation  par  conséquent  au  dépositaire, 
au  mandataire,  au  tuteur.     Toutefois  même  pour  ceux-ci  l'inten- 
tion des  auteurs  du  code  paraît  avoir  été  de  se  rapprocher  du 
droit  romain.     En  effet  pour  le  cas  ou  le  mandat  est  gratuit  et 
par  conséquent  désintéressé  de  la  part  du  mandataire,  l'art.  1710 
permet  au  tribunal  de  mitiger  sa  responsabilité.     Il  est  vrai  que 
le  code  ne  dit  rien  du  tuteur  et  du  dépositaire,  mais  on  doit  sans 
hésiter  leur  appliquer  la  même  décision,  puisqu'aux  yeux  de  la 
raison  et  de  l'équité,  il  n'y  a  aucune  raison  de  les  traiter  autrement, 
et  que  le  droit  romain  se  montrait  moins  sévère  pour  le  dépositaire 
que  pour  le  mandataire  et  mettait  ce  dernier  dans  la  même  posi* 
tion  que  le  tuteur. 
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Quant  à  la  restriction  par  le  droit  romain  de  la  diligence  du 
•débiteur  intéressé  à  Texécution  de  son  obligation,  aux  soins  qu'il 
a  pour  ses  propres  affaires,  il  ne  peut  y  avoir  aucune  difficulté  de 
l'appliquer  à  notre  droit,  puisque  les  art.  1843  et  1844  en  posent 
clairement  le  principe.  En  effet,  on  voit  par  ces  articles  que  dans 
l'intention  des  rédacteurs  du  code,  l'associé  no  doit  pas  traiter 
mieux  ses  affaires  que  celles  de  la  société.  On  en  doit  conclure 
qa*il  n'est  pas  obligé  non  plus  de  les  traiter  plus  mal.  Il  doit 
dono  avoir,  pour  les  affaires  de  la  sociéié,  exactement  les  mêmes 
soins,  la  même  diligence  que  pour  ses  propres  affaires. 

En  somme  voici  la  doctrine  du  code  sur  la  prestation  des  fautes 
en  l'absence  de  convention  ;  le  débiteur  doit  dans  l'exécution  de 
son  obligation,  apporter  les  soins,  mettre  la  diligence  du  com^* 
mun  des  hommes  ;  il  ne  lui  suffit  pas  d'y  mettre  la  même  diligence 
qu'il  a  coutume  d'avoir  pour  ses  propres  affaires,  s'il  est  habi- 
tuellement négligent.  Toutefois,  cette  diligence  lui  suffit  s'il  a 
intérêt  à  l'exécution  de  son  obligation,  c'est-à-dire,  s'il  en  doit  pro- 
fiter, comme  c'est  le  cas  pour  l'associé.  Et  même  si  le  débiteur 
n'a  pas  un  pareil  intérêt,  le  juge  peut  mitiger  sa  responsabilité, 
quand  il  s'est  obligé  sans  avoir  intérêt  à  ce  qui  a  produit  l'obli- 
gation, comme  c'est  le  cas  pour  le  mandataire,  le  tuteur,  le  déposi- 
taire. 

Quelle  que  soit  la  doctrine  que  l'on  adopte  sur  la  diligence  que 
le  code  exige  du  débiteur  dans  l'accomplissement  de  son  obliga- 
tion, il  y  a  un  point  en  dehors  de  toute  discussion  ;  c'est  que  si  le 
débiteur  n'a  pas  eu  tous  les  soins  exigés  de  lui  par  la  loi,  il  est 
responsable  des  suites  de  l'inexécution  de  son  obligation,  c'est-àr 
dire,  de  ce  qu'elle  n'est  pas  accomplie  au  temps,  au  lieu  et  de  la 
manière  voulus.  Il  est  réputé  l'avoir  enfreinte,  violée  et,  suivant 
le  droit  commun,  il  est  tenu  d'une  action  envers  son  créancier, 
d'une  action  en  dommages  intérêts,  ou,  si  l'on  veut,  en  indemnité. 
A  plus  forte  raison,  en  est-il  de  même  du  débiteur  qui  contre* 
vient  intentionnellement,  par  dol,  à  son  obligation.  Dans  les  deux 
cas,  toutefois,  il  ne  répond  que  des  suites  directes,  nécessaires, 
inévitables,  de  l'inexécution  ;  il  n'est  pas  responsable  des  consé- 
quences que  cette  inéxecution  a  pu  occasioner^  mais  dont  elle  n'a 
pas  été  la  cause  inévitahle^  que  le  créancier  aurait  pu  écarter  avec 
une  diligence  convenable  ;  car  on  peut  dire  avec  raison,  que  ces 
conséquences  sont  dues  plutôt  à  la  négligence,  à  l'inertie  du  cré- 
ancier, qu'au  dol  ou  à  la  faute  du  débiteur,  (Art.  1070,  1071, 
1072, 1075  C.  C.) 
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Mais  que  compreDnent  ces  dommages-intérêtfi,  cette  indemnité? 
Ici  encore,  la  convention  des  parties  peut  tout  régler.  Le  cré- 
ancier et  le  débiteur  peuvent  déterminer  d'avance  l'étendue  et 
la  nature  des  dommages  qu'elles  prévoient  devoir  résulter  de  l'in- 
fraction de  l'obligation,  et  de  l'indemnité  qui  devra  être  fournie, 
pour  le  cas  ou  le  débiteur  sera  responsable  de  cette  infraction.  Il 
n'y  a,  en  effet,  aucune  considération  tirée  de  l'ordre  public  ou  des 
bonnes  mœurs,  qui  puisse  venir  restreindre  ici  la  liberté  des  con- 
ventions. Autrefois  les  tribunaux  se  permettaient  souvent  de 
mettre  de  côté  ces  conventions;  mais  le  code  Art.  10T6  leur  a 
enlevé  le  pouvoir  qu'ils  s'étaient  ainsi  arrogé.  Ils  ne  peuvent 
donc  plus  annuUer  une  pareille  convention,  comme  étant  purement 
comminatoire,  ni  réduire  l'indemnité  fixée  par  elle.  Tout  ce  qui 
leur  est  permis,  c'est  lorsque  l'obligation  a  été  exécuté  en  partie» 
de  déterminer  les  dommages  évités  au  créancier  par  là,  et  de  dire 
quelle  proportion  de  l'indemnité  fixée  correspond  aux  dommages 
réellement  soufferts.    Art.  1076,  §  2. 

Si  les  parties  n'ont  pas  déterminé  elles-mêmes  l'indemnité  pay- 
able au  créancier,  il  faut  alors  que  la  loi  le  fasse  pour  elles,  en 
prenant  pour  base  leur  intention  probable  qu'elles  n'ont  pas  ex- 
primée. D'après  l'art.  1073,  sauf  toutefois  la  modification  ap- 
portée par  l'art.  1075,  les  dommages  intérêts  se  composent  de 
deux  chefs  :  la  porte  subie  par  le  créancier,  et  le  gain  qu'il  a 
manqué  de  faire  à  raison  de  l'inexécution  de  l'obligation,  lucrum 
cessans,  darrmum  emergens.  En  un  mot,  le  créancier  avait  à 
l'accomplissement  un  certain  intérêt  appréciable  en  argent;  le 
débiteur  doit,  pour  l'indemniser,  le  désintéresser  complètement. 
Car  indemniser  une  personne  de  quelque  chose,  c'est  la  mettre, 
au  point  de  vue  pécuniaire,  dans  la  même  position  où  elle  serait 
si  le  fait  qui  lui  a  causé  du  dommage  ne  fût  pas  arrivé. 

Il  se  peut  faire  que  l'obligation,  ou  bien  soit  enfreinte  pour  le 
tout,  ou  bien  soit  enfreinte  dans  un  ou  plusieurs  seulement  de  ses 
éléments  essentiels  que  nous  avons  vus,  savoir  :  le  temps,  le  lieu, 
le  mode  d'exécution  de  la  prestation.  Le  créancier,  nous  l'avons 
vu,  et  cela  va  de  soi,  n'a  pas  droit  à  une  indemnité,  si  l'infraction 
ne  lui  cause  aucun  dommage  ;  car  alors  il  n'a  pas  d'intérêt  à 
poursuivre  son  débiteur,  et  l'on  sait  que  l'intérêt  est  la  base  et  la 
mesure  des  actions.  Même  si  l'infraction  de  Tobligation  a  été  la 
cause  directe  de  dommages  pour  le  créancier,  il  n'a  pas  toujours 
droit  de  s'en  faire  indemniser  entièrement  par  son  débiteur.  Il 
a  ce  droit  d'une  manière  absolue,  seulement  si  c'est  par  dol  qnt 
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son  débiteur  n'a  pas  exécuté.  Si  c'est  seulement  par  faute,  le 
débiteur  ne  doit  l'indemniser  que  des  dommages  qui  ont  pu  être 
prévus.  La  raison  de  cette  différence,  c'est  que  le  débiteur  qui, 
par  dol,  intentionnellement,  enfreint  son  obligation,  est  réputé 
avoir  voulu  se  charger  de  toutes  les  conséquences  de  l'infraction 
quelles  qu'elles  puissent  être.  Au  contraire,  celui  qui  l'enfreint 
par  faute,  mais  sans  intention,  ne  peut  être  présumé  s'être 
chargé  d'une  telle  responsabilité  à  laquelle  il  n'a  même  pas  songé. 
Il  n'a  dû  penser  aux  conséquences  possibles  de  l'infraction,  que 
lorsqu'il  a  contracté  son  obligation,  et  c'est  au  moment  où  il  l'a 
faite,  qu'il  faut  se  reporter,  pour  savoir  de  quoi  il  a  entendu  se 
rendre  responsable.  Ou  bien  encore  :  la  responsabilité  du  débi- 
teur coupable  de  dol  est  fondée  sur  un  délit,  dont  les  conséquen* . 
ces  doivent  s'apprécier  comme  celle  des  autres  délits  :  la  respon- 
sabilité du  débiteur  seulement  en  faute  est  fondée  sur  une  con- 
vention tacite,  et  ne  doit  pas  être  étendue  au  delà  de  ce  qu'ont 
dû  vouloir  les  parties.     (Art.  1074  C.  C.) 

lies  règles  que  nous  venons  de  voir  s'appliquent  aux  obligations 
dont  l'objet  n'est  pas  une  somme  d'aigent.  Quant  aux  obliga- 
tions de  sommes  d'argent,  leur  infraction  donne  toujours  droit  au 
créancier  de  réclamer  les  intérêts  légaux  sur  la  somme  due,  de- 
puis la  demeure  du  débiteur,  et  ce  quand  même  cette  infraction 
n'aurait  causé  aucun  dommage.  Mais  à  l'inverse,  elle  ne  lui  per- 
met pas  d'exiger  davantage,  quels  que  soient  les  dommages  qu'il 
a  soufferts.  Voici  la  raison  de  cette  exception  :  la  loi  présume 
que  les  intérêts  légaux  d'une  somme  représentent  toujours  exacte- 
ment la  valeur  de  l'usage  de  cette  somme.  Cette  présomption 
est  fondée  sur  une  erreur  économique  ;  car  on  sait  que  la  valeur 
de  l'usage  des  capitaux  dépend  du  rapport  entre  l'offre  et  la  de- 
mande qui  s'en  font,  et  ne  peut  être  déterminée  d'avance  d'une 
manière  absolue.  Mais  en  admettant  comme  une  vérité  cette  erreur 
du  législateur,  l'art.  1077  est  parfaitement  raisonnable.  En  effet, 
on  peut  toujours  se  procurer  une  chose  eu  en  donnant  la  valeur  ; 
on  peut  donc  toujours  avoir  une  somme  d'argent,  en  donnant  la 
valeur  de  son  usage.  Le  créancier  d'une  somme  d'argent  peut 
donc  toujours  éviter  les  dommages  résultant  du  défaut  de  paie- 
ment, en  empruntant  cette  somme  au  taux  légal  d'intérêts.  S'il 
souffre  des  dommages  au  delà  du  montant  de  ces  intérêts,  c'est  donc 
par  sa  faute,  et  non  par  celle  de  son  débiteur.  D'un  autre  côté, 
sans  prouver  de  dommages,  le  créancier  a  droit  aux  intérêts  de  la 
somme  due,  parcequ'on  présume  qu'il  aurait  pu  la  placer  et  en 
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retirer  ces  intérêts  ;  par  conséquent,  on  présume  que  le  dëfant  de 
paiement  lui  a  fait  manquer  de  la  gagner.  L'art.  1077  est  donc, 
an  fond,  conforme  à  l'art.  1075. 

Encore  une  fob  l'art.  1077  est  fondé  sur  nne  erreur  économique. 
AnsBÎ,  malgré  la  règle  qu'il  établit,  arrivera-t-il  souYent  qu'un 
créancier  perde  plus  ou  moins  que  Tindemnité  qui  lui  est  payée. 
Mais  il  y  a  un  moyen  bien  simple  d*éviter  cet  inconvénient  :  c'est 
de  profiter  de  la  liberté  des  conventions,  pour  fixer  d'avance,  ici 
conune  ailleurs,  les  dommages  dont  le  créancier  devra  être  indem- 
nisé par  son  débiteur. 

En  résumé,  toute  obligation  astreint  celui  qui  en  est  tenu 
à  faire  une  prestation  dans  un  certain  temps,  dans  un  certain  lieu 
et  d'une  certaine  manière.  H  doit  donner,  à  l'accomplissement 
de  cette  prestation,  le  soin  qu'un  homme  ayant  une  diligence  ordin- 
aire donne  à  ses  psopres  affaires.  Toutefois,  lorsqu'il  s'est  obligé 
gratuitement,  on  peut  ne  pas  exiger  de  lui  toute  cette  diligence, 
pourvu  qu'il  en  ait  eu  autant  que  pour  lui-même,  et  cela  lui  suffit 
toujours,  s'il  doit  profiter  de  Tacoomplissement  de  son  obligation. 
Dès  qu'il  n'a  pas  eu  tout  le  soin  exigé  de  lui,  on  dit  qu'il  est 
tn  faute  s'il  n'exécute  pas  exactement  son  obligation.  Il  répond 
alors  de  toutes  les  suites  inévitables,  nécessaires,  de  Tinéxécution, 
comme  il  en  répond  s'il  n'a  pas  voulu  remplir  son  engagement. 
Sa  responsabilité  consiste  en  ce  qu'il  doit  indemniser  ce  dernier 
des  dommages  que  lui  cause  Tinfraction  de  l'obligation.  Ces 
dommages  se  composent  de  la  perte  fdite  et  du  gain  manqué  par 
le  créancier  ;  mais  si  le  débiteur  n*a  été  coupable  que  de  faute,  il 
ne  doit  indemniser  que  de  ceux  qu'il  a  pu  prévoir.  L'indem- 
nité pour  l'inexécution  d'une  obligation  d'argent  consiste  seule- 
ment, mais  toujours,  dans  les  intérêts  légaux  de  la  somme  due. 
Enfin,  les  parties  peuvent  régler  par  convention  les  soins  à  donner 
par  le  débiteur,  et  l'indemnité  qu'il  devra  payer  au  cas  d'inexécu- 
tion de  son  obligation  ;  les  tribunaux  peuvent,  à  titre  d'indemnité, 
faire  exécuter  la  prestation  aux  frais  du  débiteur,  lorsque  cela  est 
possible. 

F.  Lakgelieb, 
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DEEDS  OF  COMPOSITION  AND  DISCHARGE  BE- 
TWEEN  COPARTNERS  AND  THEIR  CREDITORS 
UNDER  THE  INSOLVENT  ACT  OF  1869. 

(Continued  from  page  188,  No,  IL) 

It  may  be  interesting  and  at  the  same  time  productive  of  benefit, 
to  consider  the  provisions  of  the  law  of  France  on  the  subject  of 
composition  and  discharge  in  the  matter  of  partnerships.  It  is 
unnecessary  to  go  further  back  than  the  year  1808,  although 
previous  to  that  time  the  Ordonnance  of  1673,  and  many  other 
edicts,  regulated  proceedings  against  insolvent  traders.  The 
'"  Code  de  Commerce  "  of  France  came  into  force  on  the  1st 
January,  1808.  Its  third  book  bore  the  title  "  Des  Faillites  et 
des  Banqueroutes,"  and  constituted  what  would  be  called  in 
English  **  An  Insolvent  and  Bankrupt  Act."  It  contained  one 
hundred  and  seventy-eight  sections,  from  number  437  to  614  both 
inclusive.     Traders  alone  were  subject  to  its  provisions. 

By  the  law  of  the  28th  May,  1838,  the  third  book  of  the  «  Code 
de  Commerce,"  "  Des  Faillites  et  des  Banqueroutes,"  was,  save  and 
except  as  regarded  then  pending  proceedings,  repealed,  and  another 
book  was  substituted  therefor,  containing  the  same  number  of 
sections,  numbered  from  437  to  614. 

The  failure  of  partnerships  did  not  form  under  either  the  law 
of  1808  or  that  of  1838  the  subject  of  a  special  series  of  provi- 
sions.* In  that  of  1838  partnerships  are  mentioned  particularly 
in  numbers  438,  531,  and  604,  and  it  would  seem  as  if  in  all 
cases,  save  where  there  was  special  legislation  on  the  subject,  the 
intention  of  the  codifiers  was,  like  that  of  the  British  and  Cana- 
dian legislatures,  to  apply  to  insolvent  partners  the  provisions  ap- 
plicable generally  to  individual  insolvent  traders. 

Composition  and  discharge,  treated  of  by  the  507th  and  follow- 
ing articles  of  the  law  of  1838,  can  only  be  effected  and  obtained  by 
a  trader  who  has  been  duly  declared  insolvent  after  what  is  called  la 
vérification  des  créances  has  been  completed,  and  the  true  state  of 
his  assets  and  liabilities  is  known  by  the  return  thereof  made  by 
les  syndics  (assignees)  of  his  estate.     The  deed  (concordat)  of 

*  1  Benouard  255. 
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composition  and  discharge  must  be  consented  to  at  a  public  meet- 
ing by  a  majority  of  all  the  insolvent's  creditors,  representii^ 
three-fourths  of  all  claims  sworn  to  and  verified  or  admitted  par 
provision.    Secured  or  privileged  creditors  have  no  right  to  vote 
save  on  condition  of  forfeiting  their  security  or  privily.    The 
meeting  is  held  in  the  presence  of  the  juge  commissaire,  and  if 
the  requisite  majorities  are  there  present  and  consent,  the  deed  is 
then  and  there  signed  ;  if  but  one  of  the  requisite  majorities  is 
present  and  consents,  the  deliberation  is  put  off  for  a  week,  and 
if  on  the  day  appointed  the  requisite  double  majority  is  not  ob- 
tained, proceedings  in  insolvency  are  resumed,  and  the  estate  is 
wound  up  for  the  benefit  of  the  creditors.* 

The  law  of  France  difiers  from  that  of  England  on  the  subject 
of  partnership  in  two  very  important  particulars.  In  the  former 
country  an  ordinary  trading  partnership  is  what  is  called  an 
être  moral,  th^t  is  to  say,  a  creation  of  the  law  distinct  from  the 
persons  composing  it,  having  rights  and  privil^es,  and  partaking 
somewhat  of  the  nature  of  an  incorporated  body  under  the  pro- 
visions of  the  English  law  ;  in  France  the  property  of  the  partner- 
ship cannot  be  attached  for  the  debts  of  one  of  the  partners,  nor 
can  his  share  in  any  portion  of  the  property  of  the  partnership  be 
levied  upon  or  seized  for  such  debt.f  Even  after  the  insolvency 
or  bankruptcy  of  the  partnership,  the  ître  moral  still,  according 
to  the  best  authorities,  continues  to  exist,|  in  fact,  art.  531  speci- 
ally provides  for  the  case  where  a  concordat  is  refustd  to  the 
partnership  for  the  granting  of  one  to  any  of  Ùie  partners, 
thereby  admitting  that  the  être  moral  exists,  pending  insolvency. 
In  France,  the  individual  members  of  the  partnership  are  liable 
jointly  and  severally  to  the  creditors  of  the  partnership,  and  the 
separate  creditors  of  the  partners  as  a  body  have  no  privily  on 
their  debtor's  estates  over  the  partnership  creditors. 

In  England,  on  the  other  hand,  at  law  the  sheriff  must  take 
possession  of  the  whole  of  the  goods  levied  upon,  and  if  there  be 
two  partners  in  a  firm  who  have  equal  shares  in  the  partnership 
property  he  must  sell  a  moiety  thereof  undivided  for  the  defen- 

*  2  Benouard,  pp.  1 — 36. 

t  Masse  Droit  Com.  No.  2666  ;  Bolland  de  Yillargues  Diet,  de 
Droit,  vbo.  Société  No.  11  ;  Pardessus,  Droit  Com.  No.  975. 

t  1  Benouard  p.  307,  308,  §  20,  art.  443;  5  Bravard  Yeyzièrefl  by 
Delangle,  pp.  676,  677. 


DEEDS  OP  COMPOSITION  AND  DISGHABQE.  407 

dant  partner's  debt,  and  the  vendee  will  be  tenant  in  common  with 
the  other  partner.* 

The  bankruptcy  of  one  of  the  partners  dissolves  the  part- 
nership as  to  all  the  partners.f  The  separate  estate  of  each 
partner  also  is  liable  for  the  payment  of  the  joint  debts,  subject, 
however,  to  the  previous  payment  in  full  of  the  separate  debts  of 
such  partner.]; 

The  foregoing  are  some  of  the  points  upon  which  differences  in 
the  law  of  partnership  of  England  and  France  exist,  and  are  cited 
for  the  purpose  of  exhibiting  the  difficulties  which  beset  the 
settlement  of  the  question  of  composition  and  discharge  in  this 
Province. 

In  England,  under  the  law  of  1861,  in  France  and  Canada,  it 
is  DOW  admitted  that  when  a  firm  is  put  into  bankruptcy,  or  in- 
solvency, each  of  the  members  of  that  firm  becomes  a  bankrupt 
or  an  insolvent.  In  France  alone  the  être  moral  of  the  partner- 
ship  continues  to  exist. 

In  France,  on  the  bankruptcy  of  a  firm,  the  joint  estate  has 
its  creditors,  its  syndicat^  its  jibge  œmmissaire,  and  its  proper 
tribunal  \  and  the  separate  estate  of  each  partner  has  also  its 
creditors,  syndicat^  juge  commissaire^  and  tribunal.  The  difie- 
rent  estates  are  kept  perfectly  separate  ;  the  same  assignee  may 
be  appointed  to  all  the  estates,  joint  and  separate  ;  or  others  than 
the  assignee  of  the  joint  estate  may  be  appointed  assignees  of  the 
estates  of  the  different  partners.  Thus,  where  a  firm  is  composed 
of  two  partners,  A  may  be  appointed  assignee  to  the  joint  estate, 
B  to  the  estate  of  one  of  the  partners.  C  to  the  estate  of  the  other. 
The  creditors  of  the  firm  alone  vote  or  act  in  the  faillite  of  the 
firm,  and  they,  together  with  his  separate  creditors,  alone  vote  or 
act  in  the  faillite  of  each  of  the  partners.  In  questions  of  con- 
cordat (composition  and  discharge)  where  a  firm  is  en  faillite  j  in 
order  to  replace  the  members  of  the  firm  in  possession  of  their 
joint  and  separate  estates,  a  concordat  must  be  entered  into  be- 
tween the  creditors  of  the  firm  and  its  members,  and  the  creditors 
of  each  separate  estate  (therein  included  the  joint  creditors),  with 

•  Heydon  vs.  Heydon,  1  Salk.  392  ;  Johnson  v.  Evans,  7  M.  &  Gr, 
250;  Jacky  v.  Butler  2  Ld.  Raym.  871  ;  Holmes  v.  Meutze,  4  Ad.  &  E, 
131. 

t  Hague  vs.  EoUeston,  4  Burr,  2174  ;  Fox  v.  Hanbury  Cowp.  448  ; 
Ex  pte.  Smith,  5  Vesey,  295  ;  Ex  pte.  Willirfms,  11  Ves.  5. 

I  Griffith  &  Holmes  Bankmptcy,  p.  656. 
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the  meoiber  of  the  partnership  originally  indebted  to  them,  enter 
into  the  concordat.  The  compositions  payable  by  each  of  the 
estates  may  be  different.  If  the  joint  creditors  refuse  to  enter 
into  a  concordat  with  the  firm,  concordats  may  be  entered  into 
by  the  partners  individually  with  the  creditors  of  their  separate 
estates,  by  which  they  in  consideration  of  certain  conditions  are 
released  from  their  liabilities  as  individuals,  but  the  joint  estate 
in  such  case  remains  in  bankruptcy,  and  is  wound  up  for  the 
benefit  of  the  joint  creditors.  It  will  thus  be  seen  that  a  certain 
harmony  pervades  the  administration  of  the  bankrupt  law  in 
France — a  partnership  remains  an  être  moral  distinct  from  the 
individuals  comprising  it.  Only  the  creditors  of  a  bankrupt  vote 
in  his  estate,  and  they  alone  who  are  his  creditors  are  entitled  to 
grant  him  his  discharge.* 

In  England,  on  the  other  hand,  up  to  the  passing  of  the  Act 
of  1869,  what  confusion  is  apparent  in  the  administration  of  the 
bankrupt  laws.  "  From  this  principle,"  says  Mr.  Griffith,f 
"  arose  the  practice  formerly  of  taking  out  in  cases  of  partnership 
failures,  several  commissions, — a  joint  commission  against  the 
partnership,  and  separate  commissions  against  the  partners;  and 
this  was  for  a  long  time  the  almost  uniform  course,  in  spite  oî 
the  difficulties  which  were  often  urged  against  it,  of  which  notice 
will  presently  be  taken.  Sometimes  the  two  commissions  were 
allowed  to  go  on  together,  the  joint  assets  being  under  the  joint 
commission,  distributed  by  the  joint  assignees  among  the  joint 
creditors,  and  the  surplus  handed  over,  if  any,  to  the  assignees 
under  the  separate  commissions,  in  the  proportions  of  the  inter- 
ests of  the  several  partners  in  the  joint  estate  of  the  firm  ;  and 
the  separate  estates  being  in  like  manner  distributed  among  the 
separate  creditors  of  the  partners  by  the  separate  assignees,  and 
the  surplus,  if  any,  handed  over  to  the  joint  assignees  of  the  firm, 
if  the  joint  debts  were  still  unpaid,  for  distribution  under  the  joint 
commission. 

The  first  difficulty  was,  that  though  a  joint  commission  seems 
to  have,  in  some  respects,  been  founded  on  the  analogy  of  a  joint 
action,  it  had  some  results  very  far  at  variance  from  what  would 
follow  strictly  from  such  an  origin,  at  least  by  direct  consequence. 

♦  1  Renouard,  p.  410,  441  ;  2  Renouard,p.  134-139,  141  ;  2  Namnr» 
p.  519. 

t  Griffith  à  Holmes,  p.  654; 
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It  seems  past  doubt  that  the  assignmeDt  under  a  joint  commission 
passed  all  the  property  of  the  bankrupts,  not  only  joint  but 
separate;  and  a  certificate  under  a  joint  commission  discharged 
all  the  debts  of  all  the  bankrupts,  both  joint  and  separate,  as 
effectually  as  if  each  debtor  had  been  bankrupt  separately.     It 
would,  therefore,  seem  most  inequitable  that  separate  creditors 
should  be  excluded  from  all  rights  under  a  joint  commission,  and 
practically  they  were  not  so  excluded,  though  not  allowed  in 
general  to  prove  as  creditors  under  the  joint  commission.     Their 
rights  were  at  one  time,  as  above  remarked,  commonly  worked 
out  by  allowing  the  subsistence  of  separate  commissions  concur- 
rently with  the  joint  commission,   though,  where  any  conflict 
arose  between  the  assignees  under  any  of  the  commissions  and 
those  under  another,  the  result  was  usually  a  bill  fyled  and  the 
superseding  of  either  the  separate  or  the  joint  commission,  with 
an  order  to  the  assignees  of  the  subsisting  commission  to  keep 
accounts  separately  of  the  joint  estate  and  of  the  separate  estates  ; 
and  to  distribute  the  joint  estate  first  among  joint  creditors,  and 
separate  estates,  first  among  separate  creditors,  and  to  transfer 
the  surplus  as  before-mentioned,  in  the  case  of  the  several  com-* 
missions  subsisting  together.     At  length,  by  a  general  order  of 
Lord  Loughborough,  the  course  which  was,  up  to  that  time,  or- 
dered in  each  case  on  bill  fyled  was  ordered  in  every  case,  where 
a  joint  commission  and  separate  commissions  should  be  sued  out. 
But  even  prior  to  this,  separate  creditors  had  often  been  let  in 
indirectly  under  joint  commissions,  for  the  purpose  of  being 
heard,  and  obtaining  dividends  out  of  separate  estate,  though  it 
does  not  seem  they  were  ever  formally  recognized  as  having  the 
rights  of  creditors  under  the  commission.     They  seem  to  have 
been  looked  on  more  in  the  light  of  persons  claiming  liens  on 
part  of  the  assets  than  creditors;  their  presence  was  necessary  to 
the  proper  taking  of  the  accounts  of  the  property,  strictly  speak- 
ing to  be  distributed  under  the  commission  ;  but  neither  they, 
nor  any  other  person  had,  in  respect  of  the  joint  estate  merely, 
any  rights  personally  under  the  commission.     This  was  a  neces- 
sary consequence  of  the  introduction  of  the  doctrine  that  joint 
assets  were  primarily  to  be  applied  in  the  payment  of  joint  debts, 
separate  assets  in  that  of  separate  debts  ;  for  this  principle  once 
introduced  it  became  necessary  that  an  account  of  the  separate 
debts  should  be  taken,  in  order  to  see  what  surplus  would  remain, 
if  any,  of  the  separate  assets  applicable  to  the  purpose  of  answer- 
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ing  joint  debts,  if  the  joint  assets  were  insufficient,  and,  as  the 
payment  of  the  joint  debts  out  of  assets  applicable  for  the  pv- 
pose  was  the  primary  object  of  the  joint  commission,  these 
accounts  were  necessarily  incident  to  the  working  out  of  the  joint 
commission.     This  view  will,  it  is  believed,  explain,  at  least  in 
part,  the  cases  in  which  it  is  said  that  separate  creditors  were 
entitled  to  be  let  in  under  joint  commissions.      An  exactly 
similar  course  of  argument  would  seem  sufficient  to  explain  the 
letting  in  of  joint  creditors  under  a  separate  commission,  and 
would  leave  the  rights  of  each  set  of  creditors  under  the  other 
commission  strictly  analogous,  one  to  the  other  ;  but  it  is  seen 
that  joint  creditors  were  allowed  to  vote  in  the  choice  of  assignees 
under  a  separate  commission  ;  an  attempt  has  been  made  ahove 
to  explain  this  anomaly  on  principle,  if  indeed  it  do  not  rest  on 
mere  arbitrary  practice.     It  may  here  be  remarked  that  the 
doctrine  that  joint  debts  should  be  paid  out  of  joint  assets  in  the 
first  instance,  and  separate  debts  out  of  separate  assets,  is  not 
confined   to  the  administration  of  estates  in  the  Court  of  Banb 
ruptcy.     It  extends  to  cases  where  one  estate  is  administered  in 
that  Court  and  the  other  in  Chancery,  and  would  probably  be 
the  rule  wherever  insolvent  estates  came  under  administration  in 
this  country.      .....    When  Lord  Thurlow  held  the  Great 

Seal,  strongly  impressed  with  the  complexity  of  the  rule  as  before- 
mentioned,  which  gives  a  priority  out  of  joint  assets  to  joint 
debts  and  out  of  separate  assets  to  separate  debts,  as  well  as  with 
the  gross  injustice  worked  by  it  in  very  many  cases,  he  endea- 
voured to  supersede  it  ;  and  we  find,  during  his  custody  of  the 
Seal,  that  in  numerous  cases  the  joint  and  separate  estates  were 
thrown  into  a  common  fund  and  proof  allowed  against  the  whole 
by  joint  and  separate  creditors  pari  passu.  This  practice  had, 
at  least,  the  merit  of  extreme  simplicity,  and  was  no  more  in- 
equitable than  that  which  it  sought  to  supersede  ;  it  had  also  the 
advantage  that  it  is  the  rule  in  many  foreign  countries,  if  not  in 
all,  and  this  is  a  great  advantage  where  bankruptcies  occur  in  the 
case  of  merchants  trading  abroad,  as  they  rarely  occur  without 
some  complications  arising  out  of  the  foreign  laws  of  insolvency, 
which  would  be  much  simplified  if  our  own  laws  were  the  same 
as  that  of  other  countries  in  its  essential  features.  But,  as  has 
been  seen,  the  attempt  made  by  Lord  Thurlow  to  establish  the 
new  rule  failed  as  soon  as  his  assistance  in  maintaining  it  was 
withdrawn,  and  Lord  Loughborough'  returned  to  the  former  role, 
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uhich  hu  ever  since  prevailed"  *  At  p.  661  Mr.  Griffiths  says  : 
'^  Though  separate  creditors  had,  as  is  seen,  no  right  to  prove  for 
the  purpose  of  voting  in  the  choice  of  assignees,  yet  they  were  in 
some  instances,  where  the  interest  of  the  joint  creditors  appeared 
jprimâ  facie  to  be  adverse  to  theirs,  allowed  to  choose  an  inspector 
on  behalf  of  the  separate  estate,  and  separate  creditors  alone 
could  vote  in  the  choice  of  the  inspectoV.  This  practice  is  still 
in  some  cases  continued." 

Rule  54  of  the  orders  of  the  19th  October,  1852,  was  merely 
declaratory  of  the  law  as  it  stood  at  that  time,  and  conferred  no 
right  of  voting  for  an  assignee  under  a  joint  commission  upon 
separate  creditors.f 

As  already  shewn  (antej  p.  182),  when  the  members  of  a  firm 
entered  into  a  deed  of  composition  and  discharge  with  their  credi- 
tors, the  creditors  of  every  class  were  entitled  to  receive  the  same 
composition  rate  on  their  claims  although  the  assets  of  one  of 
the  estates  might  have  been  nil. 

Under  the  English  system,  then,  great  errors  are  apparent  in 
the  administration  of  the  bankrupt  laws  up  to  1869. 

lo.  The  denial  of  the  right  of  the  joint  creditors  to  rank  con- 
currently with  the  separate  creditors  on  the  separate  estates  of 
the  partners. 

2o.  The  denial  of  the  right  to  the  separate  creditors  of  the 
partners  of  a  firm  put  into  bankruptcy  to  appoint  assignees 
to  their  debtor's  estate,  the  right  to  appoint  being  vested  in  the 
joint  creditors. 

3o.  The  denial  of  the  right  to  the  separate  creditors  of  a  part- 
ner to  enter  into  a  deed  of  composition  and  discharge  with  him, 
relieving  him  from  his  individual  liability. 

.  The  second  and  third  errors  seem  to  spring  naturally  from  the 
first»  It  therefore  becomes  necessary  to  investigate  the  reasoning 
upon  which  is  based  the  English  rule,  by  which  separate  creditors 
are  privil^d  over  joint  creditors  upon  the  assets  of  separate 
estates^ 

One  of  the  chief  obligations  imposed  upon  the  members  of 
commercial  partnerships,  and  recognized  throughout  the  civilized 
world  is,  that  "  where  a  partnership  liability  does  exist,  whatever 

•  Pages  654-657. 
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M>7  f^  >'«  ^i/if>f  o&cli  0^  ^^®  partners  ia  bound  by  it,  both  in 
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In  the  case  of  partners  it  may  be  taken  for  granted  that  in  the 
greater  number  of  cases,  their  separate  estates  have  bean  made 
and  realized  by  their  trade  so  carried  on  in  partnership;  thit 
from  the  business  of  the  partnership  is  withdrawn  the  amount  of 
money  necessary  for  the  support  of  their  families  and  themselves, 
and  that  if  it  be  not  so  applied  it  is  added  to  the  separate  estates 
of  the  partners.  To  the  world  at  large,  moreover,  the  separate 
estates  of  the  partners  are  held  out  as  forming  part  of  the  capital 
of  the  partnership,  and  it  is  not  only  on  the  assets  of  the  partner- 
ship, but  also  on  the  assets  of  each  of  the  partners,  that  parties 
dealing  with  the  firm  rely  for  payment. 

It  is  therefore  submitted  that  neither  in  law  nor  in  equity,  is 
there  any  foundation  for  the  arbitrary  rule  of  English  practice, 
now  in  force  in  this  Dominion  under  §  64  of  the  Insolvent  Act 
of  1869. 

2o.  The  second  error  pointed  out  is  to  a  very  great  extent 
based  upon  the  one  just  now  discussed.  But  very  great  and 
manifest  injustice  is  worked  in  England,  by  the  refusal  to  allow 
separate  creditors  to  vote  at  the  nomination  of  an  assignee  to 
their  debtor's  private  estate  ;  it  is  true  that  the  Courts  there  had 
the  power  of  granting  the  privilege  of  appointing  an  inspector  to 
the  separate  creditors,  but  the  inspector  had  not  the  same  powers 
as  the  assignee,  and  as  the  principle  of  the  English  Bankrupt 
Law  was  that  the  creditors  of  a  debtor  alone  had  the  right  of 
appointing  an  assignee  to  his  estate,  it  is  impossible  to  conceive 
how  such  a  violation  of  it  could  possibly  have  been  tolerated. 

It  would  seem  to  be  a  principle  of  the  English  law,  that  im- 
mediately upon  its  bankruptcy,  a  partnership  was  dissolved,  there 
being  no  être  moral  as  in  France,  the  partners  became  individ- 
ually bankrupt,  the  estate  of  each  being  composed  of  his  separate 
estate  and  his  share  in  the  joint  estate,  his  creditors  being  his 
separate  creditors  and  those  of  the  extinct  partnership.  Thus 
A  &  B  being  in  partnership,  A's  creditors  after  the  bankruptcy 
would  be  his  separate  creditors  and  those  of  the  firm  ;  B's  his 
separate  creditors  and  those  of  the  firm,  A's  assets  would  be  com- 
posed of  his  separate  estate  and  his  share  in  the  joint  estate, 
whilst  B's  would  consist  of  his  separate,  and  his  share  of  the 
joint  estate.  But  B's  separate  creditors  would  not  be  creditors 
of  A,  nor  would  A's  creditors  be  creditors  of  B,  so  that  it  is  clear 
that  neither  A's  nor  B's  creditors  had,  under  a  joint  commission, 
the  right  of  voting  in  the  nomination  of  an  assignee  to  the  joint 
Vol.  I.  BB  No.  4. 
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estate,  as  thereby  they  would  vote  for  and  aid  in  the  appomtment 
of  an  assignee  to  the  estate  of  a  person  who  was  not  their  debtor, 
and  on  whom  they  had  no  claim.  Consequently  the  denial  of 
the  right  of  separate  creditors  to  vote  on  the  appointment  of  an 
assignee  to  the  joint  estate  can  be  justified. 

But  a  system  which  thus  works  injustice  to  the  class  of  sepa- 
rate creditors,  must  be  bottomed  in  error.  The  assignee  of  a 
bankrupt  is  a  mere  trustee  for  the  creditors.*  But  clearly  there 
should  be  vested  in  all  the  creditors  of  a  bankrupt  the  right  of 
voting  for  the  appointment  of  such  trustees,  and  any  system 
which  deprives  a  class  of  such  right  is  inequitable  and  unjust. 

The  French  system  is  evidently  more  equitable  and  just,  and 
it  may  be  with  truth  asserted  that  therein  are  not  to  be  found 
the  glaring  discrepancies  which  disfigure  the  English  practice. 
In  France  the  carrying  into  practice  of  the  principles  of  the  bank- 
rupt code  is  easy  ;  there  is  no  necessity  for  recurring  to  the  extra- 
ordinary shifts,  which  have  been  introduced  in  England,  in  order 
to  get  over  the  difficulties  produced  by  starting  from  a  wrong 
ground  of  departure. 

It  would  be  far  better  in  this  Dominion  were  our  legislators 
not  attached  so  servilely  to  the  principles  of  the  common  law,  and 
the  rules  of  English  procedure.  In  mercantile  matters,  especially, 
for  though  it  is  now  admitted  that  Bracton  drew  largely  from 
the  civil  law  commentators.  Lord  Mansfield,  who  is  justly  looked 
upon  as  the  original  moulder  of  the  English  commercial  law,  bor- 
rowed from  the  Ordonnance  de  Commerce  many  of  the  principles 
which  adorn  his  judgments. 

But  if  the  fact  that  neither  in  England  nor  in  Canada  is  the 
être  moral  of  a  partnership  recognized,  presents  insuperable  ob- 
stacles in  the  way  of  adopting  the  French  system,  there  is  nothing 
to  prevent  the  placing  the  working  in  harmony  with  the  principles 
of  the  insolvent  law.  Therefore  as  the  insolvent  law  of  Canada 
does  evidently  recognize  the  fact  that  so  soon  as  a  partnership  is 
put  into  insolvency,  the  members  thereof  become  individually  in- 
solvent, the  être  moral  previously  existing  (if  any),  vanishing 
into  thin  air,  the  proper  course  to  follow  would  be  to  hold  in  lieu 
of  a  meeting  of  joint  creditors  and  of  the  separate  creditors  of  the 
partners,  the  whole  voting  en  hloc  for  the  appointment  of  an 
assignee  to  the  joint  estate^  as  is  the  practice  at  present,  for  the 

*  Griffith  &  Holmes,  p.  280,  and  auth.  cited,  note  (c;. 
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creditors  of  each  partner,  viz.  the  joint  creditors  of  the  firm  and 
his  separate  creditors  to  vote  at  such  meeting  for  the  appointment 
of  an  assignee  to  each  estate,  and  in  the  event  of  the  same  assignee 
not  being  appointed  to  the  estates  of  all  the  partners,  such  assig- 
nees to  hold  jointly  the  assets  of  the  firm  in  trust  for  the  joint 
creditors. 

3o.  The  difficulties  which  surround  the  making  of  a  valid  deed 
of  composition  and  discharge  in  matters  of  partnership  are  trace- 
able to  the  rule  already  discussed  of  "  to  each  estate  the  payment 
of  its  own  debts  by  privilege."  Under  the  English  system,  in  the 
words  of  a  recent  writer  on  Composition  Deeds,  "  the  effect  of  these 
decisions  on  composition  deeds  is  to  render  it  doubtful  whether 
any  valid  deed  can  be  made  by  a  member  of  a  partnership  if  ha 
has  separate  creditors,  if  the  deed  operates  as  a  release  of  debts."* 

The  first  principle  maintained,  as  already  shewn,  ante  p.  182, 
was  that  perfect  equality,  so  far  as  the  composition  was  concerned, 
should  reign  amongst  all  the  creditors  of  the  insolvent  or  insol- 
vents entering  into  such  deed,  consequently  when  two  persons 
who  had  been  in  partnership  together  entered  into  a  deed  of 
composition  and  discharge  with  their  creditors,  the  joint  creditors 
of  the  firm  and  the  separate  creditors  of  each  partner  had  to 
become,  in  requisite  majority,  parties  to  the  deed,  and  all  receive 
the  same  composition  rate,  although  the  different  estates  were  of 
different  values.     Thus  A  &  6  were  partners  and  became  bank- 
rupt.    The  joint  estate  was  worth  10s.  in  the  £  of  the  liabilities, 
A's  private  estate  5s.  in  the   £,    and   B*s  private  estate  2s. 
in  the  £  on  its  liabilities.     Wound  up  in  bankruptcy,  the  joint 
creditors  would  receive  say  10s.,  A's  creditors  5s.,  and  B's  2s. 
in  the  £.     But  if  the  partners  wished  to  execute  a  joint  deed 
of  composition  and  discharge  with  their  creditors  and  recover 
their  joint  and  separate  estates,  the  composition  based  upon  the 
aggregate  value  of  the  estates  would  entail  a  loss  upon  the  joint 
and  in  all  probability  confer  a  benefit  on  the  separate  creditors. 
In  justification  of  the  ruling  it  was  pretended  that  the  value  oi 
the  estates  should  not  be  the  measure  of  the  composition,  as  a 
third  person  might  pay  a  composition  in  order  to  free  the  bank- 
rupt from  his  liability  to  his  creditors,f  and  thereby  creditors 
might  obtain  a  larger  dividend  than  if  the  estate  were  wound  up 

*  Sills  on  Com.  Deeds,  p  20. 

t  Walker  vs.  Nevill,  3  H.  &  C.  416. 


416  DEEDS  OF  COMPOSITION  AND  DISCHARGE. 

in  bankruptcy.  But  experience  shows  clearly  that  as  a  general 
rule  the  value  of  the  estate  is  the  measure  of  the  composition, 
and  creditors  expect  to  receive  from  their  debtors  entering  into 
a  composition  with  them  as  nearly  as  possible  the  value  of  the 
estate,  be  it  separate  or  joint,  on  which  they  have  privileged 
claims,  a  small  deduction  being  made  for  the  expenses  of  reali 
zation.  If  then  the  rule  in  matters  of  bankrupt  partnerships  that 
each  estate  is  to  pay  its  own  debts  by  privilege  is  to  be  maintained, 
our  law  in  the  matter  of  composition  and  discharge  requires  reform 
to  place  it  in  harmony  with  the  other  portions  of  the  Insolvent 
Act. 

As  the  law  at  present  stands  it  would  seem  as  if  in  the  cases 
of  insolvent  partnerships  but  two  courses  are  open  to  the  insol- 
vents and  their  creditors. 

lo.  To  place  the  creditors  of  the  firm  and  the  separate  credi- 
tors of  the  partners  on  the  same  footing  as  regards  the  composi- 
tion, the  majority  of  creditors  in  such  case  being  the  requisite 
majority  in  number  and  value  of  all  such  creditors  regarded  but 
as  one  masse.^ 

2o.  To  treat  each  partner  as  individually  insolvent,  the  deed 
of  composition  and  discharge  being  entered  into  between  him  and 
the  joint  creditors  and  his  own  separate  creditors,  all  being  placed 
upon  the  same  footing  as  regards  the  composition.  The  said 
deed  not  to  contain  any  reconveyance  of  either  estate  to  the 
insolvent,  but  be  merely  a  discharge  from  his  liabilities,  the 
estates  to  remain  in  insolvency.  In  such  case,  a  sale  of  any  or 
all  of  the  estates  might  be  effected  to  the  insolvent  after  his 
discharge  under  the  provisions  of  §42. 

By  adopting  the  course  lastly  pointed  out,  the  commission  of 
injustice  would  be  avoided  and  the  difficulties  now  surrounding 
composition  and  discharge  in  matters  of  partnership  be  remoTcd. 

William  H.  Kebb. 
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The  increased  intercourse  between  the  different  Provinces  of 
the  Dominion  brought  about  by  Confederation,  renders  desirable 
a  more  general  knowledge  of  the  differences  between  them  in  the 
laws  regulating  the  ordinary  transactions  of  life.  The  business 
man  from  Ontario  would  be  very  apt  to  suppose  that  what  he 
could  do  and  would  do  in  Ontario  would  under  similar  circum- 
stances be  a  rule  of  conduct  for  him  in  Nova  Scotia  and  New 
Brunswick.  The  same  of  the  business  man  from  Nova  Scotia  or 
New  Brunswick  in  Ontario.  Called  by  the  pursuits  of  trade  to 
take  up  his  temporary  or  permanent  residence  in  one  of  the 
provinces  other  than  that  in  which  he  had  been  previously  living, 
it  is  important  to  know  how  the  wealth  he  is  accumulating  may 
be  disposed  of  by  himself;  or  if  he  failed  to  will  it,  how  tho 
law  would  do  it  for  him.  There  are  few  things  more  ruinous 
to  the  peace  of  families  than  a  disputed  will  ;  few  more  condu- 
cive to  the  well-being  of  a  people  than  a  judicious  law  of  intes- 
tacy. It  is  proposed  to  examine  the  provisions  made  in  Ontario, 
New  Brunswick,  and  Nova  Scotia  in  these  respects. 

FIRST   AS   TO   WILLS. 

In  New  Brun&wicky  a  testator  may,  by  his  will,  dispose  of  all 
property,  and  rights  of  property,  real  and  personal,  in  possession 
or  expectancy,  corporeal  or  incorporeal,  contingent  or  otherwise, 
to  which  he  is  entitled,  either  in  law  or  equity,  at  the  time  of  the 
execution  of  his  will,  or  to  which  he  may  expect  to  become*  at 
'any  time  entitled  or  be  entitled  to  at  the  time  of  his  death, 
whether  such  rights  or  property  have  accrued  to  him  before  or 
after  the  execution  of  his  will. 

In  Nova  Scotia,  the  same. 

In  Ontario,  there  is  no  provision  of  this  general  character,  but 
by  the  Consolidated  Statutes  of  Upper  Canada,  chapter  82, 
section  11,  real  estate,  acquired  subsequently  to  the  execution  of 
a  will,  would  pass  under  a  devise  conveying  such  real  estate  as 
testator  might  die  possessed  of. 

In  New  Bncnswick  and  Nova  Scotia,  a  testator  must  be 
twenty-one  years  of  age. 
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In  Ontario,  there  is  no  provision  to  this  effect. 

In  Nova  Scotia,  a  married  woman  may,  with  the  consent  of 
her  husband  testified  in  writing,  make  a  will  of  her  personal 
property  ;  a  will  of  real  and  personal  property  to  which  she  may 
be  entitled  in  her  own  right,  or  for  her  separate  use,  and  wills  ia 
a  representative  character.  The  last  three,  not  in  the  language 
of  the  statute  having  the  husband's  assent  appended  to  the 
clause. 

It  is  presumed  there  must  have  been  in  Nova  Scotia  some 
judicial  construction  upon  this  section. 

In  New  Brunswick,  a  married  woman's  right  to  make  a  will 
is  left  exactly  as  it  was  before  passing  of  the  Act,  chapter  110, 
1st  volume  Revised  Statutes,  1854,  and  the  husband's  assent  is 
therefore  requisi^,  except  in  case  of  desertion  by  her  husband, 
when  the  right  of  disposal  of  property  acquired  by  herself  after 
desertion  without  his  assent,  might  be  presumed  from  3rd  section, 
chapter  114,  1st  volume  Revised  Statutes  *'of  the  real  and  per- 
"  sonal  property  of  married  women." 

On  this  latter  point,  however,  all  doubt  has  since  been  removed, 
and  the  power  greatly  extended  by  Act  of  1869,  chapter  33rd. 

In  Ontario,  it  is  specifically  enacted  that  after  the  4th  May, 
1859,  a  married  woman  may  make  a  will,  in  presence  of  two 
witnesses — neither  of  whom  is  her  husband — of  her  separate 
property,  real  and  personal,  to  her  children,  and  failing  issue, 
then  to  her  husband,  or  as  she  may  see  fit,  as  if  sole  ;  but  hus- 
band's tenancy  by  the  courtesy  is  not  to  be  affected.  Consoli- 
dated Statutes,  Upper  Canada,  794,  22  Vict.,  chapter  73,  section 

15. 

The  mode  of  the  execution  of  wills  in  New  Brunswick  and 

Nova  Scotia  is  the  same.  They  must  be  in  writing,  executed  by 
the  testator  at  the  foot  thereof,  or  his  signature  thereto  acknow- 
ledged by  him  in  the  presence  of  two  witnesses,  present  at  the 
same  time,  and  attesting  in  his  presence  and  the  presence  of  each 
other  ;  but  in  New  Brunswick,  there  is  a  further  provision  that 
though  not  signed  at  the  foot  thereof,  its  execution  shall  be 
deemed  good,  if  it  be  apparent,  from  the  will  and  position  of  the 
signature,  or  from  the  evidence  of  the  witnesses  thereto,  that 
testator  intended  it  as  his  last  will. 

In  Ontario,  there  is  no  general  statute  as  in  Nova  Scotia  and 
New  Brunswick,  with  reference  to  wills;  but  in  the  Consolidated 
Statutes,  Upper  Canada,  chapter  82,  section  13,  it  is  provided 
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that  any  n^ills  aflfeoting  lands,  executed  after  6th  March,  1834, 
in  the  presence  of  and  attested  by  two  witnesses,  shall  be  as  valid 
as  if  in  the  presence  of  three,  and  attested  by  three,  and  it  is 
sufficient  if  such  witnesses  subscribe  in  presence  of  each  other, 
though  not  in  the  presence  of  the  testator  ;  in  this  latter  respect 
differing  from  the  laws  of  the  other  Provinces  as  well  as  from  the 
law  of  England. 

The  Imperial  Act  of  7th,  William  IV.  and  1st,  Victoria, 
chapter  26,  in  amendment  of  the  law  with  respect  to  wills,  puts 
an  end  to  the  power  existing  under  the  pre-existing  law,  which 
infants  male  at  14,  and  infants  female  at  12,  had  of  disposing  by 
will  of  personal  property  (vide  Jarman)  ;  but  as  this  Statute  does 
not  operate  in  Canada,  and  there  is  no  local  Act  on  the  subject, 
the  law  in  this  respect,  in  Ontario,  differs  from  the  law  in  New 
Brunswick  and  Nova  Scotia. 

In  New  Brunswick  and  Nova  Scotia,  soldiers  in  service  and 
seamen  at  sea  may  dispose  of  their  personal  estate  as  before,  and 
in  Ontario,  by  section  83,  chapter  16,  the  Act  regulating  Surrogate 
Courts,  the  same  provision  is  made  with  reference  to  soldiers  and 
seamen,  with  addition  that  no  nuncupative  will  made  after  that 
Act  came  in  force  should  be  good  (5th  December,  1859)  ;  this 
latter  provision  was  not  necessary  in  New  Brunswick  and  Nova 
Scotia,  as  it  was  there  enacted  that  all  wills  should  be  in  writing, 
saving  the  exception  just  named. 

In  New  Brunswick  and  Nova  Scotia,  wills  executed  as  provided 
under  their  Statutes,  are  valid  without  publication. 

In  Ontario,  there  is  no  such  statutory  provision.  (Memo.  It 
has  been  held  in  England  that  it  is  not  necessary — though  Hard- 
wick,  Chancellor,  had  previously  decided  that  it  was — of  freehold 
lands.     Vide  Jarman,  1st  volume,  74.) 

In  New  Brunswick  and  Nova  Scotia,  incompetency  of  witnesses 
(by  reason  of  interest  arising  from  devise  or  legacy)  to  the  execu- 
tion of  the  will  has  been  removed.  The  will  is  not  thereby  ren- 
dered invalid  or  incapable  of  proof.  The  witnesses  are  admitted, 
and,  if  proved,  the  will  is  declared  valid  ;  but  the  devise  or  legacy 
is  made  void,  even  if  it  be  to  the  husband  or  wife  of  witness. 

In  Ontario,  there  is  no  sta^tutory  provision  of  this  character 
(the  Act,  chapter  13,  1869,  of  the  Ontario  Legislation  to  amend 
the  Law  considered  below)  ;  and  while  the  Imperial  Act  25th 
George  II.,  chapter  6,  which  makes  void  the  devise  or  legacy  to 
the  witness  himself  is  in  operation  in  Ontario^  the  1st  Victoria, 
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chapter  26,  extending  the  same  consequence  to  a  deyifie  to  the 
wife  or  husband  of  the  witness,  is  not. 

In  New  Brunswick,  creditors,  whose  debts  are  by  the  will 
charged  upon  the  est^^te,  are  not  incompetent  as  witnesses. 

In  Nova  Scotia,  similar  provision. 

In  Ontario,  none,  but  would  come  in  under  George  II.,  chap, 
ter  6. 

In  New  Brunswick,  no  witness  is  rendered  incompetent  by  rea- 
son of  his  being  declared  executor. 

In  Nova  Scotia,  the  same. 

In  Ontario,  no  similar  provision. 

In  both  New  Brunswick  and  Nova  Scotia,  objections  as  to  the 
competency  of  witnesses  in  all  legal  proceedings  (and,  therefore, 
necessarily  in  the  proof  of  wills)  arising  from  interest  or  crime 
have  long  been  removed  by  the  Acts  allowing  parties  to  a  cause 
to  be  witnesses  ;  but  thpse  Acts  in  no  way  affect  the  provisions  in 
the  Acts  relating  to  wills  which  declare  legacies  and  devises  to 
such  parties  void. 

In  Ontario,  the  law  on  this  subject  is  apparently  in  a  some- 
what anomalous  position.  There  are  no  such  provisions  relating 
to  wills  in  any  of  the  statutes  which  refer  to  wills,  and  it  may  be 
a  question  whether  under  the  Act  passed  by  the  Ontario  Legis- 
lature in  December,  1869,  entitled  :  **  An  Act  to  amend  the  Law 
of  Evidence  in  Civil  Cases,"  which  removes  the  incompetency  of 
witnesses  arising  from  crime  or  interest,  the  difficulty  of  the 
question  would  be  removed. 

Under  the  English  Law  as  prevailing  before  1st  Victoria, 
chapter  26,  whether  a  will  of  freehold  estate  attested  by  a  witness 
whose  wife  or  husband  had  an  interest  in  the  will  as  devisee  or 
legatee,  would  be  invalid  or  not,  was  to  some  degree  uncertain, 
though  if  the  devise  or  legacy  had  been  to  the  witness  himself, 
under  25th  George  II,  chapter  6,  the  doubt  as  to  the  invalidity 
is  removed,  because  it  clearly  makes  him  competent,  and  declares 
the  devise  or  legacy  void.  The  Statute,  1st  Victoria,  chapter 
26,  repealed  the  25th  George  II,  chapter  6,  except  as  to  the 
Colonies  in  America,  extended  the  removal  of  the  incompetency 
of  the  witness,  and  the  forfeiture  of  the  devise  çnd  legacy  to  the 
husband  or  wife  of  the  witness  as  well  as  to  the  witness  himself, 
end  to  personal  estate  as  well  as  to  real  estate  (it  having  been 
decided  that  the  25th  George  IT,  chapter  6,  did  not  extend  to 
wills  of  personal  estate),  bn^t  the  Ist  Victoria,  chapter  26,  is  no^ 


WILLS  AND  INTESTACT.  421 

in  force  in  Ontario,  and  equivalent  provisions  to  those  in  New 
Brunswick  and  Nova  Scotia  have  never  been  enacted  in  Ontario. 
The  Statute  of  Ontario  of  December,  1869,  which  admits  an 
interested  witness  to  give  evidence,  says  nothing  about  devises  or 
legacies  to  witnesses  to  wills  being  void.     Thus,  in  the  absence 
of  any  knowledge,  as  to  what  may  have  been  doi\e  by  the  Courts 
of  Upper  Canada  on  this  subject,  it  would  appear  that  on  the 
first  point  as  to  the  validity  or  invalidity  of  a  will  of  freehold, 
witnessed  by  one  to  whose  wife  or  husband  a  devise  or  legacy 
has    been   left  (under  the   Statute,   George   II),  the  question 
remains  open  ;  secondly,  if  the  devise  or  legacy  was  to  the  hus- 
band or  wife  of  the  witness,  it  would  not  be  affected  at  all  if  the 
will  was  sustained  ;  and  thirdly,  it  having  been  decided  that  the 
statute  did  not  apply  to  personal  property,  a  person  directly 
interested  by  a  legacy  to  himself,  or  his  wife,  in  sustaining  a 
will,  may  be  admitted  as  a  witness  to  prove  the  will  creating  the 
interest  without  forfeiting  or  affecting  the  legacy — a  principle 
inconsistent  with  the  policy  of  the  same  Act  (Ontario,  December, 
1869),  which,  while  allowing  parties  to  a  cause,  or  interested  in 
its  results,  to  give  testimony  in  their  own  favour,  yet,  in  an  action 
brought  by  or  against  executors  or  administrators,  excludes  the 
testimony  of  the  survivor,  as  to  what  may  have  been  said  or 
done  to  him  by  the  deceased,  whose  representatives  are  the  other 
party  tg  the  suit  ;  thus,  the  testator  being  dead,  a  claimant  who 
is  a  witness  to  a  will  of  personal   property,  might  prove  the 
document,  giving  to  himself  or  his  wife  £500  ;  but  in  a  suit 
brought  by  him  to  recover  £5  from  the  testator's  estate,  he 
would  not  be  admissible  as  a  witness  to  prove  that  the  testator 
promised  to  pay  him  £5. 

The  Ist  Victoria,  chapter  26,  has  been  substantially  re-enacted 
in  New  Brunswick  and  Nova  Scotia  ;  not  so  in  Ontario. 

The  revocation  of  a  will  by  a  subsequent  marriage,  and  its 
non-revocation  by  a  change  of  circumstances,  or  otherwise,  than 
by  a  will  or  codicil  duly  made,  is  the  same  in  all  tliree  Provinces. 
In  New  Brunswick  and  Nova  Scotia,  obliterations,  interline- 
ations, or  alterations  made  in  a  will  after  its  execution  (except 
when  the  words  or  effect  of  the  will  before  alteration  is  not 
apparent)  shall  have  no  effect,  unless  alteration  is  executed  as 
required  for  a  will;  and  no  will  or  codicil  which  has  been  revoked 
is  to  be  revived,  otherwise  than  by  a  duly  executed  will  or  codicil 
reviving  it. 
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In  Ontario  no  saob  provisions. 

In  all  three  Provinces,  a  conveyance  of  a  part  of  an  estate 
made  after  the  execution  of  a  will,  is  not  to  affect  the  operation 
of  the  will  upon  the  part  not  conveyed. 

In  Ontario  and  New  Brunswick,  both  with  reference  to  real 
and  personal  estate,  the  will  is  to  be  construed  as  if  executed 
immediately  before  the  death  of  the  testator. 

In  Nova  Scotia  the  same  provision  exists,  and  there  is  also  a 
clause  that  executors  are  to  be  trustees  for  the  conveyance  of  real 
or  personal  property  contracted  to  be  sold,  though  the  same  may 
have  been  disposed  of  in  the  will. 

In  New  Brunswick  and  Ontario,  there  is  no  clause  of  this 
latter  character.  Such  a  case  would  be  lefb  to  the  operation  o£ 
law  either  by  a  bill  for  specific  performance,  or  an  action  on  the 
contract  for  damages. 

In  New  Brunswick  and  Nova  Scotia,  specific  provisions  are 
made,  that  devises  failing,  become  part  of  the  residuary  estate; 
a  devise  of  freehold  to  comprehend  leasehold,  when  no  freehold 
existed  answering  the  description  in  the  will  ;  and  the  provisions 
with  reference  to  the  execution  of  powers  of  appointment  as  to 
real  and  personal  estate  are  the  same  in  both  Provinces. 

In  Ontario,  none. 

In  all  three  Provinces  it  is  provided  that  devises  of  real  estate 
without  words  of  limitation,  pass  the  freehold  or  the  entire  estate 
of  the  testator,  unless  the  contrary  clearly  appears  from  the  will. 

In  New  Brunswick  and  Nova  Scotia,  similar  provisions  with 
reference  to  the  lapsing  of  estates-tail  or  quasi-entail,  in  case  of 
the  death  of  the  devisee  during  the  lifetime  of  the  testator,  leav- 
ing inheritable  issue,  are  made,  declaring  that  such  devise  shall 
not  lapse,  but  take  effect  as  if  the  death  of  the  devisee  had 
happened  immediately  after  the  death  of  the  testator. 

In  Ontario,  none. 

In  New  Brunswick,  there  is  an  express  provision  that  a  devise 
of  real  estate  to  a  trustee  without  any  express  limitation  of  the 
estate  to  be  taken  by  him,  and  without  any  remainder  over  after 
the  trust  has  been  executed,  shall  vest  in  the  trustee  the  fee 
simple  or  other  entire  legal  estate  of  the  testator,  and  not  an 
estate  determinable  afler  the  trust  has  been  satisfied. 

In  Nova  Scotia  and  Ontario  there  is  no  such  provision. 

In  New  Brunswick  and  Nova  Scotia,  provision  is  made  that  a 
devise  to  a  child,  who  dies  in  the  lifetime  of  the  testator  leaving 
issue,  shall  enure  to  the  benefit  of  the  issue. 
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In  OniariOf  none. 

In  New  Brunswick  and  Niroa  SooHay  provisions  are  made  for 
the  oonstruction  of  the  words  in  a  will. 

In  Ontario,  none. 

In  the  three  Provinces,  wills  affecting  lands  must  be  registered  ; 
but  the  term  within  which  a  subsequent  purchaser  may  be  affect- 
ed bj  the  non-registration  varies  in  each. 

In  New  Brunswick f  if  there  has  been  suppression,  or  conceal- 
ment, or  delay  arising  from  the  will  being  contested,  under  certain 
circamstances  the  term  varies  from  six  months  to  three  years. 

In  Ont-arioy  under  the  Registry  Act,  1868,  chapter  20,  to  affect 
subsequent  purchasers,  wills  must  be  registered  within  twelve 
months  next  after  the  death  of  the  devisor,  testator  or  testatrix, 
or  in  case  the  devisee  is  disabled  from  registering  the  will  within 
the  said  time,  by  reason  of  its  being  contested,  or  other  inevitable 
difficulty,  without  his  or  her  wilful  default  or  neglect,  then  within 
twelve  months  after  attainment  of  the  will  or  probate,  or  removal 
of  the  impediment  preventing  the  registration. 

In  Nova  Scotia  there  are  no  exceptions  or  provisions  of  this 
character  ;  but  there  is  a  provision,  that  for  the  suppression  of  a 
will,  there  shall  be  a  forfeiture  of  £5  for  every  month  **  the  of" 
fender  shall  suppress  a  will  after  the  lapse  of  the  first  thirty  days." 
(Section  28.) 

In  New  Brunswick,  there  is  the  same  penalty  of  £5  for  any 
person  guilty  of  suppressing  a  will,  in  the  Act  regulating  Courts 
of  Probate  ;  or  if  the  executor  does  not  prove  and  cause  the  will 
to  be  registered,  or  renounce  his  executorship  within  thirty  days 
afler  the  death  of  the  deceased  without  just  excuse  for  the  default. 

In  all  three  Provinces,  stealing  or  fraudulently  suppressing  or 
destroying  a  will  is  provided  for  under  the  head  of  Crimes. 

In  Quebec  the  law  respecting  Wills  is  in  part  laid  down  in  the 
Civil  Code  as  follows  : — 

Art.  831.  Every  person  of  f^tll  age,  of  sound  intellect,  and  capable 
of  alienating  his  property,  may  diKpose  of  it  freely  by  will,  without 
distinction  as  to  its  origin  or  nature,  either  in  favour  of  his  consort  or 
of  one  or  more  of  bis  children,  or  of  any  other  person  capable  of  ac- 
quiring  and  possessing,  and  without  reserre,  restriction,  or  limitation  ; 
saying  the  prohibitions,  restrictions,  and  causes  of  nullity  mentioned 
in  this  code,  and  all  dispositions  and  conditions  contrary  to  public 
order  or  good  morals. 

Art.  184.  A  wife  may  make  a  will  without  the  authorization  of  her 
husband. 
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Art.  842.  Wills  may  be  made  :  1.  In  notarial  or  anthentic  form; 
2.  In  the  form  required  for  holograph  wills  ;  3.  In  writing  and  in 
presence  of  witnesses,  in  the  form  derived  from  the  laws  of  England. 

Art-.  843.  Wills  in  notarial  or  authentic  form  are  received  before 
two  notaries,  or  before  a  notary  and  two  witnesses  ;  the  testator,  in 
their  presence  and  with  them,  signs  the  will  or  declares  that  he  can. 
not  do  so,  after  it  has  been  read  to  him  by  one  of  the  notaries  in  pre- 
sence of  the  other,  or  by  the  notary  in  presence  of  the  witnesses. 
Mention  is  made  in  the  will  of  the  observance  of  the  formalities. 

Art.  844.  Authentic  wills  must  be  made  as  originals  remaining  with 
the  notary.  The  witnesses  must  be  named  and  described  in  the  will. 
They  must  be  of  the  male  sex,  of  full  age,  and  must  not  be  civilly 
dead,  nor  sentenced  to  an  infamous  punishment.  Aliens  may  serve 
as  witnesses.  The  clerks  and  servants  of  the  notaries  cannot.  The 
date  and  place  of  its  execution  must  be  stated  in  the  will. 

Art.  845.  A  will  cannot  be  executed  before  notaries  who  are  related 
or  allied  to  the  testator  or  to  each  other,  in  the  direct  line,  or  in  the 
degree  of  brothers,  uncles,  or  nephews.  The  witnesses,  however,  may 
be  related  or  allied  to  the  testator,  to  the  notary,  or  to  one  another. 

Art.  849.  Wills  mads  in  Lower  Canada,  or  elsewhere,  by  military 
men  in  active  service  out  of  garrison,  or  by  mariners  during  voyages, 
on  board  ship,  or  in  hospital,  which  would  be  valid  in  England  as 
regards  their  form,  are  likewise  valid  in  Lower  Canada. 

Art.  850.  Holograph  wills  must  be  wholly  written  and  signed  by 
the  testator,  and  require  neither  notaries  nor  witnesses.  They  are 
subject  to  no  particular  form.  Deaf  mutes  who  are  sufficiently  edu. 
cated,  may  make  holograph  wills,  in  the  same  manner  as  other  persons 
who  know  how  to  write. 

Art.  851.  Wills  made  in  the  form  derived  from  the  laws  of  Eng- 
land (whether  they  affect  moveable  or  immoveable  property),  must 
be  in  writing,  and  signed  at  the  end  with  the  signature  or  mark  of 
the  testator,  made  by  himself  or  by  another  person  for  him  in  his 
presence,  and  under  his  express  direction  (which  signature  is  then  or 
subsequently  acknowledged  by  the  testator  as  having  been  subscribed 
by  him  to  his  will  then  produced,  in  presence  of  at  least  two  compe- 
tent witnesses  together,  who  attest  and  sign  the  will  immediately,  in 
presence  of  the  testator  and  at  his  request.  Females  may  serve  as 
attesting  witnesses,  and  the  rules  concerning  the  competency  of  wit- 
nesses are  the  same  in  all  other  respects  as  for  wills  in  authentic  form- 
Art.  853.  In  wills  made  in  the  last  mentioned  form,  legacies  made 
to  any  of  the  witnesses,  or  to  the  husband  or  wife  of  any  such  witness, 
or  to  any  relations  of  such  witness  (in  the  first  degree)  are  void,  but 
do  not  annul  the  other  provisions  of  the  will.  The  competency  of 
testamentary  executors  to  serve  as  witnesses  to  such  wills,  is  subject 
to  the  same  rules  as  in  wills  in  authentic  form. 

Art.  84a.  Legacies  made  in  fsvoor  of  the  notaries  or  witnesses, 
ot  to  the  wife  of  any  such  notary  or  witness,  or  to  any  relation  of 
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Bach  Hoiftry  or  witness  in  the  first  degree,  are  roid,  but  do  not  annul 
the  other  provisions  of  the  will.  Testamentary  executors,  who  are 
neither  benefitted  nor  compensated  by  the  will,  may  serve  as  witnesses 
to  its  execution. 

Art.  2098.  All  acts  inter  vivos^  conveying  the  ownership  of  an  im- 
moveable, must  be  registered  at  length  or  by  memorial.  In  default 
of  such  registration,  the  title  of  conveyance  cannot  be  invoked  against 
any  third  party  who  has  purchased  the  same  property  from  the  same 
vendor  for  a  valuable  consideration  and  whose  title  is  registered. 

Kegistration  has  the  same  effect  between  two  données  of  the  same 
immoveable. 

Every  conveyance  by  will  of  an  immoveable  must  be  registered 
either  at  length  or  by  memorial  with  a  declaration  of  the  date  of  the 
death  of  the  testator. 


SECONDLY  AS  TO  INTESTACY. 

Real  and  Personal  Estate, 

In  New  Brunswick,  the  Act  regulating  Intestate's  Estates  iâ 
extremely  short. 

2l8t  Vic,  cap.  26,  as  explained  by  22  Vic,  cap.  25,  A.D. 
1858  and  1859. 

As  to  Real  Estate, 

The  Real  Estate  is  to  be  divided  equally  (regard  being  had  to 
advancements  made  before  his  death  by  the  Intestate,  so  as  to  make 
all  equal)  amongst  the  children  or  their  legal  representatives,  in- 
cluding in  the  distribution,  children  of  the  half  blood,  reserving 
the  widow's  right  as  dower. 

In  case  there  be  no  children  of  the  Intestate,  then  the  next  of 
kindred  in  equal  degree  and  their  representatives. 

The  Personal  Estate  (1st  Vol.  Rev.  Stat.  283,)  is  apportioned 
one-third  (J)  to  widow,  residue  in  equal  proportions  among  child- 
ren and  their  representatives  (^per  stirpes^.  The  heir-at-law, 
notwithstanding  an  advancement  to  him  of  Real  Estate  by  Intes- 
tat<e  in  his  lifetime,  shall  nevertheless  receive  an  equal  share  with 
the  other  children  ;  but  any  other  child  having  received  any  such 
advancement,  shall  be  entitled  only  to  such  equal  share,  deducting 
the  value  of  his  advancement. 

(Memo,)  This  is  the  only  difference  at  present  existing  in  favor 
of  the  heir-at-law,  and  probably  escaped  attention  when  21st  Vic, 
cap.  26,  was  passed.)  If  there  be  no  children,  or  legal  represen- 
tatives of  them,  one-half  goes  to  the  widow,  the  residue  equally 
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to  next  of  kin,  in  equal  degree,  and  their  representatives  ;  bnt  no 
representation  among  collaterals  after  brother's  and  sister*i 
children. 

If  no  widow,  equally  among  children,  and  if  no  widow  and  no 
children,  to  next  of  kin  in  equal  degree.  (Same  as  22,  23  Char- 
les II,  cap.  10,  as  explained  by  29  Charles  II,  cap.  30.) 

If  after  the  death  of  the  father,  any  of  his  children  shall  die 
in  the  lifetime  of  the  mother,  intestate  without  wife  or  children, 
every  brother  and  sister  and  their  representatives  shall  have  equal 
share  with  the  mother.  (Same  as  1st  James  II;  cap.  11,  differing 
in  this  respect  from.  Real  Estate.) 

In  Ontario.  Con.  Stat.  cap.  82,  p.  829.  The  Real  Estate, 
in  case  of  Intestacy,  goes  : 

1st.  To  children  and  their  representatives,  per  stirpes  in  equal 
parts. 

2nd.  If  Intestate  dies  without  descendants,  leaving  a  father, 
the  estate  will  go  to  the  father,  unless  the  Intestate  acquired  it 
on  the  part  of  the  mother,  and  she  be  living,  and  if  such  mother 
be  dead,  then  the  estate  so  acquired  goes  to  the  father  for  life,  re- 
version to  the  brothers  and  sisters  ;  if  no  brothers  or  sisters,  or 
descendants,  &c.,  to  father  absolutely. — Sec.  27. 

If  Intestate  die  without  descendants,  and  without  a  father  (or 
a  father  entitled,  as  under  the  last  section),  and  leaving  a  mother, 
and  a  brother  or  sister,  then  the  estate  goes  to  the  mother  for  life, 
reversion  to  the  brother  or  sister,  or  their  descendants,  &c.  ;  and 
if  no  brother  or  sister,  or  descendants  of  any,  then  to  mother  ab- 
solutely.— Sec.  28. 

If  Intestate  dies  without  descendants,  and  without  father  or 
mother,  then  estate  goes  to  brothers  and  sisters,  and  their  descen- 
dants, per  stirpes^  however  remote. — Sects.  29,  30,  31. 

If  no  heirs,  under  any  of  the  preceding  sections,  then  the  estate, 
if  acquired  on  the  father's  side,  shall  go  to  the  brothers  and 
sisters  of  the  father  of  the  Intestate,  and  their  descendants,  in 
equal  shares,  per  stirpes  (or  their  descendants)  ;  and  if  none  on 
the  father's  side,  then  to  those  on  the  mother's  side. — Sects.  32, 
33. 

If  the  estate  should  have  come  on  tho  mother's  side,  failing 
heirs,  &c.,  then  to  the  brothers  and  sisters  of  the  mother,  and 
their  descendants,  per  stirpes,  in  equal  shares,  &o.  ;  and  if  none 
on  the  mother's  side,  then  to  those  on  the  father's  side. — Sect.  34. 
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If  acquired  neither  on  father  or  mother's  side  (failing  tU  ante), 
then  estate  shall  go  to  brothers  and  sisters  of  father  and  mother; 
alike,  and  their  representatives,  per  stirpes, — Sec.  35. 

Half-blood  succeeds  with  whole-blood. — Sec.  36. 

And,  failing  heirs,  under  all  those  Sections,  the  estate  goes  to 
next  of  kin,  according  to  the  rules  of  the  English  Statute  of  Dis- 
tribution of  Personal  Estate. — Sec.  37. 

Posthumous  children  to  inherit  as  if  born  in  lifetime. — Sec.  39. 

WWh  respect  to  Real  Estate, 

The  law  of  New  Brunswick  differs  from  that  of  Ontario  in 
this,  that  while  the  Law  of  Ontario,  in  case  of  failure  of  lineal 
descendants,  provides,  specifically,  that  the  estate  shall  go  to  the 
father  or  mother,  or  their  representatives,  quoadj  the  fact,  from 
whom  the  estate  may  have  been  derived  ;  the  New  Brunswick 
Law  simply  provides,  ^'that  in  case  there  be  no  children  of  the 
"Intestate,  then  it  shall  go  to  the  next  of  kindred,  in  equal 
"  degree,  and  their  representatives." 

The  next  of  kindred  would  be  determined  by  the  Civil  Law, 
and  is  the  same  as  in  the  distribution  of  Personal  Estate,  (under 
22nd  and  23rd  Charles  II.,  cap.  10,  as  explained  by  29,  Charles 
II.,  cap.  30  in  England,  and  in  New  Brunswick  by  1st  vol.  Kevd. 
Stat.,  page  283).  And,  therefore,  the  mother,  as  well  as  the 
father,  would  conjointly  succeed  to  the  Real  Estate  of  the  de- 
ceased (inasmuch,  as  they,  being  next  of  kin  in  equal  Segree, 
would  succeed  to  the  Personal  Estate  of  the  Intestate,  who,  leav- 
ing no  widow,  died  without  issue,  in  exclusion  of  his  brothers 
and  sisters)  ;  and,  assuming  the  father  was  dead,  she,  being  the 
nearest  of  kin,  according  to  the  Civil  Law,  would  be  entitled  to 
the  whole. 

(The  Stat,  of  1st  James  II.,  cap.  17,  which  provides,  that  the 
father  being  dead,  the  mother,  and  brother  and  sisters,  shall  share 
alike,  applies  only  to  Personal  Estate,  and  in  no  way  alters  the 
Rule  as  to  who  next  of  kin  may  be  under  the  Civil  Law,  so  that 
with  reference  to  Real  Estate  in  New  Brunswick,  the  mother  is  in 
a,  better  position  than  she  is  with  reference  to  Personal  Estate.) 

As  to  Personal  Property/. 

The  Law  in  Ontario  and  New  Brunswick  is  the  same  ;  the 
Stat.  22  &  23  Charles  IL  cap.  30,  modified  by  1st  James  IL, 
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cap.  17,  prevailing  in  Ontario  under  the  Act  respecting  property 
and  Civil  Rights  (chap.  9,  page  30,  Cons  Stat.)  ;  and  in  New 
Brunswick  by  specific  re-enactments  of  their  several  provisions. 

The  Nova  Scotia  law  differs  from  both, — See  Revised  Statutes, 
3rd  series,  747. 

With  reference  to  Real  Estate. 

1st.  It  first  provides  for  an  equal  destribution  among  children 
and  their  descendants,  per  stirpes. 

2nd.  If  no  children,  one  half  of  Real  Estate  goes  to  father; 
the  other  half  to  widow,  in  lieu  of  dower  j  if  no  widow,  all  to 
father. 

3rd.  If  no  children  and  no  father,  one-half  to  widow  ;  the 
other  half,  in  equal  shares,  to  his  mother,  brothers  and  sisters, 
and  their  representatives,  and  failing  all  these,  then  to  next  of 
kin,  in  equal  degree.  If  there  be  no  kindred,  all  to  widow  for 
her  own  use,  if  there  be  one.  Minors  unmarried,  without  father 
or  mother,  property  to  brothers  and  sisters  in  equal  degree. 

The  Civil  Law  to  prevail,  and  half-blood  to  inherit  with  whole- 
blood. 

With  reference  to  Personal  Property. 

1st.  Widow  has  all  her  paraphernalia,  apparel,  ornaments,  ap- 
parel of  minor  children,  and  provisions  for  90  days,  and  such 
other  necessaries  as  shall  be  allowed  by  Judge  of  Probate,  de- 
ceased's wearing  apparel,  to  $40  value,  to  be  distributed  among 
family  by  the  administrator. 

2nd.  Residue  of  Personal  Estate,  after  payment  of  the  debts 
of  deceased,  &c.,  to  be  distributed,  one-third  to  widow,  residue  to 
persons  entitled  to  the  Real  Estate,  and  if  no  widow,  all  residue 
to  the  latter.  (Changed  from  one-half,  R.S.  747,  to  J  by  Amend. 
Stats.,  1865,  chap.  3.) 

3rd.  There  is  a  provision  under  the  Law  relating  to  Intestacy, 
that  a  posthumous  child,  unprovided  for  by  the  Testator  in  bid 
will,  shall  have  the  same  interest  in  the  estate,  both  Real  and 
Personal  of  the  father,  as  if  the  father  had  died  intestate^  and 
for  such  purposes,  all  the  devises  and  bequests  made  in  the  will 
shall  abate  proportionably. 

4th.  Advancements  to  be  taken  into  consideration  in  the 
apportionment,  and  if  exceeding  the  proportion,  that  would  come 
to  the  child  on  a  division,  he  is  to  be  excluded  from  the  division; 
but  cannot  be  called  oa  to  refund. 
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Sth*  AH  gifts  and  grants  are  to  be  deemed  advancements,  if 
stated  to  be  so  made  in  the  gift  or  grant,  if  charged  in  writing 
as  such,  or  acknowledged  in  writing,  or  on  examination  before 
the  Judge  of  Probate  on  oath,  and  not  otherwise. 

6th.  —  Tenancy  by  courtesy,  or  of  a  widow  in  dower,  not 
affected. 

Of  both  Real  and  Personal  Property^  by  amended  Statutes  of 
1865,  chap.  3,  sec.  2. — "  If  a  married  woman  shall  die  intestate, 
"  without  issue  surviving,  one-half  of  the  Real  and  Personal 
"  Estate  owned  by  her,  in  her  own  right,  or  held  by  her  for  her 
"  separate  use,  shall  go  to  her  husband,  and  the  other  half  to  her 
"  father  ;  if  she  have  no  father,  then  to  her  mother,  brothers  and 
"sisters,  in  equal  shares;  and  the  children  of  any  deceased 
"  brother  or  sister,  by  right  of  representation,  and  if  there  be  no 
"  issue,  father,  mother,  brother  or  sister,  or  child  of  brother  or 
'•'sister,  the  whole  shall  go  to  her  husband." 

In  the  Province  of  Quebec  the  law  respecting  Intestacy  is  thus 
laid  down  in  the  Civil  Code  : — 

Art.  62Ô.  Children  or  their  aescendants  succeed  to  their  father  and 
mother,  grandfathers  and  granamothers,  or  other  ascendants,  without 
distinction  of  sex  or  primogeniture ,  and  whether  they  are  the  issue  of 
the  same  or  of  different  marriages.  • 

They  inherit  in  equal  portions  and  by  heads  when  they  are  all  in 
the  same  degree  and  in  their  own  right  ;  they  inherit  by  roots  when 
all,  or  some  of  them,  come  by  representation. 

Art.  626.  If  a  person  dying  without  issue,  leave  his  father  and 
mother,  and  also  brothers  or  sisters,  or  nephews  or  nieces  in  the  first 
degree,  the  succession  is  divided  into  two  equal  portions,  one  of  which 
devolves  to  the  father  and  mother,  who  share  it  equally,  and  the  other 
to  the  brothers  and  sisters,  nephews  and  nieces  of  the  deceased,  ac- 
cording to  the  rules  laid  down  in  the  following  section  : 

Art.  627.  If,  in  the  case  of  the  preceding  article,  the  father  or 
mother  had  previously  died,  the  share  he  or  she  would  have  received 
accrues  to  the  survivor  of  them. 

Art.  629.  In  the  case  of  the  preceding  article,  the  succession  is 
divided  equally  between  the  ascendants  of  the  paternal  line  and  those 
of  the  maternal  line.  The  ascendant  nearest  in  degree  takes  the  half 
accruing  to  his  line  to  the  exclusion  of  all  others. 

Ascendants  in  the  same  degree  inherit  by  heads  in  their  line. 

Art.  630.  Ascendants  inherit,  to  the  exclusion  of  all  others,  pro- 
perty given  by  them  to  their  children  or  other  descendants  who  die 
without  issue,  where  the  objects  given  are  still  in  kind  in  the  succes- 
sion, and  if  they  have  been  alienated,  the  price,  if  still  due,  accrues  to 
such  ascendants. 
Vol.  I.  FF  No.  4. 
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They  also  inherit  the  right  which  the  donee  may  have  had  of  re- 
suming the  property  thus  given. 

Art.  631.  If  the  father  and  mother  of  a  person  dying  without  issue, 
or  one  of  them,  have  survived  him,  his  brothers  and  sisters,  as  well 
as  his  nephews  and  nieces  in  the  first  degree,  are  entitled  to  one-half 
of  the  succession. 

Art.  632.  If  both  father  and  mother  have  previously  died,  the 
brothers,  sisters,  and  nephews  and  nieces  in  the  first  degree,  of  the 
deceased,  succeed  to  him,  to  the  exclusion  of  the  ascendants  and  the 
other  collaterals.  They  succeed  either  in  their  own  right,  or  by  re- 
presentation. 

Art.  633.  The  division  of  the  half  or  of  the  whole  of  the  succession 
coming  to  the  brothers,  sisters,  nephews  or  neices,  according  to  the 
terms  of  the  two  preceding  articles,  is  eflfected  in  equal  portions 
among  them,  if  they  be  all  boiTi  of  the  same  marriage  ;  if  they  be  the 
issue  of  different  marriages,  an  equal  division  Is  made  between  the 
two  lines  paternal  and  maternal  of  the  deceased,  those  of  the  whole 
blood  sharing  in  each  line,  and  those  of  the  half  blood  sharing  each 
in  his  own  line  only.  If  there  be  brothers  and  sisters,  nephews  and 
nieces,  on  one  side  only,  they  inherit  the  whole  of  the  succession  to 
the  exclusion  of  all  the  relations  of  the  other  line. 

Art.  634.  If  the  deceased,  having  left  no  issue,  nor  father  nor 
mother,  nor  brothers,  nor  sisters,  nor  nephews,  nor  neices  in  the  first 
degree,  leave  ascendants  in  one  line  only,  the  nearest  of  such  ascen- 
dants takes  one.half  of  the  succession,  the  other  half  of  which  de- 
volves to  the  nearest  collateral  relation  of  the  other  line.  If,  in  the 
same  case,  there  be  no  ascendant,  the  whole  succession  is  divided 
into  two  equal  portions,  one  of  which  devolves  to  the  nearest  collate- 
ral relation  of  the  paternal  line,  and  the  other  to  the  nearest  of  the 
maternal  line.  Among  collaterals,  saving  the  case  of  representation, 
the  nearest  excludes  all  the  others  ;  those  who  are  in  the  same  degree 
partake  by  heads. 

Art.  935.  Relations  beyond  the  twelfth  degree  do  not  inherit.  In 
default  of  relations  within  the  heritable  degree  in  one  line,  the  rela- 
tions of  the  other  line  inherit  the  whole. 

Art.  636.  When  the  deceased  leaves  no  relations  within  thé  herit- 
able degree,  his  succession  belongs  to  his  surviving  consort. 

Art.  637."  In  default  of  a  surviving  consort,  the  succession  falls  to 
the  Crown. 

Art.  2098.  The  transmission  of  immoveables  by  succession  must  be 
registered  by  means  of  a  declaration  setting  forth  the  name  of  the 
heir,  his  degree  of  relationship  to  the  deceased,  the  name  of  the  latter, 
the  date  of  his  death,  and,  lastly,  the  designation  of  the  immoveable. 

So  long  as  the  right  of  the  purchaser  has  not  been  registered,  all 
conveyances,  transfers,  hypothecs  or  real  rights  granted  by  him  in 
respect  of  such  immoveable  are  without  eff'ect. 

J.  H.  Gbat, 
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CHURCH  AND  STATE. 

In  every  country  and  in  every  age,  among  the  heathen  as  well 
under  the  sway  of  nations  professing  Christianity,  two  powers 
have  almost  continually  disputed  for  supremacy  over  mankind. 
This  endless  struggle  has  lately  been  renewed  before  the  Courts  of 
this  Province  in  an  important  cause  between  the  Catholic  Bishop 
of  Montreal  and  the  Institut  Canadien,  which  has  been  decided 
by  the  recognizance  of  exclusive  ecclesiastical  jurisdiction  in 
spiritual  matters.  The  reader  will  perceive  that  we  allude  to 
the  cause  of  Dame  Henriette  Brown,  widow  Gruibord,  and  the 
Curé  and  Churchwardens  of  the  Parish  of  Montreal.  Passing 
over  the  details  of  this  memorable  conflict,  the  fundamental  point 
was  whether  or  no  the  Catholic  Church — whose  cemeteries  are  by 
ancient  usage  divided  into  two  parts,  one  for  the  burial  of  the 
non-Catholics,  the  other  for  the  burial  of  those  recognized  by  the 
authorities  of  the  Church  as  in  her  communion  at  the  hour  of 
death — ^is  amenable  to  the  civil  tribunals  for  her  refusal  to  bury 
in  the  Catholic  section  (in  consecrated  or  unconsecrated  ground), 
as  also  for  the  motives  of  such  refusal.  A  desire  to  collect  the 
doctrine  established  by  the  judges*  decision  in  this  cav^e  célèbre, 
better  known  under  the  name  of  the  Guibord  case,  has  led  us  to 
examine  in  the  following  articles  the  civil  status  of  all  the  Churches 
in  Canada,  1st  in  spiritual  matters,  and  2nd  in  temporal  and 
mixed  matters. 

I.   IN  SPIRITUAL  MATTERS. 

In  France,  before  the  principles  of  the  Kevolution  of  1793 
came  into  force,  the  ecclesiastical  authorities  of  the  Eoman 
Catholic  Church,  the  only  church  recognized  or  tolerated  by  the 
State,  were  undoubtedly,  and  without  excepting  the  Pope  himself, 
subject  to  the  jurisdiction  of  the  civil  courts  in  matters  purely 
spiritual.  The  French  King,  as  a  Catholic  Prince,  protector  of 
the  faith,  and  eldest  son  of  the  Church,  regarded  himself  as 
supreme  judge  of  the  maxims  and  canons  of  the  Catholic  Church, 
and  consequently  decided  upon  the  validity  of  the  decisions  and 
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decrees  of  the  ecclesiastical  authorities,  upon  appeal  frotn  them  to 
the  civil  tribunals — an  appeal  known  as  V  appel  comme  cPahus 
aux  parlements.  This  controlling  power  was  not  only  claimed 
openly  by  the  civil  authority,  but  was  acquiesced  in  and  supported 
by  the  French  or  Gallican  clergy.  The  articles  of  that  clergy's 
declaration  of  the  19  th  March,  1682,  are  a  complete  proof  of  our 
assertion  : 

Art  4.  Quoique  le  Pape  ait  la  principale  part  dans  les  questions 
de  foi  et  que  ses  décrets  regardent  toutes  les  Eglises  et  chaque  Eglise 
en  particulier,  son  jugement  n'est  pas  irréformable,  si  le  consente- 
ment de  l'Eglise  n'intervient.  Ce  sont  les  maximes  que  nous  avons 
reçues  de  nos  pères  et  que  nous  avons  arrêtés  d'envoyer  à  toutes  les 
Eglises  Gallicanes  et  aux  Evéques  que  le  Saint  Esprit  y  a  établis  pour 
les  gouverner,  afin  que  nous  disions  tous  la  même  chose,  que  nous 
soyons  tous  dans  les  mêmes  sentiments  et  que  nous  tenions  tous  la 
même  doctrine. 

The  decisions  of  the  French  Courts  go  still  farther  than  the 
Declaration  of  1682.  Mr.  Joseph  Doutre,  Q.C.,  of  counsel  in 
the  Guibord  case,  has  gathered  together  in  his  elaborate  argu- 
ment a  great  number  of  decisions  of  the  French  tribunals  of  so 
extraordinary  a  character  that  we  cannot  refrain  from  quoting 
them  as  historical  curiosities. 

Arrets  db  Des  Maisons.  Vo.  Excommunication,  en  1662,  l'Evêque 
de  Clermont  envoya  un  prêtre  avertir  le  Lieutenant  Criminel  et  le 
Procureur  du  Roi  de  ne  point  recevoir  la  communion  pascale,  vu 
qu'ils  avaient  mis  la  main  sur  un  prêtre,  avec  violence  et  blessure, 
pendant  qu'ils  l'arrêtaient  pour  la  commission  d'un  crime.  L'evêque 
leur  faisait  ainsi  intimer  qu'ils  avaient  par  là  encouru  ipso  facto  l'ex- 
communication, mais  il  ne  la  prononçait  pas  lui-même.  Ces  deux 
officiers  prenant  cet  avertissement  comme  une  excommunication  et 
une  entreprise  sur  l'autorité  du  Roi,  interjetèrent  appel  comme  d'abus, 
comme  d'une  excommunication.  L'avocat  général  Bignon  soutint 
l'appel  et  il  s'appuya  d'un  arrêt  dont  l'espèce  était  presque  semblable, 
rendu  au  Parlement  d'Aix,  contre  le  Cardinal  de  Sourdis,  archevêque 
de  la  même  ville,  qui  fut  condamné  à  une  somme  de  2,000  ecus  de 
réparation  envers  un  officier  qu'il  avait  excommunié,  s'il  ne  levait  pas 
l'excommunication  durant  le  même  jour.  La  Cour  reçut  le  Procureur 
Général  appelant  comme  d'abus  de  la  prétendue  excommunication  et 
sur  icelle  appointa  les  parties  au  conseil. 

Arrêts  de  Brillion.  Vo.  Excommunication.  No.  3.  "  Charle- 
magne dans  ses  capitulaires  fait  défense  aux  prélats  d'user  d'excom- 
munication, sans  de  fortes  raisons  et  causes  légitimes. 

(<  Le  Sieur  de  Joinville  écrit  que  le  Roi  St.  Louis,  répondant  à  quel- 
ques prélats  qui  imploraient  son  autorité  pour  maintenir  leurs  corn- 
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rtunications,  dit  :  "  Je  le  ferai  volontiers,  mais  il  faut  que  mes  officiers 
connaissent  si  la  cause  de  l'excommunication  est  légitime." 

"  Sous  le  règne  de  Charles  VI,  le  Parlement  de  Paris  par  arrêt  du 
10  Sept.  1407  déclara  nulle  et  abusive  la  bulle  d'excommunication  de 
Benoit  XIII,  fulminée  contre  ceux  qui  s'opposaient  aux  vacances  et 
aux  annates  qu'il  voulait  exiger  sur  le  clergé  et  ordonna  que  les  ex- 
communiés seraient  absous  et  relaxés. 

"  L'interdit  que  le  Pape  Martin  V  avait  fulminé  contre  la  ville  de 
Lyon  fut  déclaré  nul  et  abusif,  par  arret  de  l'an  1422. 

"Charles  VII,  en  1440  défend  aux  cours  du  Parlement  de  laisser 
publier  des  censures  et  excommunications  contre  les  Pairs  et  Officiers. 

"  L'excommunication  lancée  par  Innocent  VIII  contre  les  habitants 
de  Gand  et  de  Bruxelles  et  autres  flamands,  à  la  sollicitation  même 
de  leur  comte,  fut  déclarée  nulle  par  arrêt  du  Parlement,  le  18  mai, 
1488. 

"Charles  IX  par  l'Ordonnance  d'Orléans,  Art.  18  défend  les  excom- 
munications sinon  pour  crime  et  scandale  public  et  affaires  de  grande 
importance,  et  par  son  édit  de  1571,  il  restreint  les  excommunications 
et  révoque  la  coutume  de  porter  certaines  censures. 

No.  4  Le  Parlement  a  modéré  la  rigueur  des  Canons  en  certains  cas, 
rapportés  au  t.,  1er  p.  79  de  la  bibliothèque  canoniqiie. 

"Avant  que  les  appels  comme  d'abus  fussent  introduits,  si  les 
évêques  abusaient  de  leur  pouvoir  par  des  excommunications  injustes, 
leur  temporel  était  saisi  sous  l'autorité  des  cours  et  eux  condamnés  à 
l'amende. 

No.  5.  Arrêt  du  parlement  de  Provence,  déclarant  que  le  juge 
d'Eglise  ne  peut  excommunier  que  pour  cause  juste  et  de  consé- 
quence. 

No.  9.  Arrêt  du  15  mars  1409  qui  condamne  l'Archevêque  de 
Rheims,  sur  peine  de  saisie  de  son  temporel  de  faire  absoudre  un 
excommunié. 

Arrêt  du  parlement  de  Paris  en  1582,  contre  le  Nonce  du  Pape,  pour 
avoir  excommunié  les  Cordeliers  de  Paris  et  ordre  à  l'archevêque  de 
Paris  de  les  absoudre  a  cautete. 

Arrêt  du  30  juin  1623,  qui  déclare  l'excommunication  prononcée 
par  l'Evêque  d'Angers  contre  son  Grande  Vicaire  abusive,  et  le  con- 
damne à  la  rétracter,  plaçant  son  temporel  sous  saisie  jusqu'à  l'exécu- 
tion de  la  sentence. 

No.  10.  Arrêt  du  6  août  1373,  ordonnant  que  lé  temporel  de  l'Arche- 
vêque de  Rouen  serait  mis  en  la  main  du  Roi  et  exploité  à  son  profit 
jusqu'à  ce  qu'il  ait  levé  les  excommunications. 

Arrêt  du  1  avril  1408,  condamnant  l'Evêque  du  Puy  à  faire  cesser,  à 
peine  de  saisie  de  son  temporel,  ou  tenir  en  suspens  durant  le  procès 
toutes  les  peines  d'excommunication  :  et  quant  à  ceux  qui  sont  morts 
ainsi  excommuniés  et  enterrés  en  terre  profane,  ils  seront  mis  en 
terre  sainte. 

Arrêt  du  parlement  de  Paris  du  15  mars   1409,   par  lequel  l'Arche- 
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vêquc  de  Rheims  ayant  fait  excommunier  Guillaume  Matro  par  affi- 
ches, fut  condamné  à  une  amende  pécuniaire  et  à  le  faire  absoudie  à 
ses  dépens,  à  peine  de  saisie  de  son  temporel. 

Papon  rapporte  un  arrêt  du  parlement  de  Toulouse  du  22  mars  1457, 
qui  condamne  T  Officiai  de  Toulouse  à  révoquer  plusieurs  excommuni- 
cations contre  les  officiers  de  la  cour. 

Arrêt  du  Parlement  de  Paris  du  11  Juillet  1502,  à  la  requête  de 
Louis  Pot,  Evêque  de  Tournay,  ordonnant  que  l'abbé  de  St.  Amant 
sera  contraint  par  emprisonnement  de  sa  personne  à  faire  casser, 
révoquer  et  annuler  à  ses  dépens  les  monitions,  censures  et  procédures 
faites  en  cour  de  Home, — et  qu'il  sera  procédé  par  prise  de  corps  contre 
les  porteurs,  exécuteurs  et  solliciteurs  de  telles  monitions  et  censures 
de  cour  de  Rome. 

Arrêt  du  7  septembre  1503,  déclarant  abusives  certaines  monitions 
et  censures  émanées  de  cour  de  Rome  et  condamnant  l'impétrant  à  les 
faire  casser  à  ses  dépens. 

Arrêt  du  grand  conseil  du  7  juillet  1523,  (après  les  lettres  patentes 
du  roi  François  1er)  cassant  la  sentence  de  l'Archevêque  de  Bordeaux 
qui  excummuniait  les  religieux  de  l'ordre  de  St.  François.  En  exécu- 
tion de  cet  arrêt,  l'Archevêque  révoqua  ses  censures. 

Arrêt  du  Parlejnent  de  Paris  du  7  janvier  1537,  déclarant  que  l'Evêque 
d'Amiens  avait  abusivement  procédé  cessando  à  divinis  à  cause  des 
excommuniés. 

Ajoutons  dit  le  même  auteur,  que  les  incidents  ou  oppositions  qui 
surviennent  à  l'exécution  d'un  Mandement  ou  fulmination,  sont  de  la 
connaissance  du  juge  séculier.  Ainsi  jugé  par  un  arrêt  du  Parlement 
de  Normandie  du  16  janvier  1542. 

Le  32  décembre  1626,  François  de  Lorraine,  évêque  de  Verdun,  ex- 
communie ceux  qui  entreprennent  sur  les  bâtiments  et  droits  de  l'ég- 
lise. Sentence  du  Lieutenant  du  Roi  du  1er  janvier  1627,  autorisant 
l'appel  comme  d'abus  et  ordonnant  que  les  publications  et  affiches 
seront  levées  et  otées.  Excommunication  publiée  par  l'évêque  de 
Verdun  contre  Jean  Gillet,  lieutenant  en  la  justice  royale  pour  avoir 
fait  afficher  la  sentence  contre  son  Monitoire,  le  2  janvier  1627.  Juge- 
ment rendu  le  13  février  1627,  par  le  Parlement  de  Metz,  par  lequel 
les  prétendus  monitoires  et  excommunications  de  l'évêque  de  Verdun 
sont  déclarés  abusifs,  scandaleux  et  remplis  d'imposture  et  faux  faits, 
— ordonné  qu'ils  seront  lacérés  et  brûlés  par  l'exécuteur  de  la  haute 
justice, — et  pour  réparation  d'un  tel  attentat  par  le  dit  évêque  de  Ver- 
dun, il  est  dit  qu'il  sera  mené  sous  bonne  et  sûre  garde  en  la  bastille, 
et  les  revenus  de  ses  bénéfices  mis  sous  la  main  du  roi,  le  Sieur  évêque 
condamné  en  cent  mille  livres  d'amende  et  qu'il  sera  procédé  contre 
ses  complices  par  voie  extraordinaire,  comme  perturbateurs  du  repos 
public. 

Arrêt  du  Parlement  de  Toulouse  du  24  mai  1677,  déclarant  abusive 
l'excommunication  lancée  par  l'évêque  de  Cahors,  contre  la  Dame 
Delon,  pf^rce  qu'elle  refusfvit  (ie  yivre  avec  sow  înari,  qui  la  m^U 
t;raitait, 
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Arrêt  du  Parlement  de  Provence,  du  23  juin  1664,  déclarant  que  le 
juge  d'église  commet  abus  en  excommuniant  un  usurier  condamné 
pour  usure  par  le  juge  laïque. 

Arrêt  du  7  février  1668,  déclarant  abusive  l'excommunication  pro- 
noncée par  l'évêque  d'Amiens  contre  le  doyen  de  l'église  collégiale  de 
Saint-Florent  de  Roye  pour  n'avoir  pas  voulu  quitter  Vétole  devant  lui 
lors  de  sa  visite  dans  la  dite  église. 

Arrêt  du  Parlement  de  Paris  rendu  à  la  demande  faite  le  23  janvier 
1688,  par  l'avocat-général  Talon,  déclarant  abusive  la  bulle  d'In- 
nocent XI  du  12  mai  1687,  sur  laquelle  avait  été  fondée  l'interdiction 
de  l'église  de  St.  Louis  et  des  ecclésiastiques  qui  la  desservaient,  pour 
avoir  admis  à  l'église  le  marquis  de  Laverdin,  ambassadeur  du  Koi  de 
France,  et  lui  avoir  administré  les  sacrements. 

No.  18.  Arrêt  du  Parlement  de  Paris  du  26  janvier  1373,  déclarant 
que,  lorsque  par  censure  la  juridiction  temporelle  est  troublée,  le  Roi 
peut  y  pourvoir  par  ses  officiers. 

Arrêt  de  l'an  1399,  contre  l'Archevêque  de  Rouen  et  contre  l'Arche- 
vêque de  Tours  qui  avaient  excommunié  quelques  officiers  du  Roi. 

Arrêts  des  16  et  26  février  1410,  contre  l'Archevêque  et  l'Archidiacre 
de  Rheims,  par  lesquels  il  est  dit  qu'un  Pair  de  France  ou  Officier  ne 
pouvait  être  excommunié. 

Arrêt  du  17  avril  1707,  déclarant  qu'une  monition  générale  n'attei- 
gnait pas  les  officiers  du  Roi  ni  les  greffiers  pour  les  choses  qu'ils  font 
comme  officiers. 

Arrêt  du  1er  Sept.  1427,  déclarant  que  le  Roi  peut  révoquer  les  en- 
treprises des  évêques  contre  les  Officiers  Royaux,  par  amende  et  saisie 
du  temporel. 

Arrêt  du  22  décembre  1457,  condamnant  l'Archevêque  de  Toulouse 
à  révoquer  plusieurs  excommunications  contre  les  juge,  avocat  du 
Roi  et  Greffier  de  la  Sénéchaussée  et  qu'il  y  serait  contraint  par  la 
saisie  de  son  temporel. 

Arrêt  du  Parlement  de  Toulouse  du  9  Sept.  1599,  par  lequel  l'Evê- 
que  de  Castres  est  condamné  en  deux  mille  ecus,  pour  avoir  excom- 
munié deux  conseillers  de  la  Cour. 

Arrêt  du  Parlement  de  Bordeaux  du  30  Dec.  1606,  condamnant  le 
Cardinal  de  Sourdis,  Archevêque  de  Bordeaux,  à  15,000  livres 
d'amende,  à  prélever  par  la  saisie  et  vente  de  ses  biens  temporels 
pour  avoir  excommunié  les  Officiers  de  la  Cour  et  Officiers  du  Roi,  et 
lui  défendant  de  persister  dans  cette  voie  à  peine  d'encourir  crime  de 
Lèze-Majesté. 

Arrêt  de  1601,  condamnant  l'Archevêque  d'Aix  à  révoquer  l'excom- 
munication qu'il  avait  prononcée  contre  les  Présidents  et  les  officiers 
de  la  Chambre  criminelle  d'Aix  pour  avoir  condamné  à  mort  et  fait 
exécuter  un  homme  trouvé  coupable  de  sodomie. 

Id.  No.  20. 

Arrêt  du  9  avril  1545,  contre  l'Archevêque  de  Bourges  qui  avait  ex- 
communié un  abbé,  pour  refus  de  payer  le  droit  de  procuration  pré^ 
f;eï)du  par    Archevêque^     L'abbé  fut  relaj^é  ad  cantelam. 
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Arret  de  janvier  15G0,  déclarant  abusive  l'excommunication  pro- 
noncée par  POfiicial  de  Noyon,  contre  un  prêtre  qui  était  dans  l'im- 
possibilité de  satisfaire  ses  créanciers — et  sur  un  appel  comme  d'abus 
d'une  excommunication  de  l'Evcque  de  Nevers,  il  fut  jugé  que  les 
censures  de  relevé  sont  abusives. 

Arrêt  du  26  avril  1602,  qui  déclare  abusive  la  suspension  d'une  prê- 
tie  à  divinisj  parcequ'il  ne  payait  pas  ce  qu'il  devait  à  un  autre  prêtre. 

Arrêt  conforme  du  Parlement  de  Bretagne  du  5  septembre  1570. 

Arrêt  entre  Jean  Percevaux,  chanoine  de  Léon,  appelant  comme 
d'abus,  et  Jean  de  la  Truche,  Doyen  de  Nantes,  intimé.  Celui-ci 
obtint  à  Home  contre  l'appelant  une  sentence  qui  l'excommuniait 
faute  de  payer  les  arrérages  d'une  pension  constituée  sur  un  bénéfice, 
défense  à  ses  amis,  jusqu'au  nombre  de  quarante,  de  converser  avec 
lui,  sous  peine  d'excommunication,  mandé  au  Roi  et  aux  Princes 
auctoritate  apoatolica  ut  per  captionem  personXj  ac  honorum  distractionem 
in  hune  insurgant.  Le  Parlement  de  Bretagne,  le  4  septembre  1559, 
déclare  cette  excommunication  abusive  et  ordonne  que,  dans  trois 
mois,  l'intimé  apportera  absolution  de  Rome  sur  peine  de  saisie  de 
son  temporel  et  cependant  l'appelant  pourra  prendre  absolution  ad 
cautelam  de  l'evêque  de  Nantes  ou  de  son  vicaire.  L'intimé  con- 
damné aux  dépens. 

Arrêt  du  Parlement  de  Bretagne  du  12  février  1554,  qui  déclare 
abusive  la  commission  de  l' Officiai  de  Rome  portant  contrainte  de 
payer  sous  trois  jours,  à  peine  d'excommunication  et  de  suspension 
à  dioinis. 

Arrêt  conforme  du  même  Parlement  rendule  3  Octobre  1555,  contre 
les  censures  ecclésiastiques  décrétées  contre  Ives  Cuzial. 

Arrêt  conforme  du  Parlement  de  Rouen  du  16  décembre  1547, 
contre  l'excommunication  d'un  prêtre,  faute  de  paiement  d'une 
somme  qu'il  devait  à  un  marchand. 

Arrêt  conforme  du  Parlement  de  Toulouse  du  14  avril  1540.  Autre 
arrêt  du  2  Juin  1540,  qui  enjoint  aux  ecclésiastiques  d'absoudre  ceux 
qui  sont  excommuniés  pour  dette,  à  peine  de  saisie  de  leur  temporel. 
Arrêt  du  Parlement  de  Toulouse  du  5  Mai  1671,  déclarant  abusive 
l'excommunication  lancée  par  le  Métropolitain  et  le  prêtre  Navarre, 
pour  dettes. 

Id.  No.  23.  "  Les  rois  et  magistrats  souverains,  à  qui  ils  commu- 
niquent leurs  pouvoirs  out  autorité  sur  la  police  de  l'église  et  ont 
souvent  arrêté  le  cours  des  excommunications  injustes." 

It  is  contended  that  courts  of  justice,  in  the  Province  of  Que- 
bec, have  a  right  to  intervene  in  purely  ecclesiastical  matters,  since 
(it  is  alleged)  such  a  right  existed  under  the  French  régime  before 
the  cession  of  the  colony  to  the  British  Crown.  In  other  words, 
it  is  contended  that  the  whole  body  of  the  ecclesiastical  law  of 
France  passed  into  the  colony  together  with  the  body  of  law  of 
the  French  kingdom,  and  still  forms  part  of  the  laws  of  the  Pro- 
vince of  Quebec. 
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§  1.  Ecclesiastical  Laic  under  the  French  Crown. — The  last, 
or  at  least  one  of  the  last  documents  relating  to  ecclesiastical 
matters  under  the  French  Crown  (19th  April,  1741),  published 
by  the  King,  and  having  reference  to  the  Papal  bull  nominating 
3Igr.  de  Pontbriand  to  the  See  of  Quebec,  runs  to  the  following 
effect  : — 

"  Ayant  fait  voir  en  notre  conseil  les  bulles  et  provisions  apos- 
"  toliques  de  l'évccbd  de  Québec,  octroyées  ii  notre  aimé  et  féal 
"  conseiller  en  nos  conseils,  le  sieur  Henri-Marie  Du  Briel  de 
''  Pontbriand,  et  ne  s'y  étant  trouvé  aucune  chose  contraire  ni 
"  dérogeante  à  nos  droits,  induit,  concession  et  concordat  d'entre 
"le  Saint-Siège  et  notre  royaume,  ni  aux  privilèges,  franchises  et 
"  libertés  du  V Eglise  GalUcauG,  nous  avons  admis  le  dit  sieur 
"  évêque  à  nous  prêter  le  serment  de  fidélité  qu'il  nous  devoit  à 
"  cause  du  dit  éveché,  ainsi  qu'il  paroit  par  le  certificat  ci-attaché 
"  sous  le  contrescel  de  notre  chancellerie  ;  à  ces  causes,  nous 
"  l'avons  mis  et  installé,  mettons  et  installons  par  ces  présentes 
"  signées  de  notre  main,  en  la  pleine,  libre  et  paisible  jouissance 
"  des  biens,  fruits  et  revenus  du  dit  éveché. 

"  Si  vous  mandons,  qu'en  faute  du  dit  serment  non  fait,  ils 
"  étoient  mis  et  saisis  en  notre  main,  vous  ayez  à  lui  en  faire, 
'*  comme  nous  faisons  dès  à  présent,  main-levée  et  délivrance,  à 
"  la  charge  néanmoins  de  nous  rendre  les  foi  et  hommage  pour  les 
^'  terres  qu'il  tient,  relevant  de  nous,  et  d'en  donner  des  aveux  et 
"  dénombremeus  dans  le  tems  porté  par  nos  ordonnances  si  fait 
•'  n'a  été  ;  car  tel  est  notre  plaisir." 

The  Kin<î  exacts  in  this  document  the  oath  of  allei'iance  due 
to  him  à  cause  du  dit  Eveché.  But  the  order  rendered  in  the 
Chambre  des  comptes  on  the  4th  of  May  following,  explains  that 
this  oath  was  taken  '•^ pour  raison  et  à  cause  de  la  temporalité 
du  dit  Evêque.^' 

Mr.  Gonzalve  Doutre,  the  present  President  of  the  Institut 
Canadien,  who  has  published  this  edict  in  his  Histoire  Générale 
du  Droit  Canadien,  observes  on  page  213  :  '-La  preuve  la  plus 
incontestable  qu'il  soit  possible  de  donner  pour  affirmer  que  les 
Evêques  de  la  Nouvelle  France  se  sont  conformés  à  la  Déclara- 
tion de  1682,  est  dans  l'Edit  de  l'Installation  de  Mgr.  de  Pont- 
briand que  nous  avons  déjà  reproduit  en  entier.  Cet  Edit  s'ap- 
puyant  sur  les  libertés  Gallicanes,  il  était  nécessaire  d'indiquer 
en  quoi  elles  consistent." 

We  cannot  discover  in  this  Edict  the  proof  found  in  it  by  Mr. 
Doutre. 
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It  is  well  known  that  at  first  the  Archbishop  of  Rouen  claimed 
jurisdiction  over  Monseigneur  de  Laval,  ordained  in  1658  bishop 
of  Petrea  in  partihus  injidelium,  as  holding  under  him  and  con- 
sequently under  the  Church  of  France.  Aô  early  as  the  year  fol- 
lowing his  induction  (1659),  a  Royal  lettre  de  cachet*  says: 
"  Quelque  lettre  que  j'aie  accordée  à  l'archevêque  de  Rouen, 
mon  intention  n'est  pas  que  lui  ou  ses  grands  vicaires  s'en  préva- 
lent, jusqu'à  ce  que,  par  l'autorité  de  l'Eglise,  il  ait  été  déclaré 
si  cet  archevêque  est  en  droit  de  prétendre  que  la  Nouvelle  France 
soit  de  son  diocèse.  Notre  Saint  Père  le  Pape  n'en  est  pas  per- 
suadé, et  ce  serait  un  scandale  si  dans  une  Eglise  naissante,  la 
juridiction  de  celui  que  Dieu  a  établi  chef  de  l'Eglise  Universelle 
venait  à  être  contestée. 

Meanwhile  the  negotiations  with  the  Holy  See  for  creating 
Mgr.  de  Laval  titular  bishop  of  Quebec,  advanced  slowly.  The 
cause  of  this  delay  is  explained  in  a  letter  from  the  King  to  his 
ambassador  at  Rome,  dated  the  15th  December,  1673:  "Après 
avoir  examiné  le  mémoire  que  vous  m'avez  envoyé  sur  les  diffi- 
cultés qui  se  sont  trouvés  dans  l'expédition  des  Bulles  d'érection 
de  l'Evêché  de  Québec,  j'ai  jugé  à  propos  devons  ordonner  de  ne 
plus  insister  sur  la  demande  que  vous  aviez  faite  que  cet  Evêché 
dépendît  de  V Archevêché  de  Rouen,  ou  de  quelqu^  autre  de  mon 
Royaume^  f 

Upon  this  declaration,  the  Pope  in  1 674,  founded  the  diocese 
of  Quebec  on  the  condition  that  it  should  hold  directly  from  the 
Holy  See,J  quHl  dépendrait  immédiatement  de  Rome. 

Mr.  Doutre  quotes  Father  Charlevoix  to  explain  the  words 
dépendre  immédiatement  de  Rome,  According  to  the  historian 
of  La  Nouvelle  France,  they  do  not  prevent  the  See  of  Quebec 
from  being  united  in  a  certain  way,  en  quelque  façon,  to  the 
clergy  of  France,  in  the  same  way  as  the  See  of  Puy,  which  was 
holding  directly  from  Rome.  The  expression,  en  quelque  façon, 
is  extremely  vague,  and  neither  Charlevoix,  nor  Mr.  Doutre  him- 
self informs  us  in  what  way  either  the  See  of  Puy,  or  that  of 
Quebec,  was  united  to  the  Clergy  of  France,  whether  by  the  bonds 

♦  Archives  de  l'Archevêché  de  Québec,  Reg.  A. 
t  See  Charlevoix  t.  1,  p.  406. 

X  The  Abbé  Faillon,  t.  3,  p.  428  ;  Charlevoix,  t.  1,  p.  406  ;  The 
Abbé  Ferland,  t.  2,  p.  102  ;  Abbé  Brassard,  t,  l,  p,  162  ;  Garneau,  t,  Ij 
p.  174, 
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of  charity  and  Christian  love,  or  by  the  private  relations  which 
the  Canadian  clergy,  incessantly  recruited  in  France,  kept  up 
with  the  French  clergy.  As  to  the  civil  status  of  the  Canadian 
clergy,  the  King's  letter  of  the  15th  December,  1673,  which  we 
have  copied  from  Mr.  Doutre,  of  itself  constitutes  a  complete 
proof  that  such  a  legal  union  did  not  exist. 

Mr.  Doutre,  page  181,  adds  that  M.  de  Laval  had  haen  named 
by  the  King  and  ordained  by  the  Pope,  bishop  of  Quebec,  agree- 
ably to  the  concordat  of  1615.  Be  it  so.  Does  that  prove  the 
introduction  into  Canada  of  the  liberties  of  the  Gallican  Church  ? 
The  concordat  y  according  to  Mr.  Doutre  himself,  "  n'avait  pas 
d'autre  effet  que  d'attribuer  au  Pape  l'institution  pour  les  béné- 
fices électifs  sur  la  présentation  du  Roi,  qui  s'était  réservé  la 
nomination  à  tous  les  bénéfices;  c'est-à-dire,  au  roi  la,  nomina- 
tion, au  pape  l'institution." 

The  concordat  could  certainly  not  have  reference  to  the  apj)el 
comme  d^ahus,  or  to  the  liberties  of  the  Gallican  Church.  The 
right  of  nomination,  or  rather  of  présentation,  could  be  nothing 
more  than  a  purely  honorary  one,  inasmuch  as  it  was  always 
optional  with  the  Holy  See  to  confirm  or  annul  the  royal  nomi- 
nation. At  any  rate,  we  cannot  conclude  from  the  royal  exercise 
of  the  right  of  nomination  in  the  case  of  the  bishop  of  Quebec, 
(supposing  it  to  be  a  fact)  that  the  King  must  have  had  a  certain 
ecclesiastical  jurisdiction  over  him,  for  his  nomination  was  ac- 
companied with  the  renunciation  of  the  King's  demand  that  he 
should  hold  from  the  Church  of  France,  and  was  confirmed  by 
the  Pope  on  the  condition  that  he  should  hold  directly  from 
Rome. 

Mr.  Doutre  says  again,  p.  192 :  "Le  Grand  Vicaire  de  Ber- 
nières  prétendait  exercer  la  juridiction  ecclésiastique  sous  forme 
d'officialité.  La  Conseil,  le  1er  juillet  1675,  lui  enjoint  de  pro- 
duire les  titres  en  vertu  desquels  il  prétend  exercer  cette  officialité. 

"  Il  a  été  tenu,  au  Canada,  une  officialité  ainsi  que  cet  arrêt  le 
fait  entrevoir.  Ce  fût  un  des  premiers  actes  de  Mgr.  Laval  que 
d'en  établir  une.  M.  de  Lauzon-Charny  fut  nommé  officiai  et  M. 
Forcapel,  Promoteur.  M.  de  Lauzon-Charny  exerça  publique- 
ment et  paisiblement  les  pouvoirs  en  Canada.  En  1660  le  Gou- 
verneur de  Montréal  reconnut  une  sentence  de  l' officiai  qui 
annulait  un  mariage." 

The  arrêt  alluded  to,  far  from  showing  the  existence  of  an 
oj^cialité — i\[f\\>  is  of  an  officialité  possessing  civil  jurisdiction, 


440  CHl'RCH    AND   STATE. 

juridiction  contentieuse,  as  in  France — proves  the  very  contrary; 
for  the  Grand  Vicar  is  ordered  to  produce  the  titles  hy  virtue 
whereof  he  pretends  to  exercise  this  officiality  (est  enjoint  de  pro- 
duire les  titres  en  vertu  desquels  il  prétend  exercer  cette  offlcialitf). 
The  officiality  itself  must  have  been  as  obscure  as  its  titles,  when 
an  order  for  their  production  was  thus  rendered  necessary  in  1675. 

The  attempt  made  to  prove  that  the  Governor  of  Montreal 
recoirnized  a  judgment  of  the  officiality  annulling  a  marriage  is 
hardly  more  conclusive;  tor  in  1866  Judge  Polette,  at  Three 
Rivers,  in  a  cause  of  VaiUancourt  vs.  ha  fontaine^  recognized  a 
décret  of  Mgr.  Cook,  likewise  annulling  a  marriage. 

That  there  was  an  officiality  in  La  Nouvelle  France  just  as  one 
could  be  established  to-day  by  any  Catholic  or  Anglican  Bishop, 
cannot  be  called  in  question  ;  but  it  was  a  merely  private  ecclesias- 
tical court  and  not  the  official ité  contentieuse  of  France,  We 
see  on  page  191  of  Mr.  Doutre's  work  that  this  Canadian  offici- 
ality was  not  recognized  and  that  the  Superior  Council  in  the 
case  of  the  Abbé  31orel  (28th  June,  1675)  requested  the  Attorney- 
General  to  report  upon  this  pretended  ecclesiastical  jurisdiction. 

"Le  28  Juin,  1675,  Messire  Jean  Dudouyt,  se  disant  promo- 
teur en  la  prétendue  officiai ité  de  Québec,  présente  au  Conseil  une 
requête  tendant  à  demander  que  M.  Morel  accusé  devant  le  Con- 
seil soit  remis  sous  sa  juridiction  ecclésiastique.  M.  de  Peiras, 
M.  de  Vitray,  Conseillers,  sont  d'opinion  quun  grand  nombre 
d'arrêts  du  Conseil  n^ ont  pas  reconnu  cette  offlcialité.  Le  Gou- 
verneur veut  que  le  Procureur- Général  donne  ses  conclusions  sur 
cette  prétendue  juridiction  ecclésiastique.    Le  Conseil  adopte  cette 

dernière  opinion.-^ 

Mr.  Doutre  does  not  inform  us  whether  this  report  was  ever 

made,  nor  what  was  the  final  decision  in  this  leading  case  under 

the  old  régime,  but  on  page  193  we  read  that  Mr.  Morel  was 

liberated  on  bail. 

It  must  be  added  that  the  minutes  of  the  Superior  Council's 

sitting  of  the  28th  June,  1675,  of  which  3Ir.  Doutre  has  published 

only  the  above  résumé,  are  still  more  explicit.     These  were  the 

precise  terms  of  the  judgment  of  the  Council  :  f 


•  Doutre,  p.  191. 

t  We  are  indebted  to  Mr.  Doutrc's  kindness  for  a  copy  of  these 
minutes.  The  learned  gentleman  contributed  them  to  the  editorial 
department  of  the  Keview,  as  a  sample  of  the  Jugements  motived  of  the 
Superior  Council,  and  he  will  no  doubt  be  pleased  to  find  them 
pressed  into  service  in  the  present  discussion. 
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"  Le  Conseil  assemblé,  auquel  présidait  Mgr.  le  Grouvcrneur, 
et  où  était  D'amours,  Dupont  de  Perras,  de  Vitray  et  le  Procu- 
reur-Général en  personne. 

'^  Vu  la  requête  ce-jourd'hui  présentée  au  Conseil  par  Messire 
Jean  Dudouyt  se  disant  promoteur  en  la  prétendue  ojfficialité  de 
Québec  tendant  à  ce  que  Messire  Thomas  Morel,  Prêtre  détenu 
au  Chateau  St.  Louis,  soit  rendu  à  son  juge  Ecclésiastique  avec 
les  informations  et  autres  procédures  faites  par  le  Sieur  Dupeiras, 
Conseiller,  commissaire  en  cette  partie,  pour  être,  s'il  y  a  cas  pri- 
vilégié par  le  juge  Ecclésiastique  et  le  dit  Sieur  Commissaire  ou 
autre,  procédé  conjointement  dans  le  tribunal  ecclésiastique  à  l'in- 
struction commencée.  Et  ainsi  qu'il  est  plus  au  long  porté  par 
la  requête,  le  réquisitoire  du  Procureur-Général  par  lequel  il 
demande  communication  de  la  dite  requête  pour  y  donner  ses 
conclusions  aux  premiers  jours  du  Conseil. 

"  Opinions. 

"M.  de  Perras,  Rapporteur,  pour  le  réquisitoire  de  M.  le  Pro- 
cureur-Général :  Que  la  requête  lui  soit  communiquée  pour  donner 
8es  conclusions  sur  les  qualités  prises  par  le  dit  Sieur  Dudouyt  ; 
que  pour  le  surplus  elle  soit  rejetée,  y  ayant  été  pourvu  par  plu- 
sieurs arrêts  du  Conseil  et  notamment  par  celui  du  dix  de  ce  mois 
signifié  au  Sieur  de  Bernières. 

"M.  Dupont  :  Que  la  dite  requête  soit  communiquée  au  dit 
Procureur-Général  ainsi  qu'il  l'a  demandé  pour  sur  ses  conclusions 
être  fait  droit. 

"M.  Damours :  idem. 

"  M.  de  Vitray  :  Que  la  requête  soit  rejetée  et  que  dans  l'arrêt, 
il  soit  fait  mention  des  raisons  pourquoi,  attendu  qu'il  y  a  été 
pourvu  et  que  le  œnseil  n'a  point  jusqu'à  présent  reconnu  Voffi- 
cialitéy 

"  Mgr.  le  Gouverneur  :  Que  la  requête  soit  rejetée,  attendu  que 
le  Sieur  Morel  et  le  Sieur  de  Bernières  ont  été  par  arrêt  déboutés 
du  renvoi  par  eux  prétendu,  et  que  néanmoins,  le  Procureur- 
Général  sera  averti  de  la  qualité  de  promoteur  que  le  dit  Sieur 

0 

Dudouyt  prend  dans  la  dite  requête  qui  sera  paraphée  ne  varietur 
et  demeurera  au  greffe,  afin  d'y  avoir  recours  ;  pour  aviser  que  le 
dit  Procureur  Général  à  ce  qu'il  a  à  requérir  sur  la  dite  prétendue 
ojfficialité  pour  les  intérêts  de  Sa  Majesté  et  des  sujets  tant  ecclé- 
siastiques que  laïcs. 

M.  Duperra  se  range  à  cet  avis. 

M.  de  Vitray  :  idem. 
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Arrêté  :  Que  la  dite  requête  est  rejetée,  attendu  que  le  Sieur 
Morel  et  le  Sieur  de  Bemières  ont  été  par  arrêt  du  Conseil  dé- 
boutés du  renvoi  par  eux  prétendu  et  que  néanmoins  le  Proctureur- 
General  sera  averti  de  la  qualité  de  promoteur  que  le  dit  Sieur 
Dudouyt  prend  dans  sa  dite  requête  qui  pour  cet  effet  sera  para- 
phée ne  varietur  et  demeurera  au  greffe  afin  d'y  avoir  recours  ; 
pour  aviser  par  le  dit  Procureur-Général  à  ce  qu'il  a  à  requérir 
sur  la  prétention  de  la  dite  of&cialité  pour  les  intérêts  de  Sa 
Majesté  et  des  sujets  tant  ecclésiastiques  que  laïcs."  * 

After  these  testimonies  it  is  not  astonishing  to  find  Marriot 
(Quebec  Code  of  Laws,  p.  148)  remarking  :  "  The  less  objections 
can  arise  to  this  restriction,  because  it  is  stated  in  the  report  of 
Governor  Carleton  and  of  the  Chief  Justice  W.  Hey  that  there 
was  no  ecclesiastical  court  in  the  colony.  By  which  I  must  un- 
derstand that  there  is  no  court  of  an  Official." 

Many  other  documents  published  by  Mr.  Doutre  furnish  con- 
vincing proof  that  neither  the  liberties  of  the  Gallacan  Church 
nor  the  appel  œmme  d'abus  were  ever  introduced  into  Canada. 
Among  others  the  Edict  of  Creation  of  the  Company  of  the 
Hundred  Associates  (1627)  declares  that  the  company  is  formed 
'^  afin  d'essayer,  avec  Tassistance  divine,  d'amener  les  peuples  qui 
y  habitent  à  la  connaissance  du  vrai  Dieu,  les  faire  policer  et  in- 
struire à  la  foi  et  religion  Catholique,  Apostolique  et  Romaine." 
By  their  charter  (1664)  the  Compagnie  â!  Occident  bound  them- 
selves to  convey  into  the  colony  a  sufficient  number  of  ecclesiastics 
"  pour  y  prêcher  le  Saint  Evangile  et  instruire  ces  peuples  en  la 
créance  de  la  religion  Catholique,  Apostolique  et  Romaine." 

On  page  13  of  Mr.  Doutre's  Histoire  Grénérale  du  Droit  Ca- 
nadien appears  the  following  declaration  of  the  Canadian  colo- 
nists : — 

"  Sachent  tous  qu'il  appartiendra  que  Tan  de  grâce,  1621  le 
dix  huitième  jour  d'août  par  la  permission  du  Sieur  lieutenant 
(noble  homme  Samuel  de  Champlain)  capitaine  ordinaire  pour  le 
B.oi  en  la  marine,  lieutenant  général  es  dits  pays  et  terres,  se 
serait  faite  une  assemblée  générale  de  tous  les  français  habitante 
de  ce  pays  de  la  Nouvelle  France,  afin  d'aviser  des  moyens  les 
plus  propres  sur  la  ruine  et  désolation  de  tout  ce  pays  et  pour 
chercher  les  moyens  de  conserver  la  religion  Catholique,  Aposto- 


*  Jugements  et  délibérations  du  Conseil  Supérieur  Rég.  A,  t.  ], 
foL  234. 
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liqiie  et  Romaine,  l'autorité  du  Boi  inviolable  et  Tobéissance  due 
au  dit  seigneur  vice-roi,  après  que,  par  les  Sieurs  lieutenant,  reli- 
gieux et  habitants,  présence  du  Sieur  Baptiste  Guers,  commis- 
saire du  vice-roi,  a  été  conclu  et  promis  de  ne  vivre  que  pour  la 
conservation  de  la  dite  religion,  obéissance  inviolable  au  roi  et 
conservation  de  l'autorité  du  dit  seigneur  vice-roi. 

In  ail  these  official  papers,  reference  is  only  made  to  the 
Catholic  Apostolic  and  Roman  Church  ;  not  a  word  is  said  of 
the  liberties  of  the  Gallican  Church. 

The  instructions  given  by  the  French  Cabinet  to  Gaudais, 
under  date  the  7th  May,  1663,  four  months  before  the  creation 
of  the  Superior  Council  and  some  years  before  the  erection  of 
the  diocese  of  Quebec,  declare  : 

"  Pour  ce  qui  est  de  la  religion,  monsieur  l'évêque  de  Pétrée 
étant  venu  ici  pour  rendre  compte  au  roi  de  ce  qui  se  pourrait 
pratiquer,  pour  étendre  la  foi  parmi  les  sauvages  de  ces  contrées 
là,  pour  bien  policer  cette  nouvelle  église  et  pour  cultiver  les 
bonnes  dispositions  que  les  Français  ont  de  se  conformer  entière- 
ment aux  maximes  du  christianisme,  il  serait  superflu  que  le  dit 
sieur  Gaudais  s* appliquât  à  cette  matière^  parcequ^elle  est  parti- 
culièrement du  fait  du  dit  sieur  évêque,  auquel  Sa  Majesté  a 
donné  et  donnera  ci-après  toutes  les  instructions  dout  il  aura 
besoin  pour  la  conduite  de  son  troupeau  et  pour  V avancement  de 
ses  pieux  desseins,*^ 

Finally,  in  a  letter  to  the  King's  Minister  of  date  the  13th 
November,  1681,  after  the  creation  of  the  Council  and  of  the  See 
of  Quebec,  the  Intendant  Duchesneau  says:  "  Vous  verrez,  Mon- 
seigneur, par  la  lettre  que  j'ai  écrite  aux  propriétaires  des  terres 
en  Justice  et  en  Fief  tant  pour  eux  que  pour  leurs  habitants, 
qu'après  avoir  conféré  avec  Monsieur  l'Evêque,  comme  vous  m^ or- 
donnez de  le  faire  pour  tout  ce  qui  regarde  le  spirituel  de  ce 
pays.^ 

The  Edict  of  creation  of  the  Compagnie  d^  Occident,  1717, 

art.  53,  binds  them  to  maintain  a  certain  number  of  ecclesiastics 

pour  y  prêcher  le  Saint  Evangile,  faire  le  serirce  divin  et  y 

administrer  les  sacrements,  le  tout  sous  Vautorité  de  Vévêque  de 

Québec, 

According  to  Baron  La  Hontan,  an  authority  quoted  with  so 
much  respect  in  Mr.  Joseph  Doutre's  argument,  it  would  appear 


•  Doutre  p.  209. 
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that  the  Catholic  clergy  was  very  far  from  being  subject  to  thé 
civil  power.  The  following  are  his  observations  on  the  state  of 
affairs  in  Canida  between  1683  and  1692  : 

"  Les  gouvernements,  politique,  civil,  ecclésiastique  et  militaire, 
ne  sont,  pour  ainsi  dire,  qu'une  même  chose  en  Canada,  puisque 
les  procureurs  généraux  les  plus  rusés  ont  soumis  leur  autorité  à 
celle  des  ecclésiastiques.  Ceux  qui  n'ont  pas  voulu  prendre  ce 
parti  s'en  sont  trouvés  si  mal  qu'on  les  a  rappelés  heureusement. 
J'en  pourrais  citer  plusieurs  qui,  pour  n'avoir  pas  voulu  adhérer 
aux  sentiments  de  l'éveque  et  des  Jésuites,  etc.,  ont  été  destitués 
de  leurs  emplois,  et  traités  ensuite  à  la  Cour  comme  des  étourdis 
et  des  brouillons." 

Do  not  all  these  documents  establish  in  the  clearest  manner 
that  the  Gallican  ris-hts  or  the  ecclesiastical  laws  of  France  in 
spiritual  matters  did  not  pass  into  the  colony,  undoubtedly  for 
the  reason  that  they  were  unsuitable  to  the  circumstances  in 
which  it  was  placed  ?  And  here  we  may  quote  the  judicious 
remarks  of  the  late  Chief  Justice  Sir  L.  H.  LaFontaine,  Bart., 
also  cited  by  Mr.  Doutre,  p.  20  :  "  S'il  est  encore  vrai  (vérité 
fondée  sur  la  nécessité)  que  lorsque  des  habitants  d'un  pays 
civilisé  le  quittent,  pour  aller  fonder  une  colonie  dans  un  pays 
nouveau,  inhabité,  et  par  conséquent  non  soumis  à  aucun  système 
de  lois  reconnues  par  les  sociétés  chrétiennes,  ils  sont  censés  em- 
porter avec  eux  les  lois  de  la  mère  patrie  qui  réglaient  leur  liberté, 
leurs  droits  de  citoyens  et  leurs  propriétés,  il'  n'en  est  pas  moins 
vrai  que  cette  règle  de  droit  public  et  politique  ne  peut  compren- 
dre que  celles  de  ces  lois  qui  peuvent  tout  naturellement  convenir 
à  la  position  nouvelle  qu'ils  se  sont  faite,  eu  égard  aux  circon- 
stances et  à  leurs  besoins,  dans  le  pays  où  ils  vont  ainsi  s'établir." 

What  scandals  would  not  the  yet  infant^Church  and  Govern- 
ment of  Canada  have  exhibited,  if  the  civil  authorities  had 
possessed  a  right  of  intervention  in  religious  matters  ?  The 
following  passage  taken  from  Mr.  Doutre  (p.  191),  suffices  to 
give  us  an  idea  of  the  respect  and  harmony  which  existed  between 
the  Clergy  and  the  Superior  Council.  "  Le  Conseil  Supérieur 
dans  sa  séance  du  15  juin  1675  se  plaint  que  le  Procureur- Géné- 
ral néglige  le  service  du  Roi  et  porte  atteinte  à  l'autorité  du 
Conseil,  en  adoptant  œnstamment,  dans  ses  conclusions^  les  vîtes 
des  Ecclésiastiques  incriminés. ^^  Now,  if  the  reader  bear  in  mind 
the  prosecution  in  the  burial  case  of  Mgr.  St.  Vallier,  of  the 
chapter  and  canons  of  the  see  of  Quebec,  the  only  one  exist- 
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ing  in  the  colony,  he  will  see  that  those  incriminés  comprised 
neither  more  nor  less  than  the  whole  clergy  of  Canada. 

On  the  supposition  that  the  canonical  law  of  France,  which 
permitted  the  civil  courts  to  exercise  jurisdiction  over  spiritual 
matters  by  means  of  the  appel  comme  d'abus  or  otherwise,  passed 
into  New  France  as  forming  part  of  its  common  law  ;  even  in 
that  case,  it  cannot  be  maintained  that  that  law  was  sacred  and 
could  not  be  changed  by  the  legislative  authority.  Now  the  King 
of  France — the  supreme  legislative  authority  in  La  Nouvelle 
-France-— declared  that  the  courts  had  jurisdiction  in  civil  and 
crim^inal  matters^  dans  toutes  les  matières  civiles  et  criminelles^ 
thereby  excluding  from  their  jurisdiction  every  question  ecclesi- 
astical and  military. 

In  1659,  and  before  the  creation  of  a  regular  judicature  in  the 
colony,  the  King  issued  an  edict  by  which  he  enjoined  the  inha- 
bitants to  sue  before  the  inferior  courts  already  established  by 
the  company  then  governing  the  colony,  and  to  carry  their 
appeals  to  the  governor  in  all  civil ^  criminal  and  police  matters 
not  of  sufficient  importance  to  be  brought  before  the  Parliament 
of  Paris.* 

In  1663,  the  Superior  Council  was  established,  and  its  juris- 
diction, which  did  not  undergo  any  change  during  the  whole 
period  of  its  existence,  that  is  to  say,  till  the  cession  to  Great 
Britain, — is  thus  defined  by  the  Edict  creating  it  : 

"  Avons  au  dit  Conseil  Souverain,  donné  et  attribué,  donnons 
et  attribuons  le  pouvoir  de  connaitre  de  toutes  causes  civiles  et 
criminelles,  pour  y  juger  souverainement  et  en  dernier  ressort, 
selon  les  Lois  et  Ordonnances  de  notre  royaume,  et  procéder 
autant  quHl  se  pourra  en  la  forme  et  manière  qui  se  pratique  et 
se  garde  dans  le  ressort  de  Notre  Cour  du  Parlement  de  Parish 

The  commission  to  the  Intendant  Duchesneau  (1675)  contains 
the  following  :  "  Le  Conseil  Souverain,  auquel  vous  présiderez, 
ainsi  que  dit  est,  juge  toutes  matières  civiles  et  criminelles ,  con- 
formément aux  Edits  et  Ordonnances  du  Eoi  et  à  la  coutume  de 
Paris." 

Let  us  next  see  whether  the  jurisprudence  of  the  country  was 
agreeable  to  these  ordinances. 

The  answer  of  the  King's  Minister  to  Frontenac  for  having 
caused  the  tAbbé  Fénélon  to  be  prosecuted  before  the  Superior 


•  Gameau,  vol.  1,  139  ;  Doutre,  p.  44. 
Vol.  I.  OG  No.  4. 
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Council  on  account  of  a  sermon  which  the  Governor  considered 
abusive,  runs  thus  :  "  II  fallait  remettre  Tabbé  Fénélon  entre  les 
mains  de  son  Evêque  ou  du  Grand  Vicaire  ^owr  le  punir  par  les 
peines  ecclésiastiques.^^ 

The  ordinances  of  Dupuy  and  of  the  Superior  Council  ren- 
dered against  the  chapter  and  canons  of  Quebec,  who  had  refused 
to  recognize  any  tribunal,  not  even  the  Superior  Council,  as  cap- 
able of  judging  their  ecclesiastical  disputes,  are  invoked  as  proving 
the  right  of  the  civil  power  to  intervene  in  ecclesiastical  matters 
by  the  appel  comme  d^abus.  In  his  ordinance  of  the  6th  Jan- 
uary, 1728  (Edits  et  Ord.  vol.  2,  p.  327)  he  says  :  "  Vu  le  peu  de 
temps  qu'il  y  a  d'assembler  extraordinairement  le  Conseil  Supé- 
rieur et  le  voir  prononcer  contre  une  publication  aussi  téméraire, 
faite  uniquement  dans  le  dessein  d'exciter  les  peuples;  nous 
croirions  que  ce  serait  manquer  à  notre  devoir  que  de  ne  pas 
prendre  assez  tôt  sur  cela  de  justes  mesures  pour  mettre  le  dit 
Conseil  en  état  de  punir  et  de  sévir  contre  les  auteurs  d'une  pa- 
reille entreprise,  laquelle  ne  tend  qu'à  séduire  le  peuple  à  la  faveur 
de  sa  simplicité  et  de  la  connaissance  qui  lui  manque  pour  dis- 
tinguer la  puissance  ecclésiastique  d'avec  la  puissance  séculière; 
le  peuple  ne  pouvant  pas  savoir  avec  assez  de  précision  que  la 
puissance  propre  aux  ecclésiastique  n^est  que  sur  le  spirituel  et 
sur  les  choses  qui  concernent  le  salut  des  âmes,  les  ordres  à  con- 
férer aux  ministres  de  l'Eglise,  l'administration  des  sacrements  et 
ce  qui  s'en  suit  des  effets  du  sacrement  de  mariage  et  des  autres 
^  sacrements  ;  que  tous  les  autres  droits  et  prérogatives  des  ecclé- 
siastiques et  séculiers  entre  eux  sont  matières  purement  tempor- 
elles,  dévolues  à  la  puissance  du  roi  et  partant  à  la  connaissance 
des  juges  qui  sont  chargés  de  sa  justice  sur  tous  ses  sujets  sans 
distinction  dont  les  ecclésiastiques  (pour  l'exemple  qu'ils  doivent 
au  peuple)  doivent  se  montrer  les  plus  soumis. 

"  L'Eglise  étant  dans  l'Etat  et  non  l'Etat  dans  l'Eglise,  faisant 
partie  de  l'Etat  sans  lequel  elle  ne  peut  subsister,  les  ecclésiastiques 
étant  d'ailleurs  si  peu  les  maîtres  de  se  soustraire  un  seul  moment 
à  la  justice  du  prince  que  sa  Majesté  enjoint  à  ses  juges,  par  les 
ordonnances,  du  royaume  de  les  y  contraindre  par  la  saisie  de  leurs 
revenus  temporels,  n'étant  nécessaire,  pour  en  convaincre  tout  le 
peuple  de  cette  colonie  inviolablement  attaché  au  culte  dû  à 
Dieu  et  à  l'obéissance  due  au  roi  par  l'exprès  commandement  de 
Dieu,  que  de  lui  donner  connaissance,  ainsi  que  nous  allons  le  faire, 
de  la  déclaration  publique  que  les  Evêques  de  France,  assemblés  à 


mURCâ  AND  BÏATSi  44*7 

la  tête  du  clergë,  ont  donne  le  19  mars  de  Tannée  1682  ;  laquelle 
déclaration  porte  en  propres  termes,  que  Saint  Pierre  et  ses  Suc- 
cesseurs, vicaires  de  Jésus-Christ,  et  que  toute  l'Eglise  même, 
n'ont  reçu  de  puissance  de  Dieu  que  sur  les  choses  spirituelles  et 
qui  concernent  le  salut,  et  non  point  sur  les  choses  temporelles  et 
civiles  :  Jésus-Christ  nous  apprenant  lui-même  que  son  royaume 
n'est  pas  de  ce  monde,  et,  en  un  autre  endroit,  qu'il  faut  rendre 
à  César  ce  qui  est  à  César,  et  qu'il  s'en  faut  tenir  à  ce  précepte 
de  l'apôtre  Saint  Paul,  que  toutes  personnes  soient  soumises  aux 
puissances  des  rois,  car  il  n'y  a  point  de  puissance  qui  ne  vienne 
de  Dieu,  c'est  pourquoi  celui  qui  s'oppose  à  la  puissance  des  sou- 
verains résiste  à  l'ordre  de  Dieu  ;  en  conséquence,  poursuit  la 
dite  déclaration  du  clergé,  nous  déclarons  que  les  rois  ne  sont 
soumis  à  aucunes  puissances  ecclésiastiques  par  l'ordre  de  Dieu 
dans  les  choses  qui  concernent  le  temporel. 

"  Ce  sont  ces  vérités  reconnues  et  annoncées  par  un  clergé 
aussi  auguste  que  l'est  le  clergé  de  France  dont  les  prélats  et 
ecclésiastiques  qui  le  composent,  ont  toute  la  science  et  la  capa- 
cité convenable  pour  ne  point  se  tromper  eux-mêmes  et  ne  point 
induire  les  peuples  en  erreur,  aussi  bien  dans  les  affaires  .du 
gouvernement  de  l'État  que  dans  les  plus  grandes  vérités  de  la 
religion  ;  ce  sont,  disons-nous,  ces  principes  qu'il  convenait  d'ap- 
prendre ici  au  peuple,  plutôt  que  d'abuser  de  cette  chaire  de 
vérité  où  l'on  ne  doit  prêcher  que  l'obéissance  due  à  Dieu  et  au 
roi,  pour  faire  de  la  part  des  dits  chanoines  et  chapitre  un  acte  de 
désobéissance  formel  à  la  puissance  du  roi  et  à  l'autorité  légitime  ; 
c'est  donc  pour  aller  au-devant  de  ce  désordre  et  mettre  le  conseil 
supérieur  en  état  de  punir  les  coupables  que  nous  ordonnons  qu'il 
sera  informé  contre  le  Sieur  de  Tonnancourt,  chanoine  de  la 
Cathédrale  et  autres,  de  la  publication  du  prétendu  mandement 
et  manifeste  par  devant  le  Sieur  André  de  Leigne,  Lieutenant- 
Général,  civil  et  criminel " 

The  intendant  Dupuy  in  this  document  does  not  appear  to 
assert  the  supremacy  of  the  civil  power  in  matters  purely  eccle- 
siastical or  spiritual  as  laid  down  in  the  4th  article  of  the  Declara- 
tion of  1682,  and  in  numerous  text-books  and  decisions  of  the 
French  courts  of  justice.  If  the  ^^ puissance  propre  avac  ecclési- 
astiques^^ extended  only  to  spiritual  matters,  the  puissance  propre 
of  the  State  could  have  had  nothing  to  do  with  those  matters. 

Moreover,  as  His  Honor  Mr.  Justice  Berthelot  observed  in  his 
able  opinion  in  the  Guibord  case,  the  ordinances  of  the  Intendant 
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and  the  arrets  of  the  Superior  Council  rendered  thereupon  were 
disallowed  by  Grovernor  de  Beauharnois.* 

•^Ces  deux  ordonnances,"  says  Mr.  Justice  Berthelot,  "paru- 
rent si  étranges  et  si  peu  justifiables  au  Gouverneur  français  M. 
de  Beauharnois,  que  ce  dernier  rendit  une  ordonnance  du  8  Mars 
1728,  au  nom  du  Roi,  dont  je  reproduis  l'extrait  suivant.  Il  y 
est  dit: 

*  Le  Conseil  ne  pouvait  ignorer  les  ordres  de  sa  Majesté  qui  y 
ont  été  enregistrés,  par  lesquels  il  lui  est  défendu  de  faire  aucuns 
règlements  généraux  qu'en  présence  du  Gouverneur-Général  et  de 
l'Intendant.  Nous  avons  lieu  de  nous  flatter  que  dans  des  matiè- 
res aussi  importantes  et  aussi  extraordinaires  que  le  sont  celles 
dont  il  est  question,  il  n'aurait  pas  pris  des  résolutions  aussi  vives 
que  celles  qu'il  a  prises  sans  nous  avoir  demandé  auparavant  notre 
avis. 

'  Nous  espérions  aussi  que  cette  compagnie,  informée  des  mau- 
vais effets  que  ses  arrêts  multipliés  faisaient  dans  tous  les  esprits, 
se  porterait  à  cesser  toutes  ses  poursuites  et  à  attendre  la  décision 
de  Sa  Majesté  sur  des  matières  aussi  douteuses  et  aussi  contestées. 

^  Nous  défendons  de  la  part  du  Roi  aux  officiers  du  Conseil 
Supérieur  de  Québec,  de  recevoir  dès  à  présent  aucune  requête 
ou  réquisition,  ni  aucune  réponse  de  la  part  des  parties  citées,  et 
de  rendre  directement  ou  indirectement  aucuns  arrêts  sur  les 
matières  en  question  ;  et  suspendons  l'exécution  de  toutes  ordon- 
nances jusqu'à  ce  qu'il  ait  plu  à  Sa  Majesté  d'en  ordonner. 

*  Voulons  que  notre  présent  ordre  soit  porté  au  Conseil  Supé- 
rieur au  premier  jour  d'assemblée  pour  y  être  lu,  puis  publié  et 
affiché  en  tout  lieu  où  besoin  sera.' 

"  Peu  de  temps  après  ce  désaveu  par  le  Gouverneur,  des  ordon- 
nances de  l'Intendant  Dupuy  et  du  Conseil  Supérieur  sur  cette 
matière,  il  y  eut  un  ordre  du  Roi  enregistré  au  dit  Conseil  Supé- 
rieur, le  27  Septembre,  1728,  et  il  s'y  trouve  en  ces  termes  aux 
Registres  pour  l'enrégist^ment  des  arrêts  du  Conseil  Supérieur  de 

Québec,  1728,  folio  43.t 

"  Vendredi,  le  17  septembre  1728. 

"Le  Conseil  extraordinairement  assemblé,  où  étaient  M.  le 

Gouverneur-Général,  MM.  Deleno,  Macart,  Sarrazin,  Lotbinière, 


♦  Garneaii,  vol.  1,  p.  213-15.  L'Abbé  Faillon,  Hist,  de  la  Col.  Fr. 
vol.  3,  p.  495-538. 

f  The  King's  order  is  not  published  in  the  official  collection  des 
Edits  et  Ordonnances. 
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Hazeur,  St.  Simon,  Guillermin,  Crespin  et  Lanouillier,  Con- 
seillers, ce  dernier  faisant  les  fonctions  de  Procureur-Général  du 
Roi. 

"  Vu  au  Conseil  l'extrait  de  la  lettre  de  Monsieur  le  Comte  de 
Maurepas,  Ministre  et  Secrétaire  d'Etat,  adressé  à  Monsieur  le 
Marquis  de  Beauharnois,  Gouverneur  et  Lieutenant-Général  pour 
le  Roi  en  toute  la  Nouvelle  France,  datée  à  Versailles  le  1er  juin 
dernier,  qui  notifie  au  Conseil  Supérieur  de  Québec  que  l'intention 
de  Sa  Majesté  est  qu'il  ait  à  donner  main  levée  des  saisies  et 
amendes  ci-devant  prononcées  par  les  arrêts  du  dit  Conseil,  en 
date  des  5,  12  et  26  janvier,  3  et  16  février,  1er  et  8  mars  der- 
niers, tant  contre  les  Dignitaires,  Chanoine  et  Chapitre  de  l'Eglise 
Cathédrale  de  Québec,  que  contre  le  Sieur  Boullard,  Vicaire- 
Général  et  Curé  de  la  paroisse  et  les  Pères  Récollets  de  la  ville  ; 
ouï  le  Procureur-Général  du  Roi,  le  Conseil,  pour  donner  à  Sa 
Majesté  des  preuves  de  sa  profonde  soumission,  fait  dès  à  présent 
main  levée  des  dites  saisies  prononcées  par  les  dits  arrêts  ;  dé- 
charge des  dites  amendes,  ordonne  la  restitution  d'icelles,  si  au- 
cunes en  tout  ou  partie  ont  été  exigées  ;  déclare  ceux  entre  les 
mains  de  qui  les  dites  saisies  auront  été  faites,  bien  et  valablenaent 
déchargées,  en  payant  aux  parties  saisies  ce  qui  leur  est  dû  sur 
l'expédition  du  présent  arrêt. 

"(Signé)  De  Lina. 

"  Certifié  vrai. 

"Perrault  et  Burroughs, 
"P.  B.  R.  " 

One  word  more,  and  we  conclude  our  notice  of  the  ecclesiastical 
law  of  Canada  on  purely  spiritual  matters  of  the  Catholic  Church 
prior  to  the  cession.  We  read  in  Guyot,  Vo.  Colonie  :  "  L'in- 
tendant et  le  Gouverneur  connaissent  seuls  de  tout  ce  qui  concerne 
les  affaires  de  religion  et  la  police  de  culte,  parceque  l'intention 
du  roi  est  que  les  ecclésiastiques  ne  soient  pas  repris  avec  éclat 
dans  les  colonies  et  que  s'ils  y  commettent  des  fautes  graves,  ils 
soient  renvoyés  en  France  pour  y  être  punis." 

These  terms  clearly  show  that  there  existed  in  the  French 
colonies  no  ecclesiastical  tribunal  properly  so  called,  and  that  the 
Superior  Councils  or  Parliaments  had  no  jurisdiction  in  religious 
matters,  as  they  had  in  France.  They  prove  that  the  civil 
tribunals  of  Canada  were  not  invested  with  the  powers  exercised 
by  the  courts  of  justice  in  the  mother  country.  Not  only  so,  but 
we  see  that  even  in  case  of  fautes  graves — an  expression  which 
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in  the  language  of  French  criminal  law  would  include  criminal 
offences, — in  order  to  avoid  scandal,  the  accused  ecclesiastic  was 
not  to  be  judged  in  the  colony,  but  was  to  be  sent  to  Franco  as 
soon  as  possible. 

Few  Canadian  jurists  have  expressed  an  opinion  on  the  eccle- 
siastical law  of  New  France  in  spiritual  matters. 

Mr.  Justice  Beaudry  in  his  Code  des  Curés,  seems  to  be  of 

opinion  that  the  liberties  of  the  Gallican  Church  were  never 

introduced  into  Canada  ;  for  he  says  (pp.  2,  3)  :  ^^  La  déclaration 

du  clergé  de  1 682,  ne  paraît  pas  avoir  été  enregistrée,  ni  mise  en 

force  en  Canada^ 

Mr.  Justice  Berthelot,  in  re  Guibord,  expressed  himself  to  the 
following  effect,  with  reference  to  the  terms  of  the  Edict  of 
creation  of  the  Superior  Council. 

"  II  est  évident  que  ces  termes  sont  restrictifs,  et  il  est  impossible 
d'y  voir  aucune  attribution  judiciaire  donnée  au  Conseil  Supérieur 
en  matières  ecclésiastiques  et  spirituelles^  ou  sur  les  appels  comme 
d'abus  qui  étaient  spécialement  réservés  par  les  articles  81  et  82 
des  libertés  gallicanes,  telles  que  rapportées  par  Pithou  au  vol.  3 
de  Durand  de  Maillane,  "pour  n'être  adjugées  que  par  la  Grande 
Chambre  du  Parlement  qui  était  le  lit  et  siège  de  justice  du  Roy- 
aume, composée  de  nombre  égal  de  personnes,  tant  ecclésiastiques 
que  non  ecclésiastiques,  même  pour  les  personnes  des  Pairs  de  la 
Couronne,  qui  est  un  fort  sage  tempéramment  pour  servir  comme 
de  lien  et  entretien  commun  des  deux  Puissances 

"  L'on  ne  doit  donc  pas  affirmer  que  le  droit  gallican  ou  le 
droit  ecclésiastique  français  tel  qu'il  existait  en  France  avant  mil 
sept  cent  cinquante  neuf,  était  recomm  comme  le  droit  ecclésias- 
tique de  la  colonie  de  la  Nouvelle  France,  puisque  le  Conseil 
Supérieur  ne  paraissait  pas  jouir  et  n'avait  pas  le  droit  de  jouir  de 
la  juridiction  ecclésiastique  en  matière  religieuse  et  spirituelle." 

In  appeal,  Mr.  Justice  Monk  expressed  himself  as  follows: 
"  There  can  be  no  doubt,  so  far  as  my  knowledge  extends,  that 
the  civil  power  in  this  country  has  Tievcr  directly  controlled  the 
spiritual  action  and  decrees  of  the  Church  in  Canada.'* 

Mr.  Justice  Drummond  did  not  hesitate  to  assert  that  under 
the  French  dominion,  the  appel  corrnne  d^ahus  existed  in  Canada  ; 
but  the  learned  Judge  did  not  support  his  statement  by  any 
authorities. 

The  same  remark  may  be  made  concerning  Mr.  Justice  Badg- 
ley,  who,  be  it  said  en  passant,  so  far  forgot  his  position  as  inter- 
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prêter  of  the  laws  of  our  country  as  to  seize  this  opportunity  to 
inveigh  with  unwarrantable  violence  against  what  he  calls  the  in- 
tolerance of  the  Church  of  Rome.  Circumspection,  caution,  and 
calmness  were  especially  to  be  looked  for  from  him,  seeing  that 
he  was  the  only  Protestant  Judge  on  the  Bench,  and  that  the 
matter  under  consideration  was  a  dispute  within  the  fold  of  the 
Catholic  Church.  In  an  age  like  ours,  in  which  the  principles 
of  religion  and  public  morality  are  so  evidently  on  the  decline, 
the  Honorable  Judge  should  have  followed  the  example  of  his 
learned  colleagues  and  coréligionaires  of  the  other  Court,  and 
have  refrained  from  assailing  the  doctrines  of  a  Church  whose 
members  constitute  the  immense  majority  throughout  the  Pro- 
vince. 

But  to  return.  Mr.  Justice  Badgley  said:  "  It  is  not  neces- 
sary, as  the  case  presents  itself,  and  simply  for  that  reason,  to 
examine  the  jurisdiction  and  powers  of  the  Civil  Courts  in  this 
Province  in  matters  of  ahus  before  the  cession  of  1763." 

However,  he  adds  farther  on  :  "I  presume  it  would  be  no  diffi- 
cult thing  to  ascertain  and  fix  the  jurisdiction  of  our  Courts  in 
matters  of  ecclesiastical  ahusj  the  more  so  as  the  Court  of  King's 
Bench  has  more  than  once  declared  to  have  inherited  all  the 
jurisdictional  powers  of  the  highest  jurisdictions  and  Courts  in 
Canada  previous  to  the  conquest.  The  necessity  for  such  an 
examination  does  not  present  itself  in  this  cause,  but  it  would  not 
be  difficult  to  fix  the  extent  of  jurisdiction  of  the  courts  in  such 
matters,  if  the  occasion  required  it." 

It  is  to  be  regretted  that  the  Honorable  Judge  did  not  con- 
descend to  enlighten  the  public  mind  upon  the  jurisdiction  of  the 
courts  in  the  French  colony  in  matters  of  ecclesiastical  abuse, 
especially  as  he  professed  to  find  the  task  so  easy. 

Mr.  Justice  Mondelet,  who  rendered  the  first  judgment  in  re 
Guibordj  is  the  only  judge  who  cited  any  authority  to  support 
the  doctrine  that  the  whole  body  of  the  ecclesiastical  law  of 
France  was  introduced  into  the  coloiiy  :  "  Rien  de  mieux  établi. 
Nous  n'avons  pas  à  decider  si,  invariablement,  les  parlements  en 
France  qui  étaient,  sous  le  régime  de  ce  pays,  ce  que  sont  nos 
cours,  nos  tribunaux,  nous  n'avons  pas,  dis-je,  à  décider  si,  in- 
variablement, ils  se  sont  tenus  dans  les  limites  de  la  loi  et  de  leurs 
attributions.  Je  pourrais,  sans  hésiter,  avancer  qu'en  plusieurs 
occasions,  ils  ont  commis  des  abus  de  pouvoir  révoltants.  Et  cela, 
c'est  comme  qui  dirait  avec  vérité,  que  parfois  nos  tribunaux 
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rendent  des  jugements  qu'on  ne  peut  faire  corriger  que  par  les 
cours  d'appel.  Mais  ces  observations  ne  détruisent  pas  le  fait  de 
l'existence  d'un  droit  commun  quelconque.  Or,  dans  le  cas  de  la 
France,  il  était  de  droit  commun,  que  les  tribunaux  étaient  en 
droit  de  s'occuper  des  appels  comme  d'abus,  des  actes  du  pouvoir 
religieux.  Les  autorités  fourmillent  et  les  arrêts  sont  par  cen- 
taines qui  l'établissent.  Cela  est  si  bien  établi,  c'est  si  peu  dou- 
teux, que  la  défense  n'a  pu  le  nier,  l'a  admis  même,  et  a  eu  à  se 
retrancher  derrière  les  articles  de  la  capitulation,  pour  se  débar- 
rasser de  ce  droit  commun  qui  a  existé  durant  des  siècles  en 
France,  et  qui,  va  sans  dire,  était  le  droit  commun  du  Canada, 
lors  de  la  cession  du  pays  à  V  Angleterre.  Ce  serait  une  perte  de 
temps,  que  d^ insister  sur  une  vérité  qui  n^ est  pas  même  contestée.*^ 

We  do  not  wish  to  deny  that  loss  of  time  and  especially  of  the 
time  of  a  judge,  is  a  great  loss  ;  the  reasoning,  however,  cela  va 
sans  dire,  is  scarcely  convincing.  But  patience  ;  the  authorities 
immediately  follow.  "  Mais,"  continues  the  learned  Judge,  "  ce 
qui  rend  la  chose  plus  sensible,  c'est  que  tout  récemment,  nous 
avons  eu  la  déclaration  formelle  de  Mgr.  Désautels,  dans  son  '  Ma- 
nuel des  Curés,'  publié  en  1864,  quant  à  ce  qu'est  le  droit  com- 
mun ecclésiastique  en  Canada.  Et  comme  Sa  Grandeur  l'Evêque 
de  Montréal  a  approuvé  et  recommandé  par  écrit,  (au  commence- 
ment de  l'ouvrage,)  ce  manuel,  l'on  peut  sans  difficulté,  affirmer 
que  ce  qui  suit  est  l'opinion  de  l'Evêque  de  Montréal  : 

'Nous  ne  saurions  douter  que  le  Droit  Commun  Ecclésiastique 
qui  était  celui  de  la  France,  avant  la  cession  du  Canada  à  l'An- 
gleterre, est  le  Droit  Ecclésiastique  particulier  au  Canada.  En 
effet,  l'arrêt  du  Conseil  d'Etat  du  Roi,  pour  la  création  du  Con- 
seil Supérieur  de  Québec  (1663)  donne  au  dit  Conseil  le  pou- 
voir de  juger  souverainement  et  en  dernier  ressort,  selon  les  lois 
et  coutumes  du  Royaume  de  France  " — Nous  ne  devons  regarder 
comme  obligatoires  en  Canada,  que  ce  qui  était  reconnu  être, 
jusqu'à  1663,  le  droit  commun  ecclésiastique  de  France — Nous  ne 
devons  pas  nous  arrêter  à  tous  les  arrêts  de  Règlement,  mais 
seulement  prendre  pour  règle,  disons-nous,  ce  qui  était  le  droit 
commun  de  France,  avant  1663.'  Je  ne  m'étonne  pas  qu'en  1864, 
Monsg.  Désautels,  et  Sa  Grandeur  Monsg.  de  Montréal,  fussent  de 
cet  avis,  mais  ce  qui  doit  nous  surprendre,  c'est  qu'eu  1870,  l'on 
mette  en  doute,  ce  qui  n'en  est  pas  susceptible  j  je  me  trompe, 
qu'on  nie  avec  autant  d'assurance  qu'on  le  fait,  ce  que  l'Evêque, 
de  Montréal  a  expressément  déclaré,  par  Mgr.  Désautels,  être  le 
droit  commun  ecclàsiastique  du  Bas  Canada  !  " 
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It  is  plain  that,  in  ecclesiastical  law,  the  Honorable  Judge  en- 
tertains a  higher  respect  for  his  Bishop  than  for  the  Pope.  He 
concluded  his  argument  as  follows  :  "  II  ne  me  reste  plus  qu'à 
exprimer  mon  étonnement,  qu'un  des  savants  conseils  des  défen- 
deurs aient  poussé  ses  prétentions  jusqu'à  citer  à  la  Cour  le 
Syllahm  et  à  s'en  étayer  pour  réduire  en  proposition,  que  *  la 
compétence  de  ce  tribunal,  dans  l'espèce  actuelle,  est  condamnée 
par  l'Eglise  '  ;  il  suffit  de  signaler  une  telle  prétention  pour  en  ap- 
précier la  valeur." 

Finally,  the  Honorable  Judge  invoked  the  authority  of  Sir  L. 
H.  LaFontaine  :  '^  Dans  la  cause  de  Varrennes,  Jarret  et  Sénécal, 
en  appel,  en  Mars  1860 — Le  juge  en  chef  Sir  Loui3  H.  LaFontaine 
en  parlant  à\x  factum  du  savant  conseil  de  l'appelant,  M.  Cherrier, 
s'exprime  comme  suit:  (L.  C.  Jurist,  vol.  4,  p.  213,  et  surtout 
p.  233.) 

*  Je  les  approuve  les  raisonnements,  d'autant  plus  que  je  vois 
avec  plaisir,  qu'il  a  puisé  tous  les  principes  qu'il  a  énoncés  et 
soutenus,  exclusivement  dans  l'ancien  droit  ecclésiastique  de  la 
France,  qui  est  celui  du  Bas-Canada,  et  par  conséquent,  celui 
d'après  lequel,  tious  avons  fait  serment  déjuger,''  " 

We  do  not  see  that  either  the  learned  and  much  regretted 
Chief  Justice  or  Mgr.  Desautels  held  or  declared  that  the  appel 
comme  d'abus  ever  existed  in  Canada,  or  that  the  civil  courts 
had  the  right  to  intervene  in  spiritual  matters.  Doubtless  the 
ecclesiastical  law  of  the  country  is  the  same  as  the  one  in  force  in 
Canada  at  the  cession,  so  far  as  consistent  with  the  political 
transformation  of  the  colony  under  British  rule,  as  we  shall  see 
in  our  next  number,  but  that  ecclesiastical  law  had  reference  only 
to  temporal  matters,  and  not  to  things  purely  spiritual,  which  were 
beyond  the  reach  of  the  laws  and  courts  of  the  land. 

In  the  case  of  Sénécal  above  referred  to,  the  question  was  not 
a  spiritual  but  a  purely  temporal  one,  and  as  such  was  necessarily 
decided  by  the  old  law  of  France.  It  was  :  Who  had  the  right  to 
preside  at  meetings  oî fabriques, — the  curé  or  the  oldest  church- 
warden ? 

Furthermore,  in  a  written  opinion  to  the  Seminary  of  Montreal 
in  1847,  cited  by  Mr.  Justice  Berthelot,  Sir  L.  H.  LaFontaine,  ex- 
pressed himself  thus  :  "  L'examen  de  ces  deux  questions  conduit 
nécessairement  à  celui  de  plusieurs  autres  questions  incidentes. 
Les  unes  et  les  autres  présentent  toutes  les  difficultés  qui  se  rat- 
tachent ordinairement  aux  questions  de  droit  ecclésiastique,  diffi- 
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cnlt^  qui  sont  d^autant  plus  grandes  pour  Tavocat  canadien,  qne 
poar  des  raisons  qa*il  est  inutile  d'expliquer,  mais  que  justifie 
pleinement  la  situation  particulière  du  pays,  au  point  de  vue  reH- 
gieuXy  il  est  pour  ainsi  dire,  sans  boussole  et  sans  voie  tracée,  lors- 
qu'il est  obligé  de  se  mettre  à  la  recherche  des  principes  ou  des 
règles  de  F  ancien  droit  ecclésiastiqtiefrançais  qui  peuvent  recevoir 
leur  application  dans  le  Bas  Canada." 

After  reading  this  opinion,  it  is  impossible  to  cite  Sir  L.  H. 
LaFontaine  as  holding  that  the  whole  body  of  French  ecclesiastical 
law  was  introduced  into  Canada. 

The  learned  Judge  is  equally  unfortunate  in  his  quotation 
from  Mgr.  Desautels,  whose  Manuel  des  Curés  treats  only  of  the 
temporal  government  of  parishes  and  fabriques.  Nowhere  in  that 
book  can  there  be  found  an  admission  that  the  French  ecclesias- 
tical law  in  spiritual  matters  was  ever  in  force  in  Canada.  And 
upon  reading  the  circular  of  the  Bishop  of  Montreal  approv- 
ing thereof,  will  be  found  the  following  proposition,  which  is  far 
from  admitting  the  liberties  of  the  Grallican  Church  and  the  eccle- 
siastical law  of  France  as  it  existed  in  France  at  the  time  of  the 
cession  to  the  British  Crown,  or  of  the  establishment  of  the  Supe- 
rior CouncO  of  Quebec,  1663  : 

"lo.  La  puissance  spirituelle  doit  être,  pour  le  bien  de  la 
société  chrétienne,  distincte  et  indépendante  de  la  puissance  civile, 
quoiquen  puissent  dire  les  ennemis  de  la  puissance  spirituelle." 

Finally,  Mr.  Justice  Mondelet's  argument  contains  statements 
which  can  hardly  be  reconcOed  with  each  other. 

At  page  6  he  says  :  "  Dans  la  cause  même  du  curé  Naud  contre 
TËvêque  Lartigne  qu'a  citée  la  défense,  la  cour  a  statué  au  fond, 
bien  que  très  correctement  elle  se  soit  déclarée  incompétente  quant 
aux  raisons  qui  avaient  induit  l'Evêque  à  suspendre  M.  Naud  de 
ses  fonctions  sacerdotales.  Cela,  en  eflfet,  regardait  l'Evêque  et 
le  curé  seuls,  et  la  Cour  n'avait  rien  à  y  voir.  L'Evêque  est  et 
doit  être  seul  juge  de  l'opportunité  de  changer  de  curé,  ou  mission- 
naire dans  Fintérêt  même  des  cures  ;  et  souvent  pour  de  graves 
causes  et  raisons,  il  importe  qu  on  ne  connaisse  pas  les  circon- 
stances qui  ont  amené  ce  déplacement." 

At  page  1  he  says  :  "  Il  est  bon  de  faire,  de  suite,  justice  d'une 
objection  un  peu  spécieuse,  mais  qui  ne  peut  soutenir  un  examen 
sérieux.  Allez-vous,  a-t-on  dit,  obliger  un  prêtre  de  faire  des 
prières  au  cimetière,  et  prêter  son  ministère  contre  ses  convictions? 
Cela  est  purement  spirituel,  les  tribunaux  n'ont  rien  à  y  voir. 
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Mais  remarquez  donc  que  les  tribunaux,  non  seulement  en  France, 
et  c'était  le  droit  commun  ecclésiastique  et  la  jurisprudence  con- 
statée par  des  arrêts  sans  nombre,  mais  en  Canada,  les  cours  ont 
été  bien  plus  loin  que  d'ordonner  ce  dont  il  est  question  ici,  la 
simple  sépulture  ecclésiastique,  laquelle  n'est  pas  un  sacrement, 
mais  simplement  une  cérémonie,  les  tribunaux  ont  contraint  le 
prêtre  d'administrer  le  sacrement  de  baptême.  Or  ce  sacrement 
est  bien  une  chose  sprirituelle^  religieuse. 

What  !  a  Bishop  is  not  amenable  to  a  civil  court,  to  show 
cause  why  he  has  removed  a  curé  and  yet  he  is  subject  to  be 
judicially  compelled  to  administer  the  sacraments  !  The  appd 
comme  d'abus  exists  in  the  latter  case  but  not  in  the  former  !  ! 
Surely  a  state  of  affairs  so  illogical  never  could  have  existed  in 
France. 

A  word  now  as  to  the  status  of  Protestant  Churches  in  Canada 
before  the  cession,  and  we  conclude  for  the  present  number.  It 
is  well  known  that  in  France  the  Catholic  Church  was  the  only 
State  Church.  At  the  time  when  the  Colony  of  New  France 
was  organized  in  1608,  while  the  Edict  of  Nantes  (1598)  was  still 
in  full  force,  it  was  the  only  recognized  Church  in  the  colony,  but 
not  to  the  exclusion  of  Protestant  Churches,  which  were  tole- 
rated under  the  regulations  prescribed  by  that  Edict.  In  1621 
we  fin4  the  inhabitants  of  Canada  complaining  of  this  in  a  Peti- 
tion to  the  King,  wherein  they  pray  for  the  establishment  of 
Catholicism  and  the  exclusion  of  the  Huguenots.  In  1627  when 
the  Company  of  The  Hundred  Associates  was  incorporated,  one 
of  the  conditions  of  their  charter  was  that  the  country  should  be 
colonized  with  naturels  français  catholiques.  (Art.  2  of  the 
Edict.) 

According  to  Art.  23  of  the  Charter  of  the  Compagnie  de 
Occident,  in  1717,  only  the  resident  foreigners  of  Canada  who 
were  professing  the  Catholic,  Apostolic  and  Roman  faith  were 
allowed  to  exercise  the  rights  of  French  subjects  (régnicoles). 
A  Protestant  foreigner,  therefore,  could  not  inherit,  receive 
property  by  gift  or  legacy,  or  in  any  beneficiary  way,  without 
naturalization. 

The  revocation  of  the  Edict  of  Nantes,  1685,  not  having  been 
registered  by  the  Superior  Council,  was  pever  law  in  this  country. 
However,  in  an  ordinance  of  the  Intendant  Dusohesneau  in  1676, 
but  which  cannot  be  regarded  as  constitutional  inasmuch  as  it 
clashes  with  the  Edict  of  Nantes,  we  find  the  following  severe 
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restrictions  :  ^^  Défenses  aux  personnes  de  la  religion  prétendue 
réformée  de  s'assembler  pour  faire  l'exercise  de  leur  religion  dans 
rétendue  de  ce  dit  pays,  sous  peine  de  châtiment  suivant  la  ri- 
gueur des  ordonnances,  lesquelles  ne  pourront  hiverner  à  Tavenir 
en  ce  dit  pays,  sans  permission,  et  que  si  quelqu'un  y  hivemoit 
pour  cause  légitime,  ils  n'auront  aucun  exercice  de  leur  religion, 
et  vivront  comme  des  Catholiques  sans  scandale.'' 

That  under  the  sway  of  these  laws,  the  exercise  of  the  Protes- 
tant worship  was  greatly,  if  not  totally,  restricted  is  unquestionable; 
but  it  seems  that  none  of  them  went  so  far  as  to  deprive  Protes- 
tant French  subjects  of  their  civil  rights.  In  this  respect,  the 
Edict  of  Nantes,  which  tolerated  the  "  so  called  reformed  Churchy^ 
was  the  political  law  or  charter  of  Protestant  Churches  in  La  Nou- 
velle France. 

D.  GiROUARD. 

Montreal,  7th  October,  1871. 
« 

(To  he  continued.') 
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The  coming  year  of  1872  will  be  one  of  much  importance  to 
the  Dominion.  The  first  Parliament  will  have  closed  its  career, 
and  the  people  will  be  called  upon  to  choose  those  to  whom  they 
desire  the  public  affairs  shall  be  entrusted.  The  machinery  of 
Government  applicable  to  a  large  confederation  having  been  de- 
vised and  set  up  by  the  Parliament  which  will  have  passed  away, 
the  approval  or  condemnation]  of  its  acts  must  be  submitted  to 
those  from  whom,  under  our  English  constitution,  the  power 
emanates.  No  uniformity  in  the  mode  of  selecting  the  Represen- 
tatives to  the  House  of  Commons  having  been  agreed  upon  by 
Parliament,  the  selection  will  be  left  to  each  Province,  to  be 
made  according  to  its  own  laws.  By  an  act  passed  at  the  last 
session  of  the  Dominion  Parliament,  34  Vic.  c.  20,  entituled 
"  The  Interim  Parliamentary  Elections  Act,  1871,"  and  to  be 
in  force  for  two  years  only  from  the  time  of  its  passing,  section 
2,  it  is  declared  :  "The  laws  in  force  in  the  several  Provinces  of 
"  Canada,  Nova  Scotia,  and  New  Brunswick,  at  the  time  of  the 
"  Union  on  the  1st  of  July,  1867,  relative  to  the  following  mat- 
"  ters — that  is  to  say — the  qualifications  and  disqualifications  of 
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''  persoûà  iô  be  elected  or  to  sit  or  vote  M  Membra  6f  the  Legis- 
"  lative  Assembly,  or  House  of  Assembly,  in  the  said  several 
"  Provinces  respectively — .the  voters  at  elections  of  such  Mem- 
"  bers — the  oath  to  be  taken  by  voters — the  powers  and  duties 
"  of  Returning  OflEicers — and  generally  the  proceedings  at  and 
"incident  to  such  elections,  shall  be  provided  by  the  British 
"  North  America  Act,  1867,  continue  to  apply  respectively  to 
"  elections  of  Members  to  serve  in  the  House  of  Commons  for  the 
"  Provinces  of  Ontario,  Quebec,  Nova  Scotia,  and  New  Bruns- 
"  wick."  There  are  certain  exceptions,  as  to  the  polling  in  On- 
tario and  Quebec  lasting  only  for  one  day,  and  that  the  qualifica- 
tion of  voters  in  Ontario  shall  be  such  as  was  by  law  in  force  on 
the  23rd  of  January,  1869  ;  and  a  provision  that  the  Revisors 
in  Nova  Scotia  shall  add  to  the  list  of  voters  the  names  of  such 
Dominion  officials  and  employees  as  would  have  been  qualified  to 
vote  under  the  laws  in  force  in  that  Province  on  the  1st  of  July, 
1867,  but  who  may  have  been  disqualified  by  act  of  the  Legis- 
lature of  that  Province  passed  since  that  day.  There  are  also 
provisions  respecting  Quebec,  British  Columbia  and  Manitoba, 
and  on  some  other  points,  but  not  of  a  bearing  necessary  to  be 
observed  upon  in  this  article. 

Without  commenting  upon  the  propriety  or  impropriety  of 
having  the  same  House  composed  of  Representatives  chosen  under 
different  laws,  with  different  statutory  qualifications,  and  elected 
in  different  ways,  it  is  sufficient  to  say  that  Parliament  in  its 
wisdom  thought  proper  to  prefer  such  a  course,  leaving  to  the 
House  hereafter  to  be  chosen  to  determine  whether  the  continu- 
ance of  such  a  course  shall  be  prudent  for  the  future  or  not. 
The  important  questions  of  the  qualifications  of  the  candidates,  of 
the  nature  and  extent  of  the  franchise,  and  of  the  mode  of  elec- 
tion, whether  by  ballot  and  simultaneous  polling  or  not,  will  no 
doubt  form  during  the  discussions  preceding,  and  the  canvas 
pending  the  elections,  the  subject  of  many  and  exciting  arguments. 

Assuming  that  all  are  desirous  of  doing  what  is  best  for  the 
country,  it  may  be  useful  to  compare  the  existing  laws,  and  thus 
by  contrast  enable  the  people  of  all  the  Provinces  to  select  from 
the  legislation  of  each  that  which  may  be  deemed  best,  not  simply 
in  theory  but  in  practical  working.  For  this  purpose  it  is  pro- 
posed briefly  to  point  out  the  salient  features  of  the  election  laws 
in  the  three  Provinces  of  Ontario,  New  Brunswick,  and  Nova 
Scotia — Quebec  is  not  touched  upon, — and  with  reference  to  both 
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British  Cdlumbià  âiid  Manitoba,  it  is  maiiifest  â  little  time  iàtlst 
be  allowed  to  those  two  Provinces  to  develop  their  own  systems. 

In  the  three  Provinces  referred  to,  the  Election  Laws  differ 
very  materially,  both  as  to  the  qualification  of  the  Electors  and 
the  Candidates,  the  mode  and  time  of  voting,  and  the  restifictions 
imposed  upon  the  exercise  of  the  franchise. 

First  : — ^As  to  the  qualification  of  the  Voters. 

In  Ontario^  every  male  person  21  years  of  age,  a  British  sub- 
ject by  birth  or  naturalization,  not  coming  under  any  legal  dis* 
qualification,  duly  entered  on  the  last  revised  and  certified  List 
of  Voters,  being  actually  and  hona  fide  the  owner,  tenant,  or 
occupant  of  real  property  of  the  value  hereinafter  mentioned,  and 
being  entered  in  the  last  revised  assessment  roll  for  any  city, 
town,  or  village,  as  such  owner,  tenant,  or  occupant  of  such  real 
property,  namely  : — 

In  Cities,  of  the  actual  value  of $400 

In  Towns       "         "         "         300 

In  Incorporated  Villages,  of  the  actual  value  of    200 
In  Townships,  "  "  "      200 

shall  be  entitled  to  vote  at  Elections  for  Members  for  the  Legis- 
lative Assembly. 

Joint  owners  or  occupiers  of  real  property  rated  at  an  amount 
suflELcient,  if  equally  divided  between  them,  to  give  a  qualificatioii 
to  each,  shall  each  be  deemed  rated  within  the  Act  ;  otherwise, 
none  of  them  shall  be  deemed  so  rated. 

"  Owner  "  means  in  his  own  right,  or  in  right  of  his  wife,  of 
an  estate  for  life  or  any  greater  estate. 

"  Occupant,"  hona  fide  in  possession,  either  in  his  own  right 
or  in  right  of  his  wife  (otherwise  than  as  owner  or  tenant)  and 
enjoying  revenues  and  profits  therefrom  to  his  own  use. 

"  Tenant  "  shall  include  persons  who,  instead  of  paying  rent 
in  money,  pay  in  kind  "  any  portion  of  the  produce  of  such  pro- 
perty." 

In  Nova  Scotia  every  male  subject  by  birth  or  naturalization, 
21  years  of  age,  not  disqualified  by  law,  assessed  on  the  last  re- 
vised assessment-roll,  in  respect  of  real  estate  to  the  value  of 
$150,  or  in  respect  of  personal  estate,  or  of  real  and  personal 
together,  of  the  value  of  $300,  shall  be  entitled  to  vote. 

Also,  when  a  firm  is  assessed  in  respect  of  property  sufficient  to 
give  each  member  a  qualification,  the  names  of  the  several  per- 
sons comprising  such  firm  shall  be  inserted  in  the  List,  but  no 


ïMe  £LEC(rioN  tAwsx  459 

haember  bt  a  corporate  body  shall  be  entitled  to  voté  dr  te  entered 
on  the  List  in  respect  of  corporate  property. 

Also,  when  real  property  has  been  assessed  as  the  estate  of  any 
person  deceased,  or  as  the  estate  of  a  firm,  or  as  the  estate  of  any 
person  and  son  or  sons,  the  heirs  of  the  deceased  in  actual  occu- 
pation at  the  time  of  the  assessment,  the  persons  who  were  part- 
ners of  the  firm  at  the  time  of  the  assessment,  and  the  sons  in 
actual  occupation  at  the  time  of  the  assessment  shall  be  entitled 
to  vote,  as  if  their  names  had  been  specifically  mentioned  in  the 
assessment,  on  taking  an  oath,  if  required,  in  accordance  with  the 
facts  coming  within  the  separate  classification  of  the  above  pro- 
visions. 

In  New  Brunsmck  every  male  person  21  years  of  age,  a  Bri- 
tish subject  not  under  any  legal  incapacity,  assessed  for  the  year 
for  which  the  Kegistry  is  made  up  : — In  respect  of  real  estate  to 
$100,  or  personal  property,  or  personal  and  real,  amounting  to 
$400,  or  on  an  annual  income  of  $400,  shall  be  entitled  to  vote. 

Thus,  in  both  Nova  Scotia  and  New  Brunswick  the  franchise 
is  more  extended  than  in  Ontario.  In  Ontario  it  still  savours  of 
the  real  estate.  In  New  Brunswick  and  Nova  Scotia  it  is  based 
upon  personal  estate,  per  se,  as  well  as  real  estate. 

In  Ontario  certain  persons  are  forbidden  to  exercise  the  fran- 
chise whether  qualified  or  not,  namely  : — Judges  of  the  Supreme 
Courts,  of  County  Courts,  Recorders  of  cities,  officers  of  the  Cus- 
toms of  the  Dominion,  Clerks  of  the  Peace,  County  Attorneys, 
Registrars,  Sheriffs,  Deputy  Sheriffs,  Deputy  Clerks  of  the  Crown, 
Agents  for  the  sale  of  Crown  lands,  Postmasters  in  cities  and  towns, 
and  Excise  Officers,  under  a  penalty  of  $2000,  and  their  votes 
being  declared  void. 

Again,  no  Returning  Officer,  Deputy-Returning  Officer,  Elec- 
tion clerk,  or  Poll  clerk,  and  no  person  who  at  any  time,  either 
during  the  election,  or  before  the  election,  is,  or  has  been  em- 
ployed in  the  said  election,  or  in  reference  thereto,  or  for  the  pur- 
pose of  forwarding  the  same,  by  any  candidate,  or  by  any  person 
whomsoever,  as  counsel,  agent,  attorney,  or  clerk  at  any  polling 
place  at  any  such  election,  or  in  any  other  capacity,  whatever, 
and  who  has  received,  or  expects  to  receive,  either  before,  during, 
or  after  the  said  election,  from  any  candidate,  or  from  any  person 
whomsoever,  for  acting  in  any  such  capacity  as  aforesaid,  any  sum 
of  money,  fee,  office,  place,  or  employment,  or  any  promise,  pledge 
or  security  whatever,  therefor,  shall  be  entitled  to  vote  at  any 
election. 
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No  wonldti  shall  be  entitled  to  vote  at  any  eleôtîoil. 

In  New  Bnmswick  and  Nova  Scotia  there  is  no  restriction  as 
to  the  exercise  of  the  franchise  by  persons  who  are  duly  qualified. 
On  the  contrary,  express  provisions  are  made  to  enable  presiding 
officers,  poll  clerks,  candidates  and  their  agents,  when  acting  in 
the  discharge  of  their  various  duties  connected  with  the  election, 
to  poll  their  votes  in  districts  where,  otherwise  but  for  such  pro- 
visions, they  would  not  be  entitled  to  vote. 

As  to  the  Qualification  of  Candidates. 

In  Nova  Scotia  the  candidate  must  possess  the  qualification 
requisite  for  an  elector,  or  shall  have  a  legal  or  an  equitable  free- 
hold estate  in  possession,  of  the  clear  yearly  value  of  eight  dollars. 

In  New  Brunswick  the  candidate  must  be  a  male  British  sub- 
ject, 21  years  of  age,  and  for  six  months  previous  to  the  test  of 
the  writ  of  election  have  been  legally  seized  as  of  freehold  for  his 
own  use  of  land  in  the  Province  of  the  value  of  £300,  over  and 
above  all  incumbrances  charged  thereon. 

In  Ontario  by  the  Act  of  1869,  33  Vic,  chap.  4,  passed  to 
amend  the  Act  of  the  previous  Session,  entitled  :  "  An  Act  re- 
specting elections  of  Members  of  the  Legislative  Assembly  "  (the 
32  Vic,  chap.  21),  it  is  enacted  "  That  from  and  after  the  passing 
of  that  Act,  no  qualification  in  real  estate  should  be  required  of 
any  candidate  for  a  seat  in  the  Legislative  Assembly  of  Ontario  ; 
any  statute  or  law  to  the  contrary  notwithstanding,  and  every 
such  last  mentioned  statute  and  law  is  hereby  repealed.^^ 

Neither  the  said  32  Vic,  chap.  21,  nor  the  preceding  Acts  of 
the  same  Session,  chaps.  3  and  4,  defining  the  privileges,  immu- 
nities and  powers  of  the  Legislative  Assembly,  and  for  securing 
the  independence  of  Parliament,  point  out  what  shall  be  the  qua- 
lifications of  a  candidate,  and  the  previous  Acts  in  the  Consoli- 
dated Statutes  on  the  subject  have  been  repealed. 

By  the  23rd  sec.  of  32  Vic,  chap.  21,  1868  &  9,  the  electors 
present  on  nomination  day  are  to  name  the  person  or  persons 
whom  they  wish  to  choose  or  represent  them  in  the  Legislative 
Assembly.  There  is  no  restriction  as  in  Nova  Scotia,  that  a 
candidate  must  have  the  qualification  of  an  elector,  which,  among 
others,  is  that  he  shall  be  a  male  subject  by  birth  or  naturaliza- 
tion, or,  as  in  New  Brunswick,  specifically,  that  he  must  be  a 
"  male  British  subject." 

In  the  Ontario  Act,  32  Vic,  chap.  21,  sec  4,  it  enacts:  "No 
woman  shall  be  entitled  to  vote,"  but  there  is  no  restriction  in 
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the  23rd  section  as  to  the  sex  of  the  person  or  persons  whom  the 
electors  shall  choose  to  represent  them  in  the  Legislative  Assem- 
bly, nor  is  there  any  clause  in  the  two  Acts,  chaps.  3  and  4, 
above  referred  to,  from  which  any  such  restriction  can  be  inferred. 
The  61st  sec.  of  32  Vic,  chap.  '21,  declares  "  That  no  candidate 
shall,  with  intent  to  promote  his  election,  provide  or  furnish,  &c.'' 
But  by  the  General  Interpretation  Act,  passed  by  the  Legislature 
of  Ontario,  chap.  1,  31st  Vic.  (1867-8),  sec.  6,  clause  8,  it  is 
enacted  that  "  words  importing  the  singular  number,  or  the  mas- 
cidine  gender,  shall  include  more  persons,  parties,  or  things  of  the 
same  kind  than  one,  and  females  as  well  as  males,  and  the  con- 
verse." 

And  by  the  3rd  sec.  of  the  same  Act  the  interpretation  clauses 
were  to  apply  to  all  Acts  thereafter  passed. 

Thus  it  would  appear,  that  if  the  electors  present  on  nomina- 
tion day  choose  a  female  as  a  candidate,  and,  in  case  of  a  poll 
being  demanded,  she  should  be  elected,  she  would  be  entitled  to 
take  her  seat  as  a  Member  in  the  Legislature  of  Ontario. 

In  this  respect  Ontario  differs  from  the  other  two  Provinces, 
and  may  be  said  to  be  in  advance  of  both  England  and  the 
United  States  on  this  point. 

This  difference — assuming  that  the  above  construction  of  the 
Ontario  Act  is  correct — is  one  of  so  much  discussion  at  the 
present  day,  that  it  may  not  be  uninteresting  to  refer  to  a  very 
important  ailment  and  decision  which  took  place  in  the  Common 
Pleas  in  England  almost  at  the  time  the  Act  was  under  consider- 
ation in  the  Ontario  Legislature,  and  which  it  is  presumed  must 
have  come  under  the  observation  of  the  very  able  legal  men  in 
that  House.  The  argument  was  commenced  early  in  November, 
1868,  and  judgment  given  in  January,  1869.  The  case  of  Charl- 
ton (appt).,  vs.  Lings  (respt).*  The  name  of  Mary  Abbott, 
with  a  large  number  of  other  women,  appeared  upon  the  lists  of 
voters  for  members  of  Parliament  for  the  Borough  of  Manchester. 
Her  name  was  objected  to  and  struck  off  by  the  Revising  Barris- 
ter. Her  statutory  qualification  otherwise  than  as  a  woman  was 
not  disputed.  On  appeal  from  the  decision  of  the  Revising  Bar- 
rister, the  case  was  argued  by  Coleridge  for  the  appellant,  by 
Mellish  for  the  respondent.  The  decision  which  was  to  govern 
the  other  cases  as  well  as  her  own  was  that  she  had  not  a  right 
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to  Tote.    In  ihe  ooorse  of  the  argoment,  some  observatioiis  were 
made  by  the  counsel  and  the  judges,  which  will  aid  us  in  the 
constrncticMi  to  be  put  upon  the  Ontario  Acts,  bearing  in  mind 
that  the  question  here  is  not  the  right  of  the  woman  herself  to 
exercise  a  right  or  privilege,  but  the  right  of  the  electors  not 
to  be  restricted  in  the  exercise  of  their  rights — that  is  the  right 
of  selection.    And  Mouther,  whether  when  in  a  particular  statute, 
dealing  with  an  entire  question,  a  particular  resolution  is  made 
with  r^ard  to  a  particular  class  of  persons,  it  does  not  n^ative 
the  application  of  any  other  restriction  to  the  same  class,  than  the 
restriction  named,  assuming  that  in  other  respects  the  requisi- 
tions under  the  statute  are  complied  with.     The  Ontario  Statute 
first  gives  the  franchise  to  every  '^  male  person,''  &c.,  then  as  if 
that  was  not  sufficiently  explicit,  as  if  to  remove  the  very  doubt 
which  has  been  raised  in  England,  and  to  show  that  the  conâder- 
ation  of  woman's  rights  and  her  position  had  not  been  overlooked, 
it  declares  "  no  woman  shall  be  entitied  to  vote  at  any  election." 
When  it  comes  to  the  nomination  of  candidates,  it  requires  the 
sheriff  to  call  upon  the  electors  present  to  name  the  <' person*'  or 
"persons"  whom  they  desire  to  choose  without  any  restriction  in 
such  selection  as  in  the  case  of  the  franchise  to  the  persons  being 
male.     By  a  subsequent  Act,  c.  4, 1869,  the  L^islature  abolishes 
the  qualification  in  real  estate,  thus  removing  the  inference  to 
be  drawn  as  to  Knight's  service  and  the  feudal  tenure  referred 
to  by  one  of  the  judges  in  Charlton  vs.  Lings.     Then  assuming 
that  the  selection  is  of  a  woman  of  tuHl  age — ^a  feme  sole — eom- 
pos  mentis — ^not  under  any  restraint  from  infancy  or  marrû^  or 
any  legal  incapacity  from  crime — does  she  not  come  sufficiently 
under  the  term  "person"  to  be  within  the  Act.     In  the  case 
referred  to,  Mr.  Mellish  in  his  very  able  argument  against  the 
construction  of  the  English  statute,  which  Sir  John  Coleridge 
was  contending  for  ;  viz.,  that  woman  had  the  right  to  vote,  be- 
cause, under  Lord  Romilly's  Act,  words  imputing  the  masculine 
gender  included  the  feminine,  says  :  "  No  one  can  doubt  that  in 
this  Act  (that  is  the  Representation  of  the  People  Act^  1867), 
the  word  '^  man  "  is  used  instead  of  the  word  '<  person  "  for  the 
express  purpose  of  excluding  "  woman,"  thereby  admitting  that 
if  the  word  "  person  "  had  been  used  (in  the  absence  of  anything 
else  in  the  Act,  to  control  it)  woman  would  have  been  included." 
Chief  Justice  Bovil,  in  referring  to  the  Reform  Act  of  1852,  and 
to  the  Representation  of  the  People  Act,  1867,  says  :  "  The  con- 
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elusion  at  which  I  have  arrived  is  that  the  Legislature  used 
"ma»*'  in  the  same  sense  as  "  male  person  "  in  the  Turmer  Act, 
and  this  word  way  intentionally  used  to  designate  expressly  the 
ill  ale  sex,  and  that  it  amouuvcd  to  au  expresp  enactment  and  pro- 
vision that  every  man,  as  distinguisaed  from  woman,  possessing 
the  qualification,  was  to  have  the  fi'anchise,  and  in  that  view  Lord 
Romîlly'b  Act  does  not  apply  to  this  case,  and  will  not  'extend 
the  word  "man  "  so  as  to  inoludb  woman."  The  other  judgej, 
Willes,  Byles  and  Keating,  fully  concurred  with  'heCh^.ef  Jupûce 
as  to  the  consf  notion  to  be  put  upon  the  Statut.,  saying  that  the 
words  "man"  and  ^"  ma^e  person,"  together  with  the  context  of 
the  statute  throughout,  shewed  conclusively  that  it  was  not  inten- 
ded to  confer  the  franchise  on -women.  Judges  Willes  and  Byles 
went  further,  expressing  their  opinion  that  women  were  under  a 
"legal  incapacity'  from  either  being  electors  or  elected;  the 
latter  observiDg  that  "women  for  centuries  have  always  been  con- 
sidered legally  incapable  of  voting  for  members  of  Parliament,  as 
much  so  as  of  being  themselves  elected  to  serve  as  members,"  and 
he  hoped  "that  the  ghost  of  a  doubt  on  this  question  would 
henceforth  be  laid  for  ever."  Even  the  casual  opinion  of  such 
eminent  men  is  entitled  to  the  highest  respect,  though  the  point 
actually  under  their  consideration  and  decided  by  them,  was  the 
construction  of  a  particular  statute  as  to  the  right  of  a  woman  to 
vote,  not  as  to  the  right  of  the  electors  to  choose  one  as  their 
representative.  The  language  of  the  statutes  before  them  was 
different  from  the  language  of  the  Ontario  statute.  The  latter  is 
the  one  which  governs  here.  It  professes  to  deal  with  the  whole 
question — being  essentially  a  question — with  which  the  Ontario 
Legislature  had  the  exclusive  power  to  deal.  It  classifies  and 
deals  with  the  voters  and  the  candidates  separately  and  exhaus- 
tively, and  throughout  the  whole  contest  there  is  nothing  incon- 
sistent with  such  a  conclusion. 

Ansley  (Thomas  Chasholm)  in  his  able  Review  of  the  Repre- 
sentation of  the  People's  Act,  1867,  and  of  the  Reform  Act  of 
1832,  ably  handles  the  whole  subject,  and  differs  entirely  from 
the  views  laid  down  by  the  learned  Judges  on  the  case  referred 
to — not  upon  the  broad  question,  but  upon  the  construction  of 
the  Statute.  His  work  was  written  in  1867,  their  decision  given 
in  1869.  In  the  course  of  his  work  he  gives  Mr.  Denman,  Q.C., 
as  authority  for  the  statement  that  the  word  "person"  used  in  an 
act  of  the  Legislature  of  one  of  the  Colonies  of  Australia  had 
given  the  franchise  to  women. 
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It  is  also  further  to  be  observed,  that  in  the  Imperial  Act  33 
and  34  Vic,  c.  75,  entitled  "  An  Act  to  provide  for  Public  Ele- 
mentary Education  in  England  and  Wales,"  (passed  in  1870, 
since  the  decision  in  Charlton  vs.  Lings),  which  regulates  the 
distribution  and  management  of  the  Parliamentary  annual  grants, 
in  aid  of  public  education,  and  provides  for  such  distribution  and 
•management  by  means  of  a  Board  or  School  Parliament,  with 
great  powers,  chosen  by  election  by  the  ratepayers,  the  word 
"  person  "  is  used  throughout  with  reference  to  those  chosen  to 
form  the  Board,  and  under  that  designation  women  have  been 
held  eligible  and  taken  their  seats,  notwithstanding  that  in  speak- 
ing of  such  members  the  word  "  himself,"  and  other  words  of  the 
masculine  gender  only,  are  used.  It  would  seem,  therefore,  taking 
all  points  into  consideration,  to  require  an  arbitrary  and  unusual 
construction  to  be  put  upon  such  word,  to  deprive  the  electors  of 
Ontario  of  the  right  of  choosing  a  female  representative  for  their 
own  Legislature,  if  they  be  so  minded. 

In  all  three  of  the  Provinces  persons  holding  offices  of  profit 
or  emolument  under  the  Crown,  excepting  Members  of  the  Ex- 
ecutive Government,  are  debarred  from  holding  seats  in  the  As- 
sembly. In  all  the  three  Provinces  there  must  be  a  registration 
of  Voters,  the  foundation  in  all  being  the  same,  namely — the  As- 
sessment List  of  the  District — the  details  for  the  Register  of 
Voters,  simply  varying  according  to  the  qualifications  which  give 
the  vote,  and  which  entitles  the  Voter's  name  to  be  put  upon  the 
List — the  exceptional  instances  in  Nova  Scotia  being  when  the 
representatives  of  a  deceased  party,  or  the  members  of  a  firm  as- 
sessed are  entitled  to  vote  ;  and  in  New  Brunswick,  when  there 
has  been  no  assessment  in  the  parish  for  the  year  for  which  the 
List  ought  to  be  made  up. 

In  Ontario  the  voting  is  viva  voce. 

In  New  Brunswick  and  Nova  Scotia — By  Ballot — introduced 
in  Elections  in  New  Brunswick  in  1855  ;  in  Nova  Scotia  in  1870. 

The  Mode  of  Conducting  the  Election, 

The  mode  of  conducting  the  Election  by  ballot  is  very  much 
the  same  in  Nova  Scotia  as  it  is  in  New  Brunswick,  the  most 
material  distinction  between  the  two  being  that  in  the  several 
Polling  Districts  in  New  Brunswick  the  Ballots  are  openly  counted 
at  the  close  of  the  Poll  at  each  Polling  Place,  in  the  presence  of 
the  Candidates,  or  their  Agents,   duly  added  up  openly  in  the 
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presence  of  all  parties,  entered]  in  the  Poll  Books  or  Check  List^ 
igned  by  the  Poll  Clerk,  and  countersigned  by  the  Candidates 
or  their  A2:ents,  and  the  Ballots  then  forthwith  destroyed,  the 
countersigned  Poll  Book  or  Check  List  with  a  written  statement 
of  the  result  of  the  Poll  at  that  District,  with  the  signatures  of 
the  Candidates  or  their  Agents  is  then  forthwith  enclosed,  sealed 
up,  and  publicly  delivered  to  the  presiding  officer  to  be  transmit- 
ted ta  the  Sheriff  to  be  opened  on  Declaration  Day. 

Whereas,  in  Nova  Scotia  the  Ballot  Boxes,  with  the  Ballots 
are  sealed  up  and  sent.  This  mode  was  in  accordance  with  the 
Law  first  introducing  the  Ballot  in  New  Brunswick,  but,  being 
found  liable  to  abuse,  was  subsequently  amended  as  above  men- 
tioned. 

In  Nova  Scotia — The  17th  sec.  of  the  Act  of  1870,  introduc- 
ing the  Ballot,  abolishes  the  Public  Meeting  held  by  the  Sheriff 
OQ  Nomination  Day,  but  he  is  to  attend  at  the  Court  House,  or 
other  place  prescribed,  between  11  a.  m.  and  2  p.  m.,  for  the  pur- 
pose of  receiving  the  names  of  the  Candidates,  and  he  shall  ex- 
clude all  psrsons  not  having  business  in  connection  with  the 
Election. 

In  Ontario  and  Nova  Scotia,  in  ease  of  a  Greneral  Election,  the 
PoUinji:  must  be  simultaneous  throughout  the  whole  Province. 

In  New  Brunswick  it  is  not  so  ;  the  Sheriff  or  the  Presiding 
Officer  for  the  County  or  City  selects  such  time  within  the  writ 
as  he  deems  most  suitable  for  the  convenience  of  the  Electors 
within  his  County. 

As  under  the  Dominion  Act,  with  the  exceptions  pointed  out, 
the  elections  are  to  be  held  under  the  laws  which  were  in  force  on 
the  1st  of  July,  1867,  the  reforms  introduced  into  Nova  Scotia, 
by  the  Act  of  1870 — of  the  ballot  and  the  abolition  of  the  hust- 
ings on  nomination  day — will  not  be  applicable. 

J.  H.  Gray. 
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"  Practice  four  hours  every  day  in  a  pistol-gallery,"  was   the 
advice  given  seventy  years  ago,  by  an  eminent  member  of  the  Irish 
bar  to  a  youthful  confrere,  as  the  most  certain  means  of  rising  in 
the  profession  in  the  Emerald  Isle.     The  day,  however,  of  duel- 
lists is  over,  it  is  impossible  for  any  man  to  shoot  himself  into 
practice  now-a-days  ;  more  peaceful  means  must  be  resorted  to  in 
order  to  secure  advancement  ;  and  although  industry,  learning  and 
talents  may  be  insufficient  to  secure  a  leading  position,  a  careful 
cultivation  of  the  judges  will  in  a  number  of  instances  produce 
the  desired  effect  ;  that  is  if  the  dictum  of  a  judge  be  recognized 
by  the  other  members  of  the  bench  as  an  authority  in  such  mat- 
ters.    "My  dear  ,"  said  he,  "whenever  I  have  a  doubt  in 

a  case  pleaded  before  me,  I  always  give  its  benefit  to  my  friend." 
What  charming  naivete,  what  delicious  simplicity  were  exhibited 
in  that  outburst  of  confidence,  how  they  remind  one  of  the  honied 
words  of  the  poet, 

"A  sympathy 
Unusual  join'd  their  loves  ; 
They  pair'd  like  Turtles  ;  still  together  drank, 
Together  eat,  nor  quarrell'd  for  the  choice, 
Like  twining  streams  both  from  one  fountain  fell 
And  as  they  ran  still  mingled  smiles  and  tears. 

Verily,  if  the  judges  adopt  the  dictum  in  question,  thanks  will 
be  due  to  them  for  simplifying  the  administration  of  the  law  in 
this  Province.  Parties  will  no  longer  be  distracted  by  the  anxie- 
ties now  attendant  on  the  prosecution  of  a  suit,  counsel  will  be 
absolved  from  the  necessity  of  studying  the  points  of  their  cases, 
judges  will  be  relieved  from  tLe  frightful  labour  of  poring  over 
musty  records.  The  only  point  requiring  care  an  I  attention  will 
be  the  retaining  of  counsel  rejoicing  in  the  friendship  of  the  judges. 
It  may  so  happen  that  in  order  to  secure  a  judgment,  three  coun- 
sel i^ust  be  engaered,  bu*  the  increase  in  numbers  retained  will 
rsdouad  to  the  interest  of  the  bar.  Kind  an(?  liberi.1  feelings  be- 
tween b^r  and  bench  will  be  created  and  fostered — dependent 
upon  each  other,  the  bench  wi:l  be  entitled  to  the  libtrality  of 
the  brr,  and  the  bar,  or  at  least  its  favoured  members,  will  receive 
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the  moral  support  of  the  bench.  It  may  be  asked,  how  is  this 
happy  condition  of  affairs  to  be  brought  about  ?  What  means 
should  be  adopted  to  insure  possession  of  this  legal  Utopia? 
Judges  although  immeasurably  above  the  common  herd  of  men, 
superior  to  the  ordinary  vices  of  humanity,  and  generally  impres- 
sed with  the  idea  that  they  possess  all  attainable  knowledge  in 
the  science  of  the  law,  are,  with  all  due  deference  be  it  said, 
human  in  some  respects.  Impecuniosity  may  afflict  some,  a 
craving  for  the  good  things  of  this  world  may  affect  others. 
Relieve  the  one,  satisfy  the  other,  and  behold  the  foundations  of 
doubtful  friendships.  A  man's  capacity  for  friendship  is  either 
in  his  purse  or  in  his  stomach  ;  fill  both  and  it  is  impossible  for 
him  to  resist  the  kindly  feeling.  Let,  then,  the  maxim  of  the 
profession  be  '^  Entertain  and  Indorse.''  If  carried  into  practice, 
the  experiment  at  first  may  be  expensive,  but  thé  speculation  will 
be  sure  to  pay  in  the  end. 

The  benefits  which  will  follow  from  the  adoption  of  the  prin- 
dple  in  question  will  be  shared,  not  only  amongst  ordinary  suitors 
but  also  amongst  men  of  means  or  influence  who,  in  the  ardor  of 
the  moment,  have  been  tempted  to  commit  crime.  It  is  exces- 
sively unjust  that  men  of  a  high  and  educated  stamp  should  by 
the  law  be  regarded  in  the  same  light  as  poor  uninfluential  fellows, 
so  far  as  what  is  technically  called  crime  is  concerned.  In  the 
one  case  the  respectability  of  the  offender's  family  is  tarnished,  he 
himself  is  torn  from  the  charms  and  comforts  of  his  home,  his 
money  is  useless,  and  he  wastes  his  years  in  a  penitentary.  The 
poor  devil  on  the  contrary  without  means  and  friends,  save  perhaps 
his  wife  and  children,  who  commits  a  crime,  should  be  punished 
as  an  example  to  his  wealthier  fellow  subjects — ^his  imprisonment 
redounds  to  his  own  benefit — ^half-starved  before,  he  is  now  well- 
fed — ^ragged  and  out  of  elbows  at  large,  he  rejoices  in  his  new 
clothes  in  prison — ^his  wife  and  children  beg,  but  they  are  well  rid 
of  their  disreputable  husband  and  father.  Of  old,  the  benefit  of 
clergy  was  admitted  in  mitigation  of  punishment  ;  would  it  not  be 
a  good  idea  to  legalise  it  as  an  excuse  for  crime  in  this  our  day  ? 
Poverty  in  this  workday  world  of  ours  is  a  crime,  wealth  is  a 
virtue.  A  man's  depravity  grows  with  his  poverty  ;  his  virtues 
increase  in  proportion  to  his  wealth.  A  poor  man  cannot  be 
honest.  A  millionaire  cannot  be  a  rascal.  Wealth  gilds  every- 
thing, and  would  cast  a  halo  round  the  head  of  a  criminal. 
Let  us  picture  to  ourselves  a  trial  in  such  a  case, — the  wealthy 
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victim  in  the  dock,  the  counsel  defending,  the  friendly  judge 
upon  the  bench;  how  tender  towards  the  prisoner  would  be 
the  judge's  conduct;  how  majestic  and  condescending  bis  de- 
portment towards  the  jury;  how  he  would  define,  and  refine 
upon,  the  points  of  law  ;  how  he  would  doubt  everything,  even  his 
own  existence,  save  the  respectability  and  wealth  of  the  unfortu- 
nate accused,  and  how  at  the  last  he  would  dilate  upon  his  vast 
properties  as  irrefragable  evidence  of  his  innocence.  Gracious 
Heavens  !  no  jury  could  resist  his  fascinations,  and  a  verdict  of 
Not  Guilty  would  save  him  the  trouble  of  reserving  a  case  and 
discharging  the  accused  from  custody  on  ^'•ifling  bail.  Capital 
would  thus  at  last  acquire  its  proper  posi  •  .  and  secure  immun- 
ity from  punishment  to  its  fortunate  possessor.  The  Bar  would 
receive  large  fees,  and  the  Beonh  would  be  indorsed  by  the  signa- 
ture of  every  man  seeking  advancement  in  his  profession. 

If.  however,  it  be  prct  »nded  chat  the  course  pointed  out  is 
immoral  rnd  even  disgraceful,  and  it  is  desired  to  secure  perfect 
impartiality  in  the  administration  of  justice,  what  means  can  be 
taken  to  secure  the  desired  end.  Universal  satisfaction  upon  the 
subject  now  pervades  all  classes  of  society.  It  is  impossible,  say 
all  people,  that  justice  could  be  administered  in  a  better  manner 
than  in  the  Province  of  Quebec.  The  judges  are  industrious 
beyond  all  precedent,  in  fact,  from  excess  of  work  they  are 
worn  down  to  skeletons  ;  they  are  impartial,  learned,  and  talented  ; 
charming  in  their  manners,  courteous  in  their  behaviour,  their 
civility  to  the  members  of  the  bar  is  only  equalled  by  their  for 
bearance  and  brotherly  love  to  each  other.  The  country,  in  fact, 
does  not  appreciate  them  as  it  ought,  the  paltry  salaries  they 
receive  are  no  compensation  for  the  immense  benefits  they  daily 
heap  upon  society.  The  temptations  to  which  they  are  exposed, 
are  incredible,  and  it  is  unfair  in  the  highest  degree  to  submit 
human  nature  on  the  Bench  to  the  trials  of  poverty.  The  rich 
man  who  has  never  known  indigence,  who  has  never  experienced 
the  kind  attentions  of  a  bailiff,  or  felt  the  pangs  of  hunger,  knows 
not  the  fascinations  of  crime,  and  condemns  the  poor  devil  who, 
to  save  his  wife's  life,  steals  a  loaf  of  bread.  Worse,  infinitely 
worse,  than  that  of  a  man  dying  of  hunger,  is  the  position  of  a 
judge,  bound  to  keep  up  respectable  appearances  on  an  insufficient 
income  ;  day  by  day  he  plunges  deeper  into  debt,  and  becomes  the 
bond-slave  of  his  creditors — ^his  independence  lost,  his  spirit  broken, 
his  impartiality  destroyed,  he  must  be  more  than  mortal  if  he  can 
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decide  against  a  member  of  the  bar,  who  holds  one  or  two  judg- 
ments against  him,  and  who  in  the  anger  of  the  moment  may  put 
an  execution  into  his  house.  Let  us  flatter  ourselves  with  the 
idea  that  such  a  state  of  things  does  not  exist  in  Quebec,  but  at 
the  same  time  let  us  take  the  precautions  necessary  to  prevent  the 
occurrence  of  such  a  calamity. 

If  in  lieu  of  the  enlightened,  talented  and  learned  Bench  that 
we  now  possess,  the  highest  court  in  the  Province  was  composed 
of  men — lazy,  idle,  partial — seeking  solely  to  gorge  their  salaries 
as  the  reward  of  the  smallest  possible  quantity  of  work  ;  what 
would  be  the  consequence  to  the  country  at  large  ?  Would  it  be 
possible  for  it  to  flourish  with  the  fountain  of  its  justice  impure 
and  polluted.  Would  not  that  impurity  and  pollution  be  carried 
through  all  grades  and  classes  of  society?  Would  commerce 
flourish,  secure  from  the  harpies  who  would  rise  and  devour  all 
the  profits  of  the  fair  trader  ?  Would  property  be  safe  from  the 
machinations  of  the  ring  of  conspirators,  who  would  fatten  on  the 
labour  of  honest  men  ?  Would  life  be  secure  from  the  rowdies 
and  ruffians  who  would  congregate  in  our  streets,  and  purchase 
immunity  for  their  own  crimes  by  being  the  willing  instruments 
of  others  higher  in  the  social  scale. 

If  an  example  be  wanted  of  a  great  city  trodden  down  into  the 
mire,  regard  New  York.  The  Corporation  of  that  city  within 
two  years  plundered  to  the  extent  of  millions  of  dollars  !  The 
majority  of  voters  ruled  by  a  despicable  minority  of  rogues  and 
cheats — Property  insecure — Human  life  not  regarded.  And 
what  are  the  causes  productive  of  this  state  of  affairs  ?  The 
corruption  of  the  Bench — the  indifference  of  the  better  classes  of 
society.  That  enlightened  Christianity  which  there  has  insured 
the  adoption  of  the  Malthusian  doctrine,'permits  judges  to  dispose 
of  themselves  to  the  highest  bidder.  The  spirit  which  accorded 
freedom  to  the  negro  and  abolished  slavery,  has  struck  the 
shackles  from  the  limbs  of  the  white  judge  and  allows  him  to  sell 
himself  into  bondage.  A  millionaire  may  now  own  any  number 
of  fast  horses  and  judges  as  his  private  property  ;  the  horses  for 
his  pleasure,  the  judges  for  his  business.  What  a  convenient 
arrangement  I  "If  you  have  a  case  at  law,  go  buy  a  judge," 
says  Mr.  James  Fisk,  "  I  can  recommend  to  you  Judge  Barnard," 
and  accordingly  Judge  Barnard  is  bought,  as  one  purchases  a  leg 
of  mutton  at  a  butchers,  a  little  higgling,  a  little  haggling,  but  all 
comes  right  in  the  end. 
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Is  it  wrong  then  to  oonsider  this  question  of  friendship  with 
a  judge  as  one  of  l^al  ethics  ?  Friendship  in  such  guise  is  but 
a  wedge  which  driven  home  will  so  split,  rive  and  destroy  ou^ 
liberties  as  to  leave  us  but  small  reason  to  congratulate  ourselves 
on  the  administration  of  justice  in  the  Province  of  Quebec. 

William  H.  Kjirr. 
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The  prisoner  in  this  case,  after  conviction  for  arson,  has  been 
liberated  on  bail  by  a  Judge  in  Chambers.  A  detail  of  the 
proceedings  in  the  case  will  enable  the  profession  in  the  other 
Provinces  of  the  Dominion,  and  elsewhere,  to  form  an  opinion  of 
the  singular  tenderness  for  convicted  criminals  which  pervades  the 
administration  of  justice  in  the  Province  of  Quebec. 

At  the  late  term  of  the  Court  of  Queen's  Bench,  presided  over 
by  Mr.  Justice  Badgley,  a  true  bill  was  found  against  Edward 
Coote  for  arson.  The  indictment  contained  four  counts,  in  each 
charging  him  with  setting  fire  wilfully,  feloniously  &c.,  to  a  ware- 
house belonging  to  a  person  of  the  name  of  Boy,  but  in  each 
varying  the  intent.  To  this  indictment,  Coote  pleaded  not  guilty, 
and  a  jury  being  impanelled,  he  was  tried  and  found  guilty. 
Two  depositions  sworn  to  by  Coote  before  the  Fire  Commissioner 
for  the  City  of  Montreal,  then  holding  an  inquiry  into  the  origin 
of  the  fire,  previous  to  any  charge  of  arson  being  made  against 
any  person,  were,  after  being  duly  proved,  read  to  the  jury  on  the 
trial.  On  the  day  appointed  for  sentence,  Coote,  through  his 
counsel,  made  two  motions,  one  that  the  trial  should  be  declared 
a  mistrial,  the  verdict  quashed  and  that  he  should  be  tried  again 
on  the  ground  that  his  two  depositions  taken  before  the  Fire 
Commissioners  had  been  improperly  received  in  evidence  and  read 
to  the  jury,  the  other  in  arrest  of  judgment,  including,  amongst 
some  trifling  technical  grounds,  the  one  relied  on  in  the  motion 
for  a  mistrial.  After  argument,  Mr.  Justice  Badgley  overruled 
the  motion  for  a  mistrial,  &c.,  in  an  elaborate  judgment,  and 
reserved  the  motion  in  arrest  of  judgment  for  the  consideration 
of  the  Court  of  Queen's  Bench,  Appeal  Side — the  Court  of 
Criminal  Appeal  in  the  Province  of  Quebec.  No  further  order 
was  made,  and  Coote  returned  to  gaol.  The  court  closed  on  the 
11th  October. 
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On  the  12th  October,  in  the  morning,  a  petition  was  presented 
in  Chambers  to  Mr.  Justice  Monk,  for  a  writ  of  Habeas  Corpus 
to  bring  up  Coote  in  order  that  he  might  be  liberated  on  bail. 
Mr.  Justice  Monk  referred  the  petition  to  Mr.  Justice  Badgley, 
and  it  was  then  and  there  determined  by  the  two  judges  to  grant 
the  prayer  of  the  petition  and  they  fixed  the  bail,  Coote  in  the 
sum  of  $2,000  and  two  sureties  in  $1,000  each,  exactly  the  same 
amount  of  bail  as  before  trial.  Mr.  Justice  Badgley  signed  the 
order  for  the  writ,  the  bond  was  acknowledged  before  him,  and 
Coote  was  thereupon  discharged. 

The  wording  of  our  Statute  regulating  Reserved  Cases  upon 
the  subject  of  retaining  the  accused  in  custody  or  discharging 
him  upon  bail  is  as  follows  :  "  and  in  either  case  the  court  before 
which  the  case  trial  was  had  in  its  discretion  shall  commit  the 
person  convicted  to  prison,  or  shall  take  a  recognizance  of  bail 
with  one  or  two  sufficient  sureties,  and  in  such  sum  as  the  court 
thinks  fit,  conditioned  to  appear  at  such  time  or  times  as  the 
court  shall  direct,  and  receive  judgment  or  render  himself  in 
execution,  as  the  case  may  be.*'     (C.S.L.C.  c.  77,  s.  57). 

The  Habeas  Corpus  Act  thus  provides  for  the  issue  of  the  writ 
of  Habeas  Corpus  in  vacation  "  and  if  any  person  is  committed 
or  detained  as  aforesaid,  for  any  crime  (unless  for  felony  or  trea- 
son, jplainly  expressed  in  the  warrant  of  commitment)  in  the  va- 
cation time,  and  out  of  term  or  sessions  such  person  (not  being 
convicted  or  in  execution  by  legal  process)  or  any  one  on  his 
behalf  may  complain  to  one  of  the  Judges  of  the  Court  of  Queen's 
Bench  who  ....  shall  upon  request,  made  in  writing  by 
such  person,  or  any  one  on  his  behalf  ....  award  and 
grant  a  writ  of  Habeas  Corpus  under  the  seal  of  the  court  of 
which  such  judge  is  a  member  directed  to  the  officer  or  person  in 
whose  custody  the  party  so  committed  or  detained  is  returnable 
immediate  before  the  said  Judge."  * 

It  will  thus  be  seen  that  in  the  Court  reserving  a  case,  is  alone 
vested  the  power  of  admitting  to  bail  the  criminal  whose  case  is 
so  reserved.  Further  no  Judge  in  vacation  has  the  power  of  dis- 
charging on  bail  a  criminal  convicted  of  felony.  In  this  case  the 
Court  of  Queen's  Bench,  Crown  Side,  did  not  order  Coote  to  be 
admitted  to  bail  ;  and  yet  a  Judge  in.  Chambers,  with  the  ap- 
proval of  one  of  his  brethren  discharged  Coote  after  he  had  been 
convicted  of  felony. 

•  C.  S.  L.  C.  c.  95,  8.  4. 
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Apart  from  the  want  of  jurisdiction  apparent  in  this  matter 
an 4  in  these  illegal  proceedings,  a  want  of  discretion,  to  use  the 
mildest  term  possible,  was  manifested  by  the  Judges  of  the  Court 
of  Queen's  Bench  in  the  affair.  No  one  knew  better  than  Mr. 
Justice  Badgley  that  there  was  nothing  in  the  grounds  of  the 
motion  reserved  to  disturb  the  verdict.  A  lawyer  of  six  months 
standing  who  is  not  aware  of  the  fact  that  the  improper  reception 
of  evidence  on  a  trial  is  not  a  ground  for  arrest  of  judgment,  is 
ignorant  of  one  of  the  first  principles  of  his  profession,  as  for  the 
other  reasons  urged  in  the  motion,  they  were  merely  put  in  as 
padding  and  not  argued  by  Coote's  counsel.  Mr.  Justice  Badg- 
ley must  therefore  have  been  intimately  convinced  that  the  result 
of  his  reserved  case  would  be  the  rejection  of  Coote's  motion  in 
arrest  of  judgment  and  yet  he  admitted  him  to  bail.  To  save  an 
unfortunate  criminal,  who  had  been  convicted  of  a  felony  for 
which  he  might  be  condemned  to  fourteen  years  Penitentiary, 
from  an  imprisonment  of  two  months  in  gaol,  two  of  the  Judges 
of  the  highest  Court  in  the  Province  agree  that  it  is  expedient 
and  proper  to  discharge  him  upon  a  bail-bond,  which,  in  all  prob- 
ability, is  not  worth  the  paper  on  which  it  is  written. 

For  more  than  ten  years  bills  have  been  found  against  many 
persons  for  arson,  but  no  case  has  within  that  time,  save  Coote's 
resulted  in  a  conviction  ;  yet,  thanks  to  the  judges  of  the  land, 
the  "terror  with  which  incendiaries  had  been  stricken  is  immedi- 
ately dissipated,  and  arson  is  regarded  as  an  innocent  diversion  in 
which  any  one  possessing  influence  to  obtain  a  reserved  case  may 
indulge  with  perfect  impunity. 

William  H.  Kerr. 
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QUEBEC  DECISIONS. 

COURT  OF  REVIEW. 

Montreal,  29th  April,  1871. 

Burnett  vs.  Monaghan^  et  al, — With  reference  to  Monaghan's  note 
maturing  on  the  11th  February,  Lanctot,  the  endorser,  gave  to  the 
holder  the  following  memorandum  :  "  My  note  maturing  the  10th 
instant,  good  for  ten  days  after  date."  The  note  referred  to  was  ma- 
turing on  the  eleventh.  No  other  note  existed.  No  protest  was  made 
except  on  the  24th  February.  Held  by  the  Circuit  Court,  St.  Hya- 
cinthe, that  the  endorser  was  liable,  and-  this  judgment  confirmed  in 
Review.     Mondelet  J.  diss. 

Kingley  V8.  Dunlop. — A  special  replication  (réplique)  is.  admissible 
without  the  permission  of  the  Court.  Mackay  and  Torrance,  JJ. 
Mondelet,  J.  dissenting. 

Wicksteed  et  Corporation  of  North  Ham lo.  A  front  road  cannot  be 

less  than  36  feet  wide,  French  measure.  2o.  At  a  sale  made  under 
the  Municipal  Act  by  a  Secretary-Treasurer,  he  is  incompetent  to  buy 
for  himself.    Sale  set  aside.    Mondelet,  Mackay  and  Torrance,  JJ. 

Montreal,  30th  June,  1871. 

Adams  vs.  McCready. — ^A  purchaser  of  real  estate  on  which  exist 
mortgages  which  are  prescribed,  cannot  plead  fear  of  trouble  by  reason 
of  these  mortgages.    Mondelet,  Torrance  and  Beaudry,  JJ. 

Conlan  vs  Clarke. — A  wife  has  no  action  against  her  husband  for 
alimentary  allowance  on  the  ground  that  she  cannot  be  comfortable 
in  the  house  of  her  husband.  She  must  reside  with  him.  Mondelet, 
Mackay  and  Beaudry,  JJ. 

Corporation  qf  Montreal  vs  Donigani. — Mrs.  Selby  and  her  brother 
made  a  donation  of  the  usufruct  of  certain  real  estate  to  their  father. 
Held  that  they  did  not  thereby  relieve  themselves  from  the  obligation 
to  pay  the  city  assessments.     Mackay,  Torrance  and  Beaudry,  JJ. 

Martineau  vs.  Béliveau. — The  proprietor  of  a  horse  and  carriage  may 
be  liable  for  the  damages  caused  by  the  negligence  or  fault  of  the 
lessee  or  borrower  driving  the  said  horse.  Mackay  and  Beaudry  JJ. 
Torrance,  diss. 
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Montreal,  Sept.  30th,  1871. 
In  re  Moriêon  and  Dame  Ann  Simpson^  claimant  vs.  Henry  Thomas^ 
Contg.  Party. — The  decision  of  Mr.  Justice  Torrance,  recorded  at  page 
243  of  La  Revue  was  reversed  in  Review,  Mackay  J.  dissenting.  Messrs. 
Justices  Mondelet  and  Berthelot  were  of  opinion  that  section  57  of 
the  Insolvent  Act  of  1869  did  not  apply  to  dower  and  other  gains  de 
survie  dependent  upon  the  contingency  or  condition  of  survivorship 
to  the  husband,  these  special  rights  of  our  civil  laws  not  being 
expressly  mentioned  in  the  provision  of  the  Act.  Mr.  Justice  Mon- 
delet further  remarked  that  even  if  they  had  been  so  mentioned, 
the  provision  of  the  Act  would  be  unconstitutional,  the  Parliament 
of  Canada  having  no  control  over  the  civil  laws  of  the  Province. 
Mr.  Justice  Mackay  was  in  favour  of  Mrs.  Morison's  claim,  because  it 
was  founded  upon  our  Insolvent  law,  interpreted  in  the  way  in  which 
the  English  Courts  had  interpreted  a  similar  section  in  the  English 
Statute,  the  way  in  which  the  Courts  in  Ontario,  or  New  Brunswick, 
would  interpret  it.* 

Lacomhe  vs.  Ste.  Marie  ^  al. — An  information  for  perjury  contained 

in  three  depositions  prepared  by  counsel  was  laid  betore  two  justices 

of  the  peace  before  arrest. .  After  the  arrest  no  examinations  were 

made  of  witnesses,  nor  did  the  accused  confess  ;  yet  he  was  committed 
to  jail,  there  to  be  kept  till  discharged  by  course  of  law.    The  accused 

was  discharged  on  Habeas  Corpus^  and  afterwards  for  want  of  prose- 
cution. Action  in  damages  against  the  Justices  for  $5,000.  Held, 
reversing  the  judgment  ol  Superior  Court,  that  the  commitment  not 
being  based  upon  information  reduced  to  writing  before  the  magis- 
trates,  was  null,  and  that  the  magistrates  were  responsible  for  the 
false  arrest.  Judgment  for  $100  and  costs.  Mackay,  Berthelot,  Beau- 
dry,  JJ. 

Whyte  vs  Bisson  ^  al. — ^A  guardian  under  a  writ  of  compulsory 
liquidation  in  Insolvency  matters  has  a  right  to  take  out  a  saisie 
revendication  against  a  seizing  bailiff  and  the  creditor,  who,  although 
well  aware  of  the  issuing  of  the  compulsory  writ,  persist  in  holding 
the  estate  of  the  Insolvent  under  an  ordinary  writ  of  execution — in 
this  case  a  writ  of  saisie  galerie.  The  bailiff,  Mercier,  was  condemned, 
jointly  and  severally  with  the  landlord,  to  deliver  the  estate  to  the 
guardian  and  to  pay  the  costs.  Mercier  was  further  ordered  by  the 
Court,  suo  et  propria  motu,  to  be  struck  off  the  list  of  bailiffs  of  the 
Superior  Court.     Mackay,  Torrance  and  Beaudry,  JJ. 


SaPERIOR  COURT. 

Montreal,  29th  April,  1871. 
La/ondvs.  Rankin.^-The  purchaser  of  the  book  debts  of  an  Insolvent 
Estate  cannot  complain  that  some  of  these  debts  have  been  collected 

*  In  the  case  of  Morison,  the  assignment  had  been  made  under  the 
Insolvent  Act  of  1864  ;  but  the  claim  was  not  fyled  till  1870. 
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by  the  assignee  previonsly  to  the  auction  sale,  although  the  list  of  debts 
shewed  no  such  collection  when  the  sale  was  made.    Mondelet  J. 

Lavoie  vs,  Lavoie. — Plaintiff  being  aware  that  the  Defendant  was  a 
married  man  sued  him  in  damages  for  seduction.  Held  that  no  action 
then  lies.    Berthelot,  J. 

Laine  va  Clarke. — The  word  "  months  "  which  had  been  omitted  in  a 
note  after  the  word  "  three  ''  had  been  inserted  by  the  holder  without  the 
knowledge  of  the  indorser.  Held,  that  this  was  not  alteration,  and 
that  the  indorser  was  liable.    Torrance,  J. 

ExparU  Lalonde  for  eertiorari,^-VndeT  the  Agricultural  Act,  the  right 
of  certiorari  was  taken  away  ;  but  still  the  writ  does  lie  if  the  con- 
viction mention  no  reason  for  which  it  was  made.    Torrance,  J. 

Montreal,  31st  May,  1871. 
Matthews  vs.  The  Northern  Assurance  (7o.-— Introducing  into  the  insu- 
red premises  a  gasoline  machine  of  a  dangerous  character  without  the 
consent  of  the  insurer  is  a  violation  of  the  policy.    Mondelet,  J. 

Maguire  vs.  The  Corporation  of  Montreal. — A  corporation  is  not  respon- 
sible for  the  negligence  of  others  in  leaving  obstructions  in  the  street, 
when  it  appears  that  the  driver  might  have  avoided  the  obstructions. 
Mondelet,  J. 

Vallée  vs.  Kennedy. — ^A  simple  clause  in  a  lease  against  subletting 
without  the  consent  of  the  landlord  does  not  give  rise  to  the  imme- 
diate résiliation  of  the  lease  ;  the  court  will  first  grant  to  the  Defen- 
dant a  delay  to  re-establish  things  as  before  the  sub-lease.  In  this 
case  the  sub-tenant  vacated  the  premises  before  judgment,  and  the 
defendant  was  only  condemned  to  pay  the  costs.    Mackay,  J. 

Montreal,  30th  Sept.  1871. 
Massawippi  Valley  R.R,  Co,  vs.  Walker. — ^No  stock  of  an  incorporated 
Company  can  be  called  for,  unless  the  conditions  antecedent  to  such 
call  have  been  complied  with.    Mondelet,  J. 

Brown  vs.  The  Corporation  qf  Montreal. — Action  in  damages  for  libel. 
The  defendants  demurred  upon  the  ground  that  an  action  for  libel 
did  not  lie.  against  a  corporation.  Held  that  civil  corporations  are 
governed  by  the  laws  affecting  individuals.  Demurrer  dismissed. 
Beaudry,  J. 


CIECUIT  COUET. 

(ApPBiXABLl). 

Montreal,  30th  Sept.  1871. 
Dumaine  vs.  The  Corporation  of  Montreal. — ^Held  that  a  City  Treasurer 
had  no  authority  to  take  a  note  for  City  assessments.    Mackay,  J. 

Campbell  vs.  The  Grand  Trunk  Railway. — Notwithstanding  notice  of 
special  conditions  given  by  common  carriers,  limiting  their  liability 
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and  their  knowledge  thereof,  they  are  responsible  for  the  damage 
caused  by  their  feiult  or  the  fault  of  those  for  whom  they  are  respon- 
sible.   Torrance,  J. 


COUBT  OF  QUEEN'S  BENCH. 
(Appbaxi  ami). 

Montreal,  9th  June,  1871. 

Shaw  vs.'Laframboise. — Under  a  clause  in  a  lease  the  tenant  had  pro- 
mised to  pay  all  the  taxes  on  the  premiseSj  ordinary  and  extraordinary ^ 
fweseen  and  unforeseen  during  the  lease.  Held,  that  this  clause  did  not 
comprize  taxes  for  the  widening  of  streets,  for  which  compensation 
had  been  paid  to  the  landlord.  Badgley,  Monk,  Drummond,  JJ. 
Dissenting,  Duval,  C.  J.  and  Caron,  J. 

Broulx  ^  Dorion, — A  intervened  in  a  deed  and  agreed  to  pay  a  debt 
due  to  B,  not  a  party  to  the  document.  B  brings  his  action  for  the 
amount  against  A,  without  previous  acceptance  of  the  delegation. 
Held  that  B  had  no  right  of  action.  Duval,  C.J.,  Badgley  and  Drum- 
mond, J  J.     Dissenting,  Caron  and  Monk,  J  J. 

Montreal,  September  6th. 

Tfie  Corporation  of  Montreal  ^  Doolan, — Bights  of  individuals  against 
a  corporation  are  governed  by  the  French  law,  and  according  to  that 
law  a  corporation  is  liable  for  the  damage  caused  by  the  assault  and 
battery  of  one  of  its  officers  when  on  duty.  In  this  cause,  two  police- 
men had  illegally  arrested  and  ill-treated  a  cab  driver  : 

Held .  That  the  Corporporation  was  liable  in  damages.  Caron, 
Monk  and  Drummond. — Dissenting  ;  Duval  and  Badgley. 

Brown  ^  Lemieux. — That  a  lease  of  moveable  property  containing  at 
the  same  time  a  promise  of  sale,  dependent  on  the  payment  of  certain 
instalments  is  a  conditional  sale,  and  therefore  on  non-payment  of 
the  balance  of  the  same,  the  vendor  cannot  proceed  by  saisie  revendica- 
tion against  the  purchaser.  The  action  should  be  for  résiliation  of 
the  sale.  Caron,  Badgley,  Monk,  Drummond,  JJ.  Dissenting  ;  Duval, 
C.J.  Messrs.  JJ.  Caron,  Badgley  and  Drummond,  would  not,  however, 
dismiss  Plaintiff's  demand  for  a  condemnation  against  the'  purchaser 
to  pay  the  instalments  due.  Action  maintained  pro  tantOy  but  saisie 
revendication  set  aside.  Mr.  Justice  Monk,  with  the  Court  of  Beview, 
thought  that  in  a  saisie  revendication  no  such  condemnation  could  be 
made. 

Corporation  of  Eton  and  -Boycr*.— -Municipal  corporations  are  respon- 
sible for  injuries  sustained  by  an  accident  at  a  certain  bridge,  which 
was  not  a  public  one,  but  was  regarded  as  such. 

Attorney-General  Ouimet  3ç  Hon.  J.  H.  Gray  et  al.  Held:  That  with 
preliminary  pleas  fyled  in  time,  the  fyling  of  pleas  to  the  merits «^YA^ 
demand  is  not  a  waiver  by  Defendant  of  the  benefit  of  a  preliminaiy 
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plea,  V.  g.  an  exception  décUnatoire.     Duval,  C.J.,  Caron,  Drummond, 
Badgley,  JJ.    Dissenting;  Monk,  J. 

Montreal,  8th  Sept.,  1871. 

Grand  Trunk  Railway  êç  Outman. — Notice  of  arrival  of  goods  being 
given  by  the  Company  to  the  owners  or  consignees  that  they  "  remain 
here  entirely  at  the  owner's  risk,  and  that  this  Company  will  not  hold 
themselves  responsible  for  damage  by  fire,  the  act  of  God.  civil  com- 
motion, vermin  or  deterioration  of  quantity  or  quality,  by  storage  or 
otherwise,  but  if  stored,  that  a  certain  rate  of  storage  would  be  charged 
for  the  storage  of  the  goods,"  and  which  was  paid  to  the  Company  by 
the  owners. 

Held  :  That  though  the  liability  of  the  Company  as  common  car- 
riers had  ceased,  by  the  arrival  of  the  goods,  the  Company  was  still 
liable  for  damage  as  warehousemen  and  bailees  for  hire  ;  but  that  in 
this  cause  the  evidence  did  not  show  any  negligence  on  the  part  of 
the  railway  company.  Duval  C.J.,  Monk  and  Stuart  (ad  hoe)  JJ. 
Contra,  Badgley  and  Drummond,  who  held  that  by  law  negligence 
was  presumed  if  damage  shewn,  and  the  onus  of  proof  of  care  was 
on  the  Company,  who  had  made  no  proof  whatever  to  rebut  the  pre- 
sumption against  the  Company. 

September  9th. . 

Papineau  Jf  Ouy, — Monies  deposited  with  the  Prothonotary  are  held 
under  judicial  authority,  and  recourse  can  be  had  to  the  survivor  of 
the  then  Joint  Prothonotaries  by  a  rule  or  summary  petition  to  enforce 
payment,  even  by  imprisonment  or  contrainte  par  corps.  Per  Duval, 
Caron  and  Polette  ad  hoc^  JJ.  Contra,  Badgley  and  Drummond,  who 
contended  that  recourse  should  be  by  action  only. 

September  7th. 

Brown  ^  La  Fabrique  de  Montréal^  or  the  Guibord  case. 

Mr.  Justice  Badgley  :  A  mandamus  or  requête  libellée  attached  to  it, 
will  be  quashed  and  set  aside  if  more  than  one  duty  or  right,  com- 
I^ete  in  itself,  is  demanded  from  the  same  party,  who  is  not  bound 
01  held  in  law  to  perform  more  than  one  of  those  demanded, 
and  consequently  as  widow  Guibord  demanded  civil  burial — which 
duty  was  within  the  province  of  the  Fabrique  to  perform — and  also 
the  registration  of  the  burial — which  duty  belongs  to  the  Curé  alone — 
the  proceedings  are  bad  and  informal,  and  must  be  quashed.  The 
learned  Judge  was  of  opinion,  however,  that  the  writ  of  summons 
speaially  ordered  by  the  Judge  to  issue  with  requête  libellée  attached 
thereto  and  the  order  indorsed  on  the  writ  of  summons,  was  sufficient. 

Mr.  Justice  Caron  :  1.  That  under  article  1022  of  the  Code  of  Civil 
Procedure  a  writ  of  mandamus  must  be  specific  as  in  England.  A 
simple  writ  of  summons  annexed  to  Petition  containing  all  the  neces- 
sary avernments,  is  not  sufficient.  2.  In  this  case  the  proceedings 
were  illegally  directed  against  the  Fabrique  ;  the  burial  as  well  as  its 
entry  in  the  register  of  deaths  being  within  the  province  of  the  Curé 
alone,  who  was  not  in  this  cause.    3.  That  civil  burial  only  was 
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demanded,  and  that  the  immemorial  usage  prevailing  With  respect  to 
Montreal  Catholic  cemetery,  and  in  all  the  Catholic  cemeteries  of  this 
Province,  under  which  civil  burial  was  only  made  in  that  part  of  the 
cemetery  reserved  for  the  burials  of  non  CatholieSf  known  as  le  cime* 
tière  des  en/ans  morte  sans  baptiine'-~wfi»  law,  and  should  be  enforced  as 
such. 

Mr.  Chief  Justice  Duval:  The  proceedings  were  bad;  1.  Because 
the  writ  was  a  wnt  of  summons  and  not  a  writ  of  mandamus  in  the 
English  form.  2.  Because  they  were  directed  against  the  Fabrique 
alone,  and  not  at  the  same  time  against  the  Curé  of  the  parish. 
3.  Because  the  demand  of  burial  in  the  Petition,  conformément  à 
Vusage  et  à  la  loi^  is  vague  and  uncertain,  it  being  known  that  there 
are  two  modes  of  interments  recognized  by  law  and  usage,  the  civil 
and  ecclesiastical. 

Mr.  Justice  Monk:  Interment  in  the  Boman  Catholic  cemetery, 
conformément  à  Pusage  et  à  la  loi,  is  an  act  partaking  partly  of  eccle. 
siastical  and  partly  of  civil  function.  Courts  of  justice  have  no  juris- 
diction over  the  ecclesiastical  part.  The  burial  of  Guibord  being 
asked  in  that  part  of  the  ^cemetery  destined  by  ancient  usage  to  the 
interment  of  those  who  alone  are  entitled  to  ecclesiastical  burial, 
courts  of  justice  therefore  have  no  jurisdiction  to  order  the  same.  As 
to  civil  burial  it  has  been  offered. 

Mr.  Justice  Drummond  was  of  opinion  that  as  the  demand  was  oi 
an  ecclesiastical  or  spiritual  nature,  courts  of  justice  in  this  country, 
governed  by  a  Protestant  Sovereign,  could  not  interfere,  as  they  would 
have  done  before  the  cession  to  the  British  Crown,  especially  in  face 
of  the  Treaty  of  Paris  assuring  the  free  exercise  of  the  Church  of  Rome 
in  Canada. 

In  fine,  MM.  Justices  Drumm?nd  and  Monk  were  of  opinion  that 
the  form  of  the  proceedings  was  correct. 


We  are  indebted  to  Mr.  Colston  for  the  following  digest  of 
cases  lately  decided  in  the  City  of  Quebec  : — 

COURT  OF  QUEEN'S  BENCH 

(Appeal  Side.) 

Quebec,  19th  June,  1871. 

De  la  Gorgendière  vs  Thibodeau. — The  4th  Vic.  c.  3,  s.  36,  does  v^ot 
prohibit  a  wife  from  renouncing  to  the  exercise  of  her  hypothec  for 
matrimonial  rights  in  property  sold  by  her  husband,  and  such  renun- 
ciation is  valid  and  binding  though  subsequently  she  obtains  a  ««/mi- 
ration  de  biens  from  her  husband.  Dissenting,  Duval  C.J.,  and  Drum- 
mond, J. 

Harris  ^  Schowb  et  a/.^The  declaration  herein  alleged  that  on  the 
27th  day  of  August,  1870,  C.  k  J.  Lortie  made  their  draft  at  3  days  on 
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J.  Redpath  &  Son,  Montreal,  which  they  handed  to  Hat-ris,  who  on  the 
29th  endorsed  it  over  to  Schowb  ct  al  ;  that  the  latter  presented  it 
for  acceptance  on  the  1st  of  September  following,  which  was  refused, 
and  that  said  draft  waH  protested  for  non-acceptance  on  the  8th  day 
of  September. 

Held  :  That  plaintiffs  did  not  use  legal  and  suificient  diligence  in 
and  about  presentment  and  protoHt  of  the  draft,  and  action  dismissed. 
Dissenting,  Badgley  J. 

Poulin  Jç  WurtHe. — The  appellant,  defendant  in  Superior  Court,  was 
served  with  the  writ  of  summons  on  the  4th  of  November,  the  15th 
of  that  month  being  the  day  of  return,  and  his  domicile  being  distant 
19J  miles  from  the  Court  House  at  Quebec,  where  he  was  ordered  to 
appear. 

Held  :  That  the  service  was  good,  the  delay  between  service  and 
return  being  sufficient.  There  must  be  full  five  leagues  in  excess  of 
the  first  five  to  give  a  defendant  the  right  to  an  additional  day. 

Villeneuve  Jf  Bédard. — Jugé  :  Que  la  démence,  la  folie  et  la  fureur 
du  mari  ne  sont  pas  des  motifs  qui  peuvent  justifier  une  demande  en 
separation  de  corps  de  la  part  de  la  femme.  Dissenting,  Duval  C.J., 
and  Drummond  J. 


COURT  OF  REVIEW. 

Quebec,  4th  May,  1871. 

Hallva  Devany^  1360.— Payment  on  account  of  interest  or  principal 
interrupts  prescription,  and  in  commercial  matters  before  the  Code 
parol  testimony  of  such  payment  was  admissible.  The  payment, 
however,  must  be  accompanied  by  such  circumstances  as  would 
warrant  a  jury  in  inferring  a  promise  to  pay  the  balance. 

A  payment  on  account,  therefore,  by  a  person  claiming  a  further 
credit  of  £20  is  at  most  an  acknowledgement  of  the  debt  less  £20. 

Bélanger  vs  Biais,  931. — The  plaintiff  held,  without  title,  part  of  the 
unconceded  lands  of  the  Crown  and  made  thereon  considerable 
improvements.  He  subsequently  ceded  the  same  by  donation  duly 
enregistered  to  one  Sans-Souci,  subject  to  a  life  rent,  for  securing 
which  Sans-Souci  mortgaged  the  property  in  question.  Sans-Souci 
obtained  &om  the  government  a  location  ticket  and  subsequently 
sold  to  the  defendant,  who  knew  of  the  donation.  The  defendant 
afterwards  obtained  Letters  Patent  from  the  Crown  in  his  own  name. 
Action  by  Plaintiff  en  declaration  d'hypothèque  against  Biais.  Judg- 
ment  for  Plaintiff.    Meredith  C.J.  dissenting. 

28th  June,  1871. 
Present  .-—Meredith  C.  J.,  Stuart  and  Taschereau  JJ. 

Joseph  V.  Turcotte,  641. — Prior  to  the  proclamation  declaring  Ameri- 
can silver  uncurrent  the  Defendant  made  his  note  in  favour  of  the 
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PlaintiflF,  payable  in  silver  at  par.  The  note  matured  after  such  procla^ 
mation. 

Held  :  That  the  proclamation  did  not  affect  subsisting  contracts, 
and  that  a  tender,  which  would  have  been  accepted  before  it,  was 
valid  thereafter.    Stuart,  diss. 

Paeaud  vs.  Proveneher,  362. — Held  :  That  a  hypothecary  action  will 
not  lie  on  a  transfer  which  has  not  been  notified  to  the  original 
debtor. 

Milot  vs.  Chagnon,  426. — Held  :  That  where  there  was  reasonable 
and  probable  cause  for  issuing  a  capias  no  damages  will  be  granted 
though  the  capias  had  been  quashed  for  defect  in  form. 

Basin  vs.  The  School  Commissioners  of  St.  Anselme,  456. — ^Notice  ot 
action  must  be  given  to  School  Commissioners  before  an  action  of 
damages  can  be  brought  against  them. 

5th  October,  1871. 

Sheppard  vs.  Dawson,  and  Dawson,  oppt. — Under  Art.  453,  C.  P.  C, 
a  party  to  a  suit  must  after  discontinuing  any  proceedings  actually 
pay  the  costs  incurred  thereon  by  his  adversary,  before  he  can  begin 
again.  The  obligation  to  pay  costs  in  this  case  can  only  be  extiU' 
guished  by  payment,  and  not  v.  g.  by  compensation.    Stuart,  dis. 

Phillipsihal  vs.  Duval. — This  case,  an  action  of  damages  for  slander, 
came  before  a  jury  and  at  the  trial  the  defendant  having  examined  no 
witnesses,  the  Court  (Stuart  J.)  held  that  the  Plaintiff  had  no  right 
to  address  the  jury  in  reply.  On  motion  for  new  trial  based  on  this 
and  other  grounds  it  was  held,  by  Stuart  J.  :  That  under  the  circum- 
stances no  right  of  reply  existed  ;  by  Meredith  C.  J.  :  That  the  refu- 
sal of  the  right  to  reply  was  no  ground  for  a  new  trial,  where,  as  in 
this  case,  no  injustice  had  resulted  from  it.  Motion  dismissed.  Tas- 
chereau,  dis. 


SUPERIOR  COURT. 

Quebec,  8th  April,  1871. 

Hunt  vs.  Home  Ins.  Co.,  1130. — A  chirographic  creditor  has  no  insur- 
able interest  in  the  stock-in-trade  of  his  debtor,  and  cannot  hold  an 
insurance  against  fire  thereon.    Stuart  J. 

6th  May,  1871. 

Tardif  vs.  Oingras  ^  Jobin  contest.,  658. — A  supplementary  distri- 
bution will  be  ordered,  after  homologation  of  a  report,  upon  proof  of 
error  in  the  certificate  of  registrar,  and  that  no  hypothec  exists  in 
favour  of  the  person  collocated.    Taschereau  J. 

Evaniurel  vs.  Evanturel.~^Th.Q  clause  in  a  will  depriving  a  legatee  of 
his  legacy  in  case  he  contests  the  will,  is  contrary  to  public  order, 
illegal  and  null,  and  will  be  regarded  as  comminatoire  only.  Tasche- 
reau  J. 
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7th  October. 
Lemesurier  vs.  Ritchie^  1544. — The  defendant  pleaded  to  the  action 
herein  that  the  notes  in  which  the  action  was  based  were  not  stamped 
as  required  by  law.  Motion  by  the  Plaintiff  for  leave  to  affix  the 
necessary  stamps.  Granted  on  payment  of  costs,  and  with  privilege 
to  defendant  to  plead  de  novo.    Stuart  J, 

JPaquet  vs.  McNab^  826. — Held:  that  the  reason  assigned  by  the 
Plaintiff  in  his  affidavit  for  a  capias^  for  believing  that  the  defendant — 
a  person  domiciled  without  the  Province — was  about  to  leave  the 
Province  with  intent,  &c.,  "  que  le  défendeur  est  prêt  de  partir  dans 
son  dit  bâtiment  pour  faire  voile  pour  l'Europe  ou  autres  parties  du 
monde,"  is  insufficient.     Capias  (luashed.     Stuart  J. 


A  manuscript  written  nearly  forty  years  ago,  by  L.  Adams, 
advocate  of  the  City  of  Montreal,  now  in  the  hands  of  our  friend 
Mr.  Girouard,  contains  the  following  unreported  decisions.  We 
quote  verbatim. 

Ricard  vs.  St.  Denis. — On  an  opposition  claiming  a  privilege  for  rent 
the  Court  held  that  the  opposant  could  only  have  a  lien  by  verbal 
lease  for  three  terms  expired  and  the  current  one.     20th  Oct.,  1826. 

Wilson  vs.  Spencer  «I*  Smith  opp. — Judgment  for  rent  on  saisie  gager ie. 
Execution  issued,  sale  of  goods  advertised,  but  money  paid  before 
sale  or  on  the  day  fixed,  and  returned  into  Court  :  opposant  claimed 
a  dividend  on  the  ground  of  defendant's  insolvency,  and  founded  her 
demand  on  the  circumstance  of  the  goods  not  having  been  sold,  but 
the  debt  paid,  and  there  being  no  privilege  upon  money  paid  upon 
an  execution  for  rent,  but  only  on  the  proceeds  of  the  sale  of  goods 
seized  upon  the  premises  and  sold.  Per  curiam  :  Judgment  must  go 
for  the  plaintiff,  and  the  opposition  dismissed,  on  the  ground  that  the 
money  levied  or  paid  represented  the  goods  which  had  been  seized, 
they  having  been  given  up  and  discharged  in  consequence.  20th 
Feb.  1828. 

Gates  cj-  al.  vs.  another. — Judge  Pyke  :  an  assignment  by  bankrupt 
estate  vests  in  the  assignees,  who  may  bring  action  thereon  in  their 
own  name  without  notice.  No  notice  of  assignment  necessary,  when 
debt  remains  due  and  not  attached  by  other  creditors,  even  on  common 
assignments. 

Olivier  vs.  Bélanger. — On  oppositivn  afin  de  distraire  on  the  ground 
that  only  bidders  were  the  crier  and  bailiff".  Per  curiam  :  Sale  must 
have  been  made  or  a  new  writ  issued.  The  plaintiff  had  a  right  to 
bid  either  for  himself  or  another,  and  the  saisi  had  no  right  to  com- 
plain if  there  are  no  bidders  ;  he  should  have  procured  them.  There 
is  no  necessity  that  there  should  be  three,  two,  or  more  than  one, 
if  no  friend  appears.    Opposition  dismissed. 
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Stein  vs.  Seath Action  for   obstructing   a   navigable   river.      Per 

curiam  :  No  person  can  obstruct  a  navigable  river  with  impunity,  and 
award  plaintiff  £50  for  injury  done  his  raft.  The  removal  not  ordered, 
as  the  obstruction  became  more  properly  the  object  of  public  prose- 
cution, and  that  part  of  domand  dismissed. 

McKenzie  and  Quebec  Bank.-^^iAd  that  when  a  trader  in  business 
ceases,  and  his  debts  remain  unpaid,  this  is  a.  faillite  which  would  ex- 
clude all  preference.     In  Appeal,  April,  1830. 

Frost  êf  al.  and  Cameron  and  Gray  ^  aZ.,  T.  S. — On  attachment  by 
saisie  arrêt  of  monies  of  the  defendant  in  the  hands  of  the  tiers  saisis. 
Judgment  of  the  Court  below  reversed.  The  Court  were  of  opinion  that 
the  delay  was  stipulated  in  favour  of  the  tiers  saisiSj  that  they  should 
not  be  held  to  pay  what  they  owed  to  the  respondent,  until  after  six 
months'  notice  had  been  given  to  them,  could  not  affect  the  rights  of 
the  respondent's  creditors,  who  were  entitled  under  their  judgment  to 
attach  all  the  debts  and  property  of  their  debtor,  however  held,  or  in 
whatever  manner  due.  That  here  the  money  in  the  hands  of  the 
tiers  saisi  was  a  debt  they  owed  to  the  respondent,  the  nature  of  which 
could  not  be  varied  by  the  delay  allowed  for  the  payment  of  it  ;  and 
as  all  that  the  tiers  saisi  could  demand  was  a  six  months'  notice 
before  they  were  bound  to  pay,  the  appellants  here  were  entitled  to 
obtain  the  money  on  giving  that  notice.  In  this  there  could  be  no 
injustice — a  contrary  principle  might  lead  to  it.  In  Appeal,  April, 
1830. 

Montgomery  ^  Price. — On  declaration  made  by  Alexander  C.  Mont- 
gomery, as  Garnishee — which  was  contested  in  the  Court  below. 
Judgment  of  Court  below  affirmed.  The  Court  were  of  opinion  that 
the  possession  taken  by  the  appellant  of  the  debtor's  property  was  a 
matter  which  mignt  be  brought  into  discussion  by  the  contestation 
raised  on  the  declaration  made  by  the  appellant  in  the  Court  below, 
and  as  this  possession  was  in  fraud  of  the  creditors,  that  he  was  liable 
to  pay  to  those  creditors  the  full  value  of  that  property.  That  this 
value  having  been  ascertained,  and  it  appearing  that  the  appellant 
had  disposed  of  the  goods  as  his  own  property,  the  Court  had  rightly 
directed  that  value  to  be  paid  by  the  appellant  aad  to  be  secured  for 
the  benefit  of  the  creditors.     In  Appeal,  April,  1830. 

Gerrard  ^  Hays  êç  al. — Action  brought  by  residuary  legatees  of  the 
late  David  David  for  £10,590  16s.  5d.,  amount  of  promissory  note  in 
his  favour.  The  defendant  Gerrard  denied  that  the  respondents  were 
the  legal  represensatives  of  the  late  David  David.  A  trial  by  jury 
was  asked  and  granted.  In  appeal.  Mr.  Justice  Kerr  said  that  on 
the  first  question,  namely,  whether  this  case  should  be  submitted  to 
a  jury,  the  Court  were  unanimous  that  this  was  one  of  the  cases  that 
should  go  before  a  jury.  The  action  was  brought  by  persons  who 
were  the  representatives  of  a  merchant — based  upon  a  promissory 
note  given  by  one  merchant  to  another.     We  nuist  look  to  the  con- 
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tract  at  its  inception — it  was  evidently  mercantile — and  as  to  any 
questions  ot  law  that  may  arise  during  its  investigation,  the  judge 
will  direct  the  jury  as  to  what  is  the  law,  or  they  may  return  a  spe- 
cial verdict,  and  the  point  of  law  be  reserved  for  argument.  Chief 
Justice  Sewell  fully  agreed  as  to  this  being  a  proper  jury  case  ;  and 
repeated  the  same  reasons  urged  by  Mr.  Justice  Kerr  on  that  subject. 
It  would  be  very  dangerous  to  refer  the  facts  of  any  case  to  two  diffe. 
rent  tribunals,  because  the  Court  might  be  of  opinion  pro,  and  the 
jury  contra.  That  decision  therefore  must  bo  confirmed.  In  Appeal, 
Nov.  1830. 

Patterson  vs.  Ushorne. — As  far  back  as  1809,  the  premises  in  question, 
situated  in  Hope  street,  Quebec,  were  sold  by  Usborne  to  Patterson, 
and  were  described  as  131  feet  towards  Hope  street.  It  turned  out, 
however,  that  there  was  only  100  feet  front,  but  the  back  of  the  pre- 
mises extended  to  175  feet,  and  the  lot  contained  even  more  than  was 
intended  to  be  conveyed.  Finally,  the  deed  of  sale  contained  a  full 
description  of  the  boundaries  on  each  side,  beginning  at  one  described 
spot,  and  going  round  to  that  spot  again.  Hence  the  present  action 
in  damages  for  the  deficiency.  Mr.  Justice  Bowen  considered  that 
the  question  was  whether  the  deed  of  sale  was  a  sale  by  measurement 
or  not  ;  if  by  measurement,  natural  guarantee  of  the  original  seller 
remained  ;  here  the  bounds  were  not  only  described,  but  the  measure- 
ment, to  a  single  foot,  was  stated  in  the,deed This  ques- 

tion  has  already  been  twice  adjudged,  and  must  be  determined  the 
same  way  now  as  then.  Mr.  Chief  Justice  Sewell  said,  that  departure 
from  a  former  judgment,  if  an  erroneous  one,  was  no  impeachment  of 
justice  -,  in  this  instance  he  thought  it  could  not  be  said  that  the 
Court  had  formerly  done  wrong.  The  sale  could  not  be  denied  to  be 
one  by  admeasurement,  and  no  one  who  sells  100  feet  as  131  feet,  can 
be  allowed  to  take  money  for  that  which  he  does  not  deliver.  Judg- 
ment for  plaintiff.     In  Appeal,  13th  June.     June  term.* 

Fraise  vs.  Uarvicker. — Action  in  damages  for  seduction.  Sewell,  C. 
J.  It  was  with  great  reluctance  the  Court  was  called  on  to  decide 
similar  cases,  and  could  not,  in  any  way  encourage  or  protect  such 
connections  as  had  been  proved  to  exist  in  this  instance.  It  was 
therefore  impossible  that  anything  could  be  given  in  the  way  of 
damages  for  seduction.  A  woman  who  submits  to  evil  in  the  way  of 
a  kept  mistress  can  claim  none  :  damages  for  seduction  in  the  first 
instance  are  always  claimable,  but  a  woman  who  consents  to  live  in 
an  unmarried  state  with  a  man,  is  e  ntitled  to  none.  It  was  quite 
different,  however,  with  regard  to  the  issue  of  such  connection  ;  the 
court  was  bound  when  called  on,  to  interfere  and  protect  them  ;  to 
see  that  they  were  duly  supported  and  taken  care  of,  according  to  the 
circumstances  of  the  parties.     K.  B.,  7th  June.* 

*  N.B.— 1830  or  1831. 
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Gtbêon  V9.  Heney. — ^Action  for  £96  108.  8d.  for  goods  sold  and  deliv- 
ered to  defendant's  wife,  1829.  Plea  that  they  were  bonght  without 
his  authorizatio|i  and  knowledge  and  that  the  articles  were  of  Inxnry 
and  extravagance.  At  enquête^  it  appeared  that  Mrs.  Heney  was  the 
daughter  of  the  late  Hon.  Judge  Foucher,  and  the  wife  of  an  Alder- 
man of  the  City  of  Montreal — ^that  articles  of  dress  of  similar  des- 
cription as  those  bought  by  Mrs.  Heney,  both  as  to  quantity  and 
quality,  were  worn  by  ladies  in  a  society  below  that  in  which  Mr.  H. 
allowed  his  lady  to  move.  That  they  lived  happily  together,  and  had 
entertained  and  were  entertained  by  the  Governor — ^that  Mr.  H.  gene- 
rally saw  the  articles  worn  by  his  lady,  and  especially  a  rich  embroi- 
dered robe  and  thread  lace  trimming  to  receive  the  Governor  at  her 
house,  and  a  satin  slip  and  turban,  with  ostrich  feathers,  to  attend  his 
Levee.  In  the  court  below,  K.  B.  reduced  the  account  to £21  lis.  5d. 
and  rejected  4-5th's  of  the  account  as  extravagant  and  luxurious.  In 
appeal,  this  jndg:ment  was  confirmed,  the  appellants  (milliners)  being 
condemned  to  pay  the  costs  of  appeal,  the  court  citing  two  cases  from 
Dallas  and  5  Taunton,  p.  356  ;  Bentley  v.  Griffin.    July  term.  ♦ 

Symard  vs.  Lynch. — Judgment  was  this  day  rendered  in  this  cause 
by  the  Chief  Justice  and  Mr.  Justice  Pyke.  maintaining  the  principle 
that  application  should  be  made  of  payments  on  account  of  principal 
and  not  on  account  of  interest  till  after  the  principal  was  paid.  J. 
Bolland,  dissenting.     20th  April,  1831. 

Dunn  vs.  Campbell  and  Campbell. — Per  curiam  :  Application  of  pay- 
ments should  be  made  on  account  of  principal.  Instructions  snr  les 
Conventions,  331  ;  Both.  No.  544  ;  Argou,  398,  399  ;  Ord.  1667. 

Parker  vs.  Richard. — ^P.  C.  Monies  paid  must  be  applied  to  the  pay- 
ment of  the  principal,  when  no  application  is  made.  Bep.  v.  Impu- 
tation ;  Argou  :  Denizart,  N.  ;  Pigeau,  608. 


ONTARIO  DECISIONS. 

Pew  vs.  Lefferty. — A  bequest  was  made  to  the  son  of  the  testatrix, 
payable  on  his  attaining  twenty-one,  provided  he  continued  a  steady 
boy  and  remained  in  some  respectable  family  until  that  time,  with  a 
bequest  over  if  he  did  not  do  so.  Without  any  reason  being  assigned 
therefor,  the  legatee  enlisted  and  served  as  a  private  soldier  in  the 
army  of  the  United  States  during  the  time  hostilities  were  carried  on 
against  the  then  Confederate  States. 

Held  :  That  the  son  by  such  conduct  had  not  performed  the  condi- 
tion upon  which  alone  he  was  to  be  paid  the  legacy  given  by  his 
mother's  will.— U.  C.  C.  C.  (or  Court  of  Chancery  Beports)  vol.  xvi, 
p.  408. 

Allan  vs.  Clarkson. — In  1869,  C  lent  money  to  N,  on  an  express 
aprveemont  that  it  was  to  be  secured  by  mortgage  on  certain  property:, 
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and  on  the  3rd  July,  following,  the  mortgage  was  given  accordingly, 
and  on  the  2iid  August  the  mortgagor  became  insolvent. 
Held  :  That  the  mortgage  was  valid.     C.  C,  vol.  xvii,  p.  570. 

Buchanan  vs.  Smith. — An  insolvent  compounded  with  his  creditors 
and  had  his  goods  restored  to  him  ;  he  thereupon  resumed  his  busi- 
ness with  the  knowledge  of  his  assignees  and  creditors,  and  contracted 
new  debts.  It  was  subsequently  discovered  that  he  had  been  guilty 
of  a  fraud  which  avoided  his  discharge,  whereupon  he  absconded,  and 
an  attachment  was  sued  out  against  him  by  his  subsequent  creditors. 

Held  :  That  they  were  entitled  to  be  paid  out  of  his  assets  in  prior- 
ity to  the  former  creditors. 

In  such  a  case  the  assignee,  as  representing  the  former  creditors, 
was  ordered  to  pay  the  costs  of  a  suit  brought  by  the  subsequent  cred- 
itors to  enforce  their  rights.     C.  C,  vol.  xviii,  p.  41. 

Kirby  vs.  Hall. — In  an  action  on  a  promissory  note,  by  a  subsequent 
holder,  the  only  question  raised  ^by  the  plea  was,  whether  or  not, 
when  he  became  the  holder  or  received  the  note,  the  Plaintiff  had 
complied  with  the  Stamp  Act  by  availing  himself  of  the  privilege  of 
affixing  the  double  stamps,  the  note  having  been  formerly  held  to 
have  been  insufficiently  stamped  in  the  hands  of  a  previous  holder, 
who  had,  in  consequence,  failed  to  recover  upon  it. 

The  evidence,  however,  clearly  shewed  that  when  the  note  was 
received  by  the  Plaintiff,  which  he  swore  it  was  in  good  faith  and  for 
value,  he  did  affix  the  double  stamps,  which  were  also  duly  cancelled, 
but  that  he  wa^  aware^  when  he  took  itj  of  the  former  difficulty  abçut  the 
stamps. 

Held  :  That  the  Defendant  could  not  avail  himself,  under  the 
pleadings  of  this  fact,  if  a  defence,  but  that,  as  the  record  stood, 
plaintiff  came  within  the  protection  of  sec.  9  of  27  &  28  Vic.  chap.  4. 
U.  C.  C.  P.,  vol.  xxi,  p.  377. 

Royal  Canadian  Bank  vs.  Shaic  et  al. 

Held  :  That  the  Plaintiffs,  a  banking  institution,  having  stipulated 
for  and  retained,  in  discounting  a  note,  interest  at  a  larger  rate  than 
7  per  cent.,  were  not  entitled  to  avail  themselves  of  the  provisions  of 
their  Act  of  Incorporation  (27  &  28  Vic,  ch.  85,  sec.  21),  allowing 
them  to  charge  the  same  rate  after  maturity  that  they  had  charged  on 
discounting  the  note,  supposing  the  original  charge  to  have  been  not 
more  than  7  per  cent.,  which  was  held  to  be  the  meaning  of  the  Act, 
and  that  therefore,  the  note  bearing  no  rate  of  interest  on  its  face, 
they  were  not  entitled  to  more  than  6  per  cent,  from  its  maturity. 
C.  P.,  vol.  xxi,  p.  455. 

Maunder  vs.  Royal  Canadian  Bank. — Plaintiff  deposited  with  Defen- 
dants a  sum  of  money  and  received  from  them  the  usual  deposit 
receipts,  stipulating  for  payment  of  interest  provided  the  money  re- 
mained not  less  than  three  months  from  date  of  deposit,  and  providing 
^or  fifteen  day's  notice  to  be  given  of  its  withdrawal,  on  which  notice 
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interest  was  to  cease.  Subsequently  Plaintiff  signed  his  name  thereto 
and  delivered  it  to  the  endorsees.  Before  S.  k  Co.  notified  Defendants 
of  the  transfer  to  them,  Plaintiff  gave  them  notice  that  he  revoked 
and  countermanded  it,  but  Defendanti;,  notwithstanding,  paid  it  over 
to  S.  à  Co.  on  receiving  an  indemnity  from  them.  Plaintiff  subse- 
quently made  a  formal  demand  upon  Defendants  for  the  money,  which 
was  not  complied  with. 

Qusere  :  In  an  action  by  Plaintiff  against  Defendants  how  far  they 
were  authorized  to  set  up  in  answer,  as  a  payment  good  in  equity, 
that  the  deposit  receipt  had  been  transferred  by  Plaintiff  to  S.  A;  Co., 
and  that  they  had  paid  the  amount  to  S.  &  Co.  accordingly.  C.  P., 
vol.  xxi,  p.  492. 

Jfunro  rs.  Cox. — Declaration  on  a  note  payable  to  G,  or  order.  Plea 
Hon  fecit.  The  note  when  produced  was  payable  to  G  or  order,  «  for 
the  use  of  M." 

Held  :  Xo  variance,  for  it  wa.s  declared  on  according  to  its  legal 
effect. 

There  was  also  an  equitable  plea,  setting  out  facts  which,  if  true, 
shewed  that  M,  was  not  entitled  to  the  money,  and  alleging  that  the 
Plaintiff,  the  endorsee  of  G,  took  it  with  notice. 

Held  :  That  the  fact  of  the  note  being  expressed  to  be  for  the  use 
of  M,  was  no  evidence  of  such  notice,  for  this  shewed  only  STs  right 
as  against  G,  whereas  the  plea  was  in  denial  of  his  right.  U.  C. 
Q.  B.  vol.  XXX,  p.  363. 

Machlfm  4*  a/.  «'*.  Thomf  \  id. — I'pou  a  sale  of  hides  by  weight,  of 
specified  qualities,  according  to  inspection,  j.  e.  "  cured  and  inspected 
No.  1  hides  '  &c. 

Held  :  That  the  weight  wUsS  ascertained  and  marked  by  the  Inspec- 
tor, under  27-28  Vic,  ch.  21,  and  29-30,  Vic.  ch.  24,  were  binding 
upon  the  parties,  in  the  absence  of  anything  in  the  agreement  to  the 
contrary. 

Held,  also:  That  the  seller  must  jwiy  the  Inspectors  fees,  the 
agreement  not  providing  otherwise. 

Held,  also  :  That  upon  the  evidence,  set  out  in  the  case,  the  Defen- 
dants were  acting  as  principals,  not  as  agents  for  the  Plaintiffs,  the 
purchasers,  and  therefore  could  not  charge  commission.  Q.  B.,  vol. 
XXX,  464. 

Mclnn'^s  cs.  JiHtou. — Where  the  Defendant  signed, as  maker,  a  printed 
form  of  a  promissory  note,  and  handed  it  to  A,  by  whom  it  was  filled 
up  for  $855,  and  the  Plaintiffs  afterwards  became  endorsers  of  it  for 
value  without  notici\ 

Held  :  That  the  Defendant  was  liable,  though  it  might  have  been 

frmodnlently  or  improi>t*rly  hlhti  up  or  endorsed.  Q.  B.,  vol.  xxx,  p. 
4^9. 

TV  R'i'j-:!  t\:u  îJi  tn  Z>.i'»t-  »\«.  Ktfrr. — ^A  lianking  firm  in  Toronto, 
having  Invome  emKirasstHi  by  jrold  operations  in  New  York,  appli«^ 
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to  the  Plaintiffs  to  whom  they  owed  $50,000,  to  advance  them  $15,000 
more  ;  and  in  order  to  obtain  the  advance,  they  offered  to  secure  both 
debts  by  a  mortgage  on  the  real  estate  of  one  ot  the  partners,  worth 
$30,000.  The  Plaintiffs  agreed,  made  the  advance  and  obtained  the 
mortgagee.  In  less  than  three  months  afterwards  the  debtors  became 
insolvent  under  the  Act.  They  were  indebted  beyond  their  means  of 
paying  at  the  time  of  executing  the  mortgage,  but  they  did  not  con- 
sider themselves  so,  nor  were  the  mortgagees  aware  of  it.  The  mort- 
gage was  not  given  from  a  desire  to  prefer  the  mortgagees  over  other 
creditors,  but  solely  as  a  means  of  obtaining  the  advance  which  they 
thought  would  enable  them  to  go  on  with  their  business  and  pay  all 
their  creditors. 

Held:  That  as  respects  the  antecedent  debt,  the  mortgage  was 
valid  as  against  the  assignee  in  insolvency.    C.  C,  vol.  xvii,  p.  47. 

The  Queen  vs.  Pattee.  A  8ciri  facias  to  set  aside  a  patent  at  the  in- 
Rtance  of  a  private  relator  without  the  fiat  of  either  the  Attorney- 
General  of  the  Dominion  or  of  Ontario  having  been  first*  obtained. 
Held  :  1.  That  a  fiat  was  necessary.  2.  That  the  Attorney-General 
of  Ontario  was  the  proper  authority  to  grant  the  fiat  in  such  a  case. 
Canada  Law  Journal,  vol.  7,  p.  71. 

Clemens  qui  tarn  vs.  Berner.  Ileturns  of  convictions  and  tines  for 
criminal  offences  being  governed  by  the  Dominion  Statute,  32-33 
Vic,  cap.  31,  sec.  76,  and  not  by  the  Law  Reform  Act  of  1868,  are 
only  requested  to  be  made  semi-annually  to  the  General  Sessions  of 
the  Peace.  Semble^  that  the  right  to  legislate  upon  this  subject  be- 
longs to  the  Dominion  Parliament,  and  is  not  conferred  upon  the 
Provincial  Legislatures  by  the  B.  N.  A.  Act,  1867.     (7  C.  L.  J.  73). 


ENGLISH  DECISIONS. 

Bill  Oi^  Lading. — B  bought  cotton  for  A,  at  his  request,  and  B 
transmitted  a  bill  of  lading  and  invoice  thereof  to  0,  his  correspond- 
ent. The  invoice,  a  duplicate  of  which  was  sent  to  A,  described  the 
cotton  as  shipped  "  on  account  and  risk  of  A."  C  sent  A  the  bill  of 
lading,  with  a  bill  of  exchange  unaccepted,  but  retained  the  bill  of 
lading.     C  stopped  the  delivery  ot  the  cotton  to  A. 

Held  :  That  accepting  the  bill  of  exchange  was  a  condition  prece- 
dent to  the  right  to  hold  the  bill  of  lading,  and  that  in  this  case  the 
cotton  remained  the  property  of  B. 

SJiepherd  ^'  Harrison.  5  L.  K.  H.  L.  IIG  ;  s.  c.  4,L.  K.  Q.  B.  190,  493. 

Contempt. — By  the  Constitution  Act  for  the  Colony  of  Victoria, 

(The  Imperial  Statute  18  &  19  Vic.  c.  55,  s.  35,  and  the  Colonial  Act 

.20th  Vict.  No.  1)  power  is  given  to  the  Legislative  Assembly  of  Vic- 
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toria  to  commit  by  a  general  warrant  for  contempt  and  breach  of 
privilege  of  that  Assembly.* 

G.  was  declared,  by  the  House  of  Assembly  of  Victoria,  to^have  com- 
mitted a  contempt  and  breach  of  privilege,  and,  nnder  the  Speaker's 
Warrant,  which  was  in  general  terms,  without  specifying  any  specific 
offence  ;  G.  was  committed  to  gaol.  G.  was  afterwards  brought  np  by 
Habeas  Corpus  and  discharged  out  of  custody  by  the  Chief  Justice  of 
the  Supreme  Court  in  the  Colony,  on  the  ground  that  the  above  Con- 
stitution Statute  and  Colonial  Act  did  not  confer  upon  the  Legislative 
Assembly  the  same  powers,  privileges  and  immunities  as  are  posses- 
sed by  the  House  of  Commons.  On  appeal  held  by  the  Judicial  Com- 
mittee : 

First  :  That  the  Statute  and  Act  gave  to  the  Legislative  Assembly 
the  same  powers  and  pri^-ileges  as  the  House  of  Commons  had  at  the 
time  of  the  passing  of  the  18  &  19  Vic.  c.  55,  of  committing  for  con- 
tempt. 

Secondly  :  That,  incident  to  those  powers  and  privileges,  there  was 
vested  in  the  Legislative  Assembly  the  right  of  judging  for  itself 
what  constituted  a  contempt,  and  of  ordering  the  commitment  to 
prison  of  persons  a<l judged  by  the  House  to  have  been  guilty  oi  a 
contempt  and  breach  of  privilege  by  a  general  warrant  without  set- 
ting forth  the  specific  grounds  of  such  commitment  ;  and 

Thirdly  :  That  as  G.  had  been  guilty  of  a  contempt  and  breach  of 
the  privileges  of  the  Legislative  Assembly,  and  had  been  duly  com- 
mitted ;  therefore,  the  Supreme  Court  had  no  power  to  discharge  him 
out  of  custody. 

Special  leave  to  appeal  granted,  on  the  ground  that  the  question 
raised  was  one  ot  public  interest,  involving  the  Constitutional  rights 
of  a  Colonial  Legislative  Assembly.  On  reversing  the  order  of  the 
Court  below,  no  costs  were  given,  as  the  appeal  was  only  allowed  to 
decide  the  abstract  question. 

The  Speaker  of  the  Legislative  Assembly  of  Victoria^  Appelt.,  ^  Hugh 
Glass,  Respdt.     3  L.  R.,  P.  C.  560. 

Contract. — A  pianist  engaged  to  play  on  a  certain  day,  but  was 
prevented  by  illness. 

Held  :  That  there  was  an  implied  condition  in  the  contract  that 
illness  should  excuse  her. 

Robinson  vs.  Davidson.     6  L.  B.  Ex.  269. 

Criminal  Law. — A  woman  living  apart  from  her  husband,  and 
having  custody  of  their  infant  child,  left  it  at  her  husband's  door, 

♦  See  for  like  power  given  to  Senate  and  House  of  Commons  of 
Canada,  The  British  North  America  Act  1867  &  31  Vic.  c.  23,  s.  1 
(Canada). 
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telling  him  she  had  done  so.    The  husband  allowed  it  to  remain  from 

7  P.M.  to  1  A.M. 

Held  :  That  the  husband  was  guilty  of  wilfully  abandoning  and  ex- 
posing the  child. 

Reg.  V8,  White.     1  L.  R.  C.  C.  311. 

The  Defendant  killed  a  number  of  rabbits,  left  them  in  bags  in  a 
ditch,  in  the  grounds  where  killed,  as  a  place  of  deposit,  and  subse- 
quently returned  and  took  them  away. 

Held  :  That  the  killing  and  taking  away  were  one  continuous  act, 
and  the  Defendant  was  not  guilty  of  larceny  but  felony. 

Reg,  V8.  Tovmley,     1  L.  R.  C.  C.  315. 

A  reduction  to  writing  of  an  oral  statement  previously  given  under 
oath,  is  a  deposition,  though  not  itself  sworn  to. 

Reg.  V8.  Fletcher.     1  L.  R.  C.  C.  320. 

Domicile. — A  British  subject  domiciled  in  France,  had  two  illegiti- 
mate children  by  a  French  woman,  whom  he  afterward  marned,  when 
the  children  were  legitimated  according  to  the  law  of  France. 

Held  :  That  the  status  of  the  children  in  Englan  was  to  be  deter- 
mined by  the  law  of  France. 

Skottowe  vs.  Young.     11  L.  R.  Eq.  474. 

Railway. — Plaintiff  took  a  ticket  from  Defendant,  railway  com- 
pany, from  A  to  C,  at  B,  between  A  and  C,  said  company^s  line  joined 
the  line  of  another  company,  over  which  the  Defendants  had,  by  Act 
of  Parliament,  running  powers  to  C,  on  payment  of  tolls,  the  traffic 
arrangements  being  with  the  second  company  by  said  Act.  Defend- 
ants train  ran  into  a  train  of  the  other  company,  through  negligence 
of  the  latter,  and  the  Plaintiff  was  injured. 

Held:  That  the  Defendants  were  liable  for  such  negligence.  It 
seems  the  contract  is  that  reasonable  care  shall  be  exercised  by  all 
by  whom  such  care  is  necessary,  for  reasonably  safe  conveyance  to 
the  end  of  the  journey. 

Thomas  vs.  Rhymney  Railway  Co,  6  L.  R.  Q.  B.  266,  s.  c.  5  L.  R.  Q. 
B.,  226. 

Will.— Testator  owning  real  estate  in  England  and  Scotland  de- 
vised "  all  the  rest,  residue  and  remainder  of  my  real  estate  situate  in 
any  part  of  the  United  Kingdom,  or  elsewhere,"  in  trust  for  his  two 
sons.  The  will  was  incompetent  to  pass  the  Scotch  estate,  which  de« 
scended  to  the  eldest  son  as  heir. 

Held  ;  That  the  heir  must  elect,  between  the  Scotch  estate  and  the 
benefits  under  the  will. 

Orrell  vs.  Orrell.     6  L.  R.  Ch.  302. 
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AMERICAN  DECISIONS. 

Merchant  Bank  vt.  State  J5anA:.--The  Merchants'  Bank  of  BoRton 
bought  certain  gold,  in  certificates  and  coin,  under  a  contract  with  M, 
by  which  M  had  a  right  to  purchase  of  the  bank  the  same  amount  on 
certain  terms.    After  this,  M.  &  ÎS.,  cashier  of  the  State  Bank,  came 
together  to  the  Merchants'  Bank,  and  said  they  had  come  for  gold,  S. 
saying  that  he  would  pay  for  it  by  certifying  M's.  checques.    The 
gold  was  delivered  to  S.  who  wrote  on  two  cheques  drawn  by  M.  on 
the  State  Bank,  «  Good,-'  signed  by  himself  as  cashier,  and  gave  them 
to  the  cashier  of  the  Merchants'  Bank,  the  next  day.     The  president 
of  the  latter  presented  them  for  payment  at  the  State  Bank,  whe  n  S. 
told  him  that  the  certificates  had  been  there,  but  were  not  there  now 
and  that  he  would  get  the  money  and  pay  the  checques.     It  was  not 
shown  what  became  of  the  gold.     M.  had  no  deposit  in  the  State 
Bank,  and  it  refused  to  pay  the  checques,  denying  its  cashier's  autho- 
rity to  certify  them.    Both  banks  were  organized  under  the  National 
Banking  Act,  and  had  the  powers  given  by  it;   among  others  the 
power  of  buying  gold.     The  by-laws  of  the  State  Bank  made  the 
cashier  <<  responsible  for  the  moneys,  funds  and  other  valuables  of 
the  bank,"  and  required  that  all  contracts,  cheques,  drafts,  receipts, 
&c.,  ana  all  indorsements  necessary  to  be  made  by  the  bank,  "  should 
be  signed  by  him  or  the  president.     The  directors  had  not  defined 
his  duties  more  specifically,  but  it  appeared  that  S.  was  intrusted  by 
the  directors  with  large  powers,   without  a  special  delegation  of 
authority  ;  that  an  account  was  kept  between  him  and  the  bank,  which 
represented  his  transactions  ;  that  he  gave  cheques  in  lieu  of  bills, 
when  discounts  were  made  ;  gave  cheques  for  the  purchase  of  ex- 
change, and  for  money  borrowed  of  other  banks,  and  had  done  so  to 
a  very  large  amount.    A  large  number  of  cashiers  from  other  banks 
in  Boston  testified  that  they  exercised  the  same  powers,  and  were 
authorised  to  borrow  and  lend  the  money  of  their  banks,  and  to  each 
other^  and  to  pledge  the  credit  of  their  banks  ;  and  that  these  trans- 
actions were  uniformly  conducted  on  the  faith  of  the  cashier's  implied 
powers.    There  was  no  proof  that  either  S.  or  any  of  them  had  ever 
certified  cheques  or  purchased  gold  ;  the  Supreme  Court  of  Massa- 
chusetts having  decided  that  a  teller  could  not  certify  cheques. 

Held;  1.  That  if  the  certificates  and  the  gold  actually  went  into 
the  State  Bank,  the  bank  was  liable  for  money  had  and  received, 
whatever  defect  there  may  have  been  in  the  cashier's  authority  to 
buy  them.  2.  If  they  did  not,  it  was  a  question  for  the  jury  upon 
the  evidence  as  to  the  powers  exercised  by  him  and  the  usage  of  the 
other  bankS)  whether  his  power  to  bind  the  bank  by  his  contract 
might  not  fairly  be  inferred,  applying  the  rule  that  where  an  innocent 
party  deals  with  a  corporation,  unaware  of  any  defect  in  its  agent's 
authority,  and  there  being  nothing  to  excite  suspicion,  if  the  contract 
can  in  fact  be  valid  under  any  circumstances,  the  party  has  a  right 
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to  pi^esume  tkeir  existence)  and  the  corporation  is  esto^î^ed  to  deny 
it.  3.  That  a  bank  can  certify  that  a  cheque  is  good,  such  certificate 
being  equivalent  to  an  acceptance.  4.  That  the  cashier  has  authority 
to  certify  a  cheque  by  virtue  of  his  office.  5.  That  the  question 
whether  S.  had  authority  to  buy  the  gold  was  a  question  for  the  jury, 
on  the  evidence  and  principles  above  given.  Clifford  &  Davis,  JJ. 
dissenting.     U.  S.  S.  C.  Rep.  10,  Wallace,  604. 

Luellen  vs.  Hare. — The  defendants  signed  a  blank  form  for  a  bill  of 
exchange  as  drawers,  and  delivered  it  to  W.  for  his  accommodation. 
Without  their  knowledge,  W.  filled  it  up  as  a  promissory  note  payable 
to  the  plaintiff's  order,  and  gave  it  to  him. 

Held  :  That  the  alteration  discharged  the  defendants  from  liability. 
32Ind.  211. 

Kember  vs.  Southern  Express  Co. — The  defendant,  a  common  carrier, 
received  from  the  plaintiff  a  package  of  gold,  with  full  knowledge  of 
its  contents,  and  gave  a  receipt  with  the  printed  condition,  ■"  if  the 
value  of  the  property  is  not  stated  by  the  shipper  at  the  time  of  ship- 
ment, and  specified  in  the  receipt,  the  holder  thereof  will  not  demand 
of  the  company  a  sum  exceeding  fifty  dollars  "  for  loss  or  damage. 
The  charges  were  to  be  paid  by  the  consignee.  The  property  was 
lost,  and  the  defendant  claimed  that  it  was  not  liable  for  more  than 
fifty  dollars,  because  the  value  was  not  specified  in  the  receipt. 

Held  :  That  this  was  no  defence.     22  La.  Ann.  158. 

Rainey  vs.  Lang. — A  testator  bequeathed  a  large  amount  of  money 
to  a  religious  corporation  whose  charter  provided  that  it  should  not 
"  take  and  hold  "  property  yielding  an  annual  income  of  more  than 
$10,000.  At  the  date  of  his  death  the  annual  income  of  the  corpo- 
ration far  exceeded  that  amount.  His  heirs-at-law  claimed  that  the 
bequest  was  void. 

Held  :  That  the  corporation  could  take,  and  it  was  a  question 
for  the  State  whether  it  should  be  allowed  to  hold.     58  Barb.  453. 

Terry  vs.  McNeil. — The  report  of  prices-current,  printed  for  public 
information  in  a  newspaper  is  admissible  in  evidence  to  show  the 
price  of  grain  in  the  market  at  the  date  of  publication.  58  Barb. 
241. 

Goodrich  v.  Weston. — A  copy,  sworn  to  be  correctly  made  from  a 
press  copy,  of  a  letter,  is  admissible  as  secondary  evidence  to  prove 
its  contents,  without  producing  the  press  copy.     102  Mass.  362. 

Rees  vs.  Jackson. — After  fruitless  search  for  an  original  telegram, 
the  copy  received  by  the  person  to  whom  it  was  sent  is  evidence  with 
the  record  of  the  receipt  of  such  a  telegram  at  the  office.    64  Pa.  486. 

Spooner  vs.  Holmes.'^-CeTtain  coupons  of  United  States  bonds  were 
stolen  from  the  plaintiff  and  delivered  to  the  defendant  by  one  who 
received  them  from  the  thief,  and  by  him  sold  and  turned  into  money, 
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which  he  paid  to  the  person  of  whom  he  received  them.  It  appeared 
that  the  defendant  acted  only  as  this  person's  agent,  without  person- 
ally deriving  any  benefit  from  his  acts  ;  that  he  received  the  coupons 
without  knowing,  and  without  gross  negligence  in  not  knowing  that 
they  had  been  stolen;  and  that  the  plaintiff  had  never  demanded 
them  or  their  proceeds  of  him. 
Held:  That  he  was  hot  liable  for  their  conversion.     102  Mass.  503. 

French  vs,  Vtninff. — The  defendant  having  a  lot  of  hay  on  which 
he  knew  that  white  lead  had  been  spilt,  tried  to  separate  the  damaged 
hay  from  the  rest,  and  thought  that  he  had  succeeded.  From  what 
was  left  he  sold  to  the  plaintiff  a  quantity,  knowing  that  it  was  bought 
as  food  for  a  cow,  which  on  eating  it  sickened  and  died,  from  the 
effects  of  lead  that  still  remained  on  it. 

Held  :  That  the  plaintiff  could  recover  the  value  of  the  cow.  102 
Mass.  132. 
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